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PREFACE. 

The  law  student,  and  those  who  desire  a  more  intimate 
knowledge  of  the  settlement  of  estates  will  find  this  vol- 
ume of  the  most  interesting  character.  The  business 
man,  if  successful,  understands  those  things  whidi  go  far 
towards  creating  his  success,  but  as  the  years  roll  along 
and  he  accumulates  wealth,  he  knows  that  some  day  be 
must  arrange  for  its  disposition  after  his  demise. 

How  best  this  disposition  can  be  made,  carrying  out 
his  wishes,  is  a  momentous  question,  for  it  is  a  matter  of 
daily  occurrence  when  wills  are  broken  and  tiie  intent  of 
the  testator  is  lost  simply  because  some  legal  provision 
was  omitted  in  the  wilL 

This  volume  in  a  simplified  form  explains  the  legal 
methods  of  executing  wills,  who  may  be  beneficiaries  and 
witnesses,  who  executors  and  administrators  and  those 
things  which  every  one  owning  property  should  know 
which  are  necessary  in  the  settlonmt  of  estates. 

It  is  especially  important  and  of  consequence  for  the 
student  to  know  its  contents.  It  not  alone  teadies  him 
primary  lessons,  but  in  a  brief  form  supported  by  Uie 
highest  and  consequently  standard  authorities,  tells  the 
law  and  guards  him  from  the  shoals  which  have  wrecked 
many  an  estate. 
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The  Law  of  Succession  After  Death. 


CHAPTER  I. 

^EHMinONS  AND  DIVISIONS. 

Sec.  921.  •MEANING  OF  THE  SUBJECT  OF 
WILLS. — The  subject  of  wills,  or  law  of  succeaalon 
after  death,  is  a  topic  whidi  shows  in  its  history  and 
development  the  gradual  rise  of  mankind  from  a  con- 
dition of  poverty  and  ignorance  wherein  man  had  ndtiier 
persomd  or  real  property  to  the  present  state  of 
affluence  in  all  that  pertains  to  supply  the  wants  and 
luxuries  of  human  existence.  It  also  marks  in  its 
development  the  ascendency  of  the  higher  man-like 
traits  of  virtue  and  honesty  and  respect  of  law  over 
the  wild  and  brutish  disposition  of  the  savage,  or  man 
in  the  state  of  nature.  Witih  the  acquisition  of  prop- 
erty came  oistom  and  then  law  governing  its  holding 
during  the  life,  and  distribution  at  the  death  of  the 
owner. 

What  is  more  natural  among  reasoning  beings  than 
that  the  owner  of  property   whidi  he  has  acquired 

•This  book  ii  Vol.  7  of  The  Cyclopedia  of  Law,  the  former 
980  sections  conqrriw  the  first  six  books  of  the  series. 
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should  dispose  of  it  as  he  wills  &t  the  time  of  his 
death?  And  yet  we  shall  see  iliat  it  was  not  always 
the  rule  or  custom  that  a  man  mi^  dispose  of  his 
property  at  or  before  bis  death  as  he  saw  fit.  Long 
ages  had  to  elapse  before  the  right  of  an  individual 
to  dispose  of  his  property  had  bem  firmly  established, 
and  many  more  years  of  development  had  to  take 
place  before  the  salutary  systems  of  law  came  to  be 
established  whidh  provide  a  fair  and  equitable  distribu- 
tion of  the  property  of  a  deceased  person  when  be  lias 
failed  to  make  a  will. 

In  all  developed  oiviIizati(»is  two  systems  regulating 
the  disposition  of  a  deceased  person's  property  have 
come  to  prevail;  the  first,  allowing  the  owner  to  name 
the  person  or  persons  who  shall  succeed  to  his  estate, 
the  second  providing  for  a  designation  by  law  of  those 
who  shall  succeed  to  the  estate  of  a  person  who  has  made 
no  will. 

Sec.  922.  GENERAL  DIVISIONS  OF  THE 
SUBJECT.— In  all  of  the  States  of  the  Union  there 
are  laws  substantially  imiform  providing  for  the  disposi- 
tion by  ante  mortem  declaration  of  the  property  both 
real  and  personal  of  ilie  owner.  And  in  the  absence 
of  such  a  disposition  by  the  owner,  the  State  laws  pro- 
vide with  great  minuteness  for  the  disposition  of  bis 
property  in  accordance  with  the  highest  theory  of  justice 
and  equity. 

When  the  disposition  is  made  by  the  owner  it  is 
termed  a  "Will,"  or  taking  by  the  will  of  the  testator. 
When  the  disposition  is  made  by  law  it  is  known  as 


tvGoogle 


DEFINITIONS  AND  DIVISIONS.  ft 

a  transmission  of  title  by  descent  and  distributioa; 
and  the  statutes  providing  for  such  distribution  in  the 
absence  of  a  will  are  usually  designated  statutes  of 
"descent  and  distribution."  One  is  the  will  which  the 
party  makes  for  himself;  the  other  is  the  will  whidi  the 
law  makes  for  him  where  he  has  failed  to  make  one  for 
himself.  These  two  systems  suggest  the  natural  division 
of  our  subject  into: 

1.  The  law  of  wills.  2.  The  law  of  descent  and  dis- 
tr3)ution, — ^the  whole  subject  filling  within  the  general 
title  of  "The  law  of  succession  after  death." 

Sec.  928.  LAW  OF  WILLS— DIVISIONS.— 
The  law  of  wills  may  be  appropriately  treated  under  the 
following  heads:  1.  Definitions.  2.  The  origin  and 
history  of  wills.  8.  What  property  may  be  disposed  of 
by  wills.  4.  Who  may  make  a  will.  5.  Who  may  take 
by  will.  6.  The  formalities  required  in  making  and 
revoking  wills.  7.  The  construction  and  effect  of 
wills.* 

Sec.  924.  DEFINITIONS.— A  "Will,"  or  "Last 
Will  and  Testament,"  is  a  solemn  disposition  of  one's 
property  in  the  form  prescribed  by  law,  and  whidi, 
ihou^  made  while  living,  does  not  take  effect  until  the 
death  of  the  maker.! 

'The  divisions  of  our  subject  ore  borrowed  from  those  of 
Professor  Floyd  R.  Mechem,  under  whom  the  author  had  the 
pleasure  of  receiving  much  valuable  training,  while  a  student 
in  the  Ldw  Department  of  the  University  of  Michigan. 

f"A  will  is  an  instrument  bj  which  a  person  makes  a 
iiipoflition  of  his  property,  to  take  effect  after  his  decease,  and 
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Blackstone's  d^nition  of  a  will,  "the  legal  dedura- 
ticm  of  a  man's  intentions,  whidi  be  wills  to  be  i>er- 
fonned  after  his  death,"  is  derived  from  that  of  the 
old  Roman  writers;  and  he  says  it  is  called  a  "will" 
in  England  because  "its  efficacy  depends  on  its  dedaring 
die  testator's  intention."    (2  BL  Com.  500.) 

The  word  "will"  in  its  popular  meaning,  now  includes 
tiie  disposition  of  both  real  and  personal  property, 
tiwugh  in  its  technicfd  and  historical  sense,  it  designated 
an  instrument  disposing  of  realty  only.* 

which,  in  its  own  natnre,  is  ambulatory  and  revocaUe  during 
his  life.  It  is  this  amhulatory  quality  which  forms  the  thar- 
Bcteristic  of  wills ;  for,  though  a  disposition  by  deed  may  post- 
pone the  possession  or  enjoyoKnt,  or  even  the  vesting,  uatH 
the  death  of  the  disposing  party,  yet  the  postponement  is  in 
such  case  produced  by  the  express  tenns,  and  does  not  result 
from  the  nature  of  the  instrumoit."  (McDaniel  t.  Jtdrns,  45 
Miss.  6S3;  Jannan  on  Wills,  I,  16.) 

Will.  "Tie  formal  instrument  by  which  a  person  may  make 
disposal  of  his  property,  to  take  effect  at  his  death." — ^Abbott's 
L.  Diet 

*"A  will,  or  last  will  and  testament,  is  a  lolemn  act  or  in- 
strument whereby  a  person  declares  his  mind  and  intention  am 
to  the  disposal  of  his  lands,  goods  or  effects,  and  what  he  would 
have  done  after  his  death."— Co.  LitL  11,  Ch.  10.  *'And  the 
common  law  calls  that  a  nrill  where  lands  or  tenements  are  given ; 
and  where  it  concerns  goods  and  diattds  alcnte,  it  is  termed 
a  testament." — Ilnd. 

"A  will  is  a  legal  declaration  of  a  person's  intentions,  to  take 
effect  after  his  death.  The  essential  difference  between  a  will 
and  any  other  instrument  or  provision  contingent  up<m  death 
is  that  a  wiH  has  no  effect  whatever  until  death,  and  may  be 
freely  revoked  meanwhile;  but  a  deed  which  may  create  or  con- 
vey an  estate  in  the  event  of  death  must  take  effect  as  binding 
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A  person  making  a  will  is  caSed  the  'Hestator"  ^dien 
a  man;  and  the  "testatrix"  when  a  w<Hnan.  One  who 
£e9  leaving  a  will  disposing  of  his  property  is  said  to 
die  "testate,"  if  wiliiout  a  will  "intestate." 

The  granting  words  usually  onployed  in  s  will  are: 
— "give,"  "devise,"  and  "bequeath;"  of  these  the  wOTd 
"give"  is  the  most  ccHnprehensive  and  may  be  used  in 
reference  to  the  transfer  of  any  sort  of  property. 

"Devise"  is  appropriately  used  when  the  gift  is  of 
real  property,  and  "bequeatli"  whoi  the  will  is  of  per- 
sonal property.  Likewise  the  word  "devise,"  when  used 
as  a  noun,  signifies,  when  correctly  used*  a  gift  of  really, 
md  "bequest"  a  gift  of  personalty. 

"Legacy"  is  a  word  used  to  designate  the  gift  of  a 
snm  of  money.  However,  Ihe  technical,  or  real  meui- 
ing  of  these  words,  is  not  so  strict  but  that  a  gift  will 
prevail,  although  the  testator  does  not  use  them  cor- 
rectly. Thus  a  "bequest"  may  include  both  realty  and 
persnialty.     (Evans  v.  Frinoe,  118  IlL  508.)     And  a 

Uie  grantor  in  his  lifetime.  In  English  lav  the  word  wSl  was 
originally  used  only  of  a  disposition  of  retU  property  to  take 
effect  after  death;  the  word  tettaTnent  b^g  then  used,  as  in 
tLe  Roman  and  dvil  Uw,  of  a  disposition  of  peisona]  prop- 
erty; hence  the  phrase,  now  redundant,  latt  teiB  and  tettament. 
In  modem  usage  the  term  wSl  does  not  necessarily  imply  an 
actual  disposition  of  property;  for,  an  instrument,  executed 
with  the  formalities  required  by  law,  in  whidi  the  testator  merely 
appoints  a  guardian  for  his  child,  or  merely  nonunates  an 
executor,  leaving  the  assets  to  be  distributed  by  the  executor 
among  thoK  who  would  take  by  law,  is  a  wilL"     (Cent.  Diet., 
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"devise"  will  prevail,  although  miscalled  a  "bequest." 
(In  re  White,  125  N.  Y.  544.) 

The  word  "testator"  is  the  common  desigDation  of 
a  person  making  either  a  will  or  testament;  while  "de- 
visor" is  the  correct  name  for  one  who  makes  a  will, 
but  the  term  is  little  used. 

"Devisee"  is  the  proper  and  legal  word  used  to  de- 
note one  to  whom  realty  passes  by  will;  while  "lega- 
tee" is  properly  used  in  naming  one  to  whom  personalty 
passes  by  will.  These  words,  however,  are  frequently 
interdianged  in  their  usage. 

Sec.  925.  SAME  SUBJECT— WRITTEN  AND 
UNWRITTEN  WILLS.— Wills  are  of  two  kinds.  1. 
Written.    2.  Unwritten,  or  "nuncupative." 

A  written  will,  as  the  name  suggests,  is  one  in  writ- 
ing; when  sudi  a  will  is  entirely  written  by  the  testator 
himself  it  is  called  a  "holograph,"  spelled  also  "olo- 
graph." These  holographic  wills  are  made  valid  by 
statute  in  some  of  the  States  without  the  formalities  of 
attestatibn  required  of  other  wiUs.* 

Unwritten,  or  "nuncupative"  wiUs  are  usually  valid 
only  where  the  testator  was  overtaken  by  sudden  ill- 
ness and  had  not  time  to  make  a  written  will.  By 
statute  in  the  various  States,  and  in  England,  the 
power  to  make  a  nuncupative  will  is  quite  generally 
restricted  to  soldiers  in  service  and  sailors  upon  a  voy- 
age, who  are  only  allowed  to  dispose  of  personal  estate 
in  tbis  manner,  and  that  usually  only  to  the  extent 

.•Jamuui  on  WiUs  (Bth  Am.  Ed.),  Vol.  8,  767  n. 
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of  a  few  hundred  dollars.  The  reason  being  the  great 
hazards  attending  the  correct  reporting  of  wills  so 
made.t 

Sec.  926.  SAME  SUBJECT— CODICIL  DE- 
FINED.— ^A  "codicil"  is  a  supplement,  or  addition  to  a 
will,  made  after  the  will  and  designed  to  alter  or  add 
to  it    It  may  or  may  not  be  a  separate  instrument.* 

Sec  827.  SAME  SUBJECT— A  WILL  DIS- 
TINGUISHED FROM  A  GIFT.— A  wiU  differs 
from  a  gift  in  this  respect;  it  is  not  intended  to  operate 
or  take  effect  mitil  the  death  of  the  testator,  no  title  of 
any  kind  vests  in  those  who  take  under  it  until  that  time, 
and  it  is  subject  to  revocation  at  any  time  before  the 
testator's  death.  A  gift,  on  the  other  hand,  must  take 
effect  in  the  present. 

Gifts  are  of  two  kinds.  1.  Gifts  "inter  vivos."  2. 
Gifts  "causa  nwrtia." 

By  a  gift  "inter  vivot"  tliat  is,  betweoi  the  living, 
is  meant  a  gift  in  the  ordinary  sense  of  the  word;  idiile 
gifts  '*c<msa  mortis"  are  those  made  in  contemplation 
of  inmiediate  death,  and  which  become  invalid  if  the  per- 
son making  the  gift  recovers.  In  either  case,  however, 
to  make  a  gift  valid  a  present  title  must  vest  m  the 
donee. 

fPrmce  v.  Hazleton,  20  Johiu.  SOS ;  Statute  I,  Vic.  e.  S6, 
Sees.  9-l«;   Cooley*8  Blackatone,  H,  501  d;   see  Sec.  964,  fott. 

'"Codicil,  a  supplement  or  addition  to  a  will.  It  may  change 
the  dispositions  of  the  will,  or  even  revoke  some  of  them,  but 
does  not  revoke  the  entire  will.  The  term  codicil  implies  that 
the  wiB,  as  modified  by  the  codicil,  stands." — ^Abbott's  Law 
Diet 
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To  constitute  a  valid  "donatio  mortis  cauta"  it  is 
not  only  essential  that  delirery  to  the  donee  shall  be 
complete  during  the  donor's  life,  but  the  donee  must 
also  take  and  retain  possession  until  after  the  donor's 
death.  Then  in  case  the  donor  dies,  the  gift  becomes 
complete,  if  he  recovers,  the  title  reverts  to  him.* 

Sec.  928.  AUTHORITIES  ON  THE  LAW  OF 
WILLS. — ^Among  many  books  and  treatises  on  the 
Law  of  Wills  are  the  following:  "A  Treatise  <m 
Wills,"  by  Thomas  Jannan,  an  English  writer,  in  three 
volumes,  which  has  reached  its  sixth  American  edition. 
This  is  a  very  valuable  and  exhaustive  work;  Redfidd's 
Law  of  Wills,  is  an  American  work  in  three  volumes* 
by  Isaac  F.  Redfield,  the  well-known  author  of  the  Law 
of  Railways,  which  has  reached  its  fourth  edition.    Other 

•Appeal  of  Walsh,  1«S  Pa.  St.  177 ;  >.  c  9  Am.  St.  Rep. 
8d;  Dunbar  v.  Strnbar,  6  Am.  St.  Rep.  166. 

"Donatio  mortit  cttuta." — "A  gift  in  expectation  of  death,  a 
gift  of  personal  property  made  by  a  person  in  contemplation 
of  his  own  death  hy  delivery  of  the  property  to  another  to 
keep  as  his  own  in  case  of  the  donor's  decease.  The  subject 
of  such  a  gift  can  be  personal  property  only;  and,  to  consti- 
tute a  valid  donatio  mortit  cauta,  it  must  be  made  in  actnal 
peril  of  the  death,  and  to  take  effect  only  in  case  of  the  death 
of  the  donor,  and  there  must  be  an  actual  delivery  of  the  prop- 
erty, or  for  the  use  of  the  donee,  if  such  delivery  can  be  made, 
according  to  the  manner  in  which  it  is  capable  of  being  ddiv- 
ered.  The  gift  is  conditional,  dependent  upon  the  contiDgency 
of  expected  death,  and  is  revocable  during  the  life  of  the  donor, 
therein  differing  from  a  gift  inter  vivo*.  It  differs  from  a 
legacy  in  that  it  does  not  require  any  proceeding  in  the  court 
of  probate,  or  any  assent  or  action  on  the  part  of  the  executor 
to  perfect  the  title  of  the  donee." — AU)ott's  Law  Diet. 
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Amencan  authors  are:  Schouler,  Underbill,  Bigelow, 
ChBplin  and  Page.  The  books  by  Underbill  and  Pro- 
fessor Page  are  both  recent  works.  There  are  also  many 
valuable  monologues  on  the  various  special  topics  in  the 
subject  of  wills.  For  these  the  student  is  referred  to  the 
catalogues  of  the  various  law  book  publishers. 

To  those  students  of  law  who  desire  an  up-to-date  and 
general  summary  of  the  law  and  decisions  in  the  various 
States  of  the  Union  on  the  law  of  wills,  or  succession 
after  death,  as  well  as  the  practice  prevailing  in  the  va- 
rious jurisdictions  in  regard  to  the  administration  of 
estates,  we  recommend  the  "second  edition  of  The  Amer- 
ican and  Ernglish  Encyclopaedia  of  Law,"  published  by 
the  Edgar  Thompson  Company,  of  Northport,  N.  Y., 
and  the  volumes  of  the  "Lawyers'  Reports  Annotated," 
embracing  the  most  valuable  decisions  rendered  in  the 
highest  courts  of  the  various  States  and  published  by  the 
Lawyers*  Co-operative  Publishing  Co.,  of  Rochester, 
N.Y. 
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CHAPTER  n, 

ORIGIN  AND  aiSTOBY  OF  WILLS. 

Sec  929.  ORIGIN  OF  WILLS  COINCIDENT 
WITH  THE  RISE  OF  PRIVATE  PROPERTY. 
— ^Among  very  primitive  peoples  there  was  neither  per- 
sonal property  nor  realty  in  the  hands  of  the  individ- 
ual, and  consequently  there  could  be  no  subject  mat- 
ter for  wills.  With  the  development  of  property  rights 
in  the  individual  came  also  the  custom  or  privilege  sanc- 
tioned by  the  pubKc  sentiment  of  the  community,  of  al- 
lowing the  owner  to  designate  who  shall  succeed  to  his 
holdings.  And  also  a  general  rule  indicating  who  should 
take  the  property  of  a  deceased  person  when  he  failed  to 
dispose  of  it  himself.  These  rules  or  customs  were  not 
always  the  same,  and  varied  according  to  the  theory  of 
descent  prevailing  in  the  commimity  where  they  had 
Mieii  origin. 

In  nearly  all  primitive  nations  property  belonged  to 
the  community  as  a  whole,  and  the  right  of  the  individual 
was  to  use,  but  not  to  segregate.  Though  later,  and  by 
degrees,  the  right  of  the  individual  to  the  lands  surround- 
ing his  own  habitation  became  recognized.* 

Wills  are  thus  of  very  ancient  origin;  their  use  and 
legal  sanction  having  been  well  known  to  the  Greeks  and 
Romans.    In  flngland  at  the  time  of  the  Norman  Con- 

•Page  on  Wilk,  5. 
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quest,  wills  of  both  red  and  personal  property  were  com- 
mon. In  the  Roman  law  the  will,  though  originally  a 
public  and  irrevocable  act,  had  come,  prior  to  the  time 
of  Justinian's  code,  to  have  a  striking  similarity  in  its 
elements  and  effects  to  the  modem  wilL 

Sec.  980.  THE  STATUS  OF  THE  WILL  IN 
ENGLAND  PRIOR  TO  1066.— Prior  to  the  Norman 
Conquest,  A.  D.  1066,  the  Anglo-Saxon  law  recognized 
the  ri^t  of  the  owner  to  will  both  p^SMial  and  real 
property.  Although  some  authorities  seem  to  think  that 
this  right  was  not  general,  but  confined  only  to  great 
personages,  as  the  king,  bishops,  earldormen  and  the 
like.*  It  is  quite  possible  tiiat  only  sucb  persons  had 
property  sufficient  to  warrant  the  trouble  of  making  a 
will.  There  is  some  doubt  also  whether  this  pre-Nor- 
man  will  was  revocable,  or  not,  after  being  made.t 

Sec  981.  THE  STATUS  OF  THE  WILL 
AFTER  1066  A.  D.— The  Conquest  of  England  by  the 
Normans  in  1066,  A.  D.,  and  the  introduction  of  the 
feudal  system,  or  the  theory  that  all  land  belonged  to 
the  king  and  was  leased  or  rented  out  by  him  to  his  head 
men  upon  their  rendermg  military  services,— naturally 
put  an  end  to  the  disposition  of  land  by  will,  as  the  two 
theories  were  incompatible. 

The  will,  however,  did  not  give  place  to  the  theory  of 
the  feudal  system  without  a  struggle,  and  thouj^  the 

*Follock  and  Maitluid'B  History  of  EngUsfa  Law,  Vol.  11, 
818 ;   Page  on  Wills,  7. 

tPoQodc  and  liaklaiurs  Hutory  c^  En^ish  Law,  Vcd.  I^ 
81&419. 


D.q.tizc-ct.Google 


U  WILLS. 

Common  Law  beld  that  land  could  not  be  transferred 
by  will,  there  were,  in  Kent,  and  some  other  boroughs 
and  manors,  exceptions  to  the  general  rule,  and  in  these 
plaoes  lands  could  be  devised.  Personal  property  re- 
mained free  to  be  disposed  of  by  will,  and  an  estate  for 
years,  being  considered  as  personalty,  could  be  ^posed 
of  by  wilL* 

In  1285,  the  statute  ds  dotm  (18  Ed.  I,  Stat.  I)  was 
passed  making  the  conditions  in  Ihe  deed  or  grant  of 
the  donor  obligatory,  and  it  was  thought  tiiat  where  the 
word  "devisee"  was  used  in  a  deed  of  luads  that  such 
lands  could  thereafter  be  disposed  of  by  will.  But  the 
courts  held  otherwise.t 

Sec.  982.  THE  ATTEMPT  OF  THE  COURTS 
OF  EQUITY  TO  REVIVE  THE  RIGHT  TO 
WILL  LANDS.— In  the  fourteenth  and  fifteenth  cen- 
turies the  courts  of  equity  in  England  undertook  to 
modify  the  Conunon  Law  rule  forbidding  the  disposi- 
tion of  lands  by  will.  They  did  it  in  this  way,  the  con- 
veyancers had  invented  a  plan  by  which  the  owner  of 
land  could  deed  it  to  a  grantee  to  hold  to  the  grantor's 
use,  or  to  the  use  of  any  other  person  he  mi^t  designate, 
and  the  equity  courts  would  enforce  the  conditions  of 
tiiis  grant;  so  when  the  grantor  undertook  to  appoint 
to  this  use  by  will,  the  equity  courts  continued  to  uphold 
and  enforce  the  use,  thus  practically  making  land,  or  its 
benefits,  derisable. 

In  1585,  Parliament  attempted  to  put  an  end  to  this 

•Black.  Com.  11,  876. 

fPollock  and  Maitlond's  Historj  of  English  Lav,  Vol.  tl,  ST 
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roundabout  metliod  of  devising  land,  tiirou^  the  doc- 
trine of  uses  by  passing  what  is  known  as  the  Statute  of 
Uses.  (27  Hen.  VIII,  Ch.  10.)  The  Statute  of  Uses 
provided  in  e£Fect  that  the  "seisin,"  or  tiUe,  should  fol- 
low file  use  and  that  the  persMi  taking  the  use  should, 
in  law,  take  the  entire  legal  title.  So  v^en  the  grantor 
devised  to  his  own  use,  he  still  held  &e  legal  title  and 
irfien  he  devised  to  tihe  use  of  a  third  person,  such  per- 
son was  Uiereby  put  into  possession  of  the  full  legal 
estate. 

This  statute  would  have  put  an  end  to  the  devising  of 
lands  in  England,  had  not  the  equity  courts,  in  their  at- 
tonpt  to  outwit  Parliament  and  the  Common  Law,  de- 
vised a  new  expedient.  The  method  used  was  tb  inter- 
pose a  second  tivst,  that  is,  lands  were  deeded  to  A  for 
tiie  use  of  B  in  trust  for  C,  and  the  equity  courts  sunply 
upheld  C's  beneficiary  interest,  and  allowed  such  an  in- 
terest to  be  created  by  will.* 

Sec.  988.  THE  STATUTE  OF  WILLS.— In 
1540,  just  five  years  after  the  passage  of  the  Statute  of 
Uses,  Parliament  passed  the  Statute  of  Wills  (82  Hen. 
VIII,  Ch.  1),  which  was  followed  in  1542-48  by  an  act 
to  interpret  the  Statute  of  Wills.  (84-85  Hen.  VIII, 
Ch.  5.)  The  purpose  and  e£fect  of  these  two  acts  was 
to  remove  the  restriction  upon  the  devise  of  land  at  Com- 
Dum  Law;  under  these  statutes  persons  holding  lands  in 
fee  simple,  or  in  socage  tenure,  were  enabled  to  devise 
the  same  at  their  will  and  pleasure,  except  to  bodies  cor- 

'BUx^  Com.  n,  876-876. 


tvGoogle 


porate;  and  those  who  held  estates  by  the  tenure  of 
diivalry  were  enabled  to  devise  two-thirds  thereof.*  The 
statute  of  81-85,  Hen.  VIII,  declared  "that  wills  or  tes- 
taments made  of  any  manor,  lands,  tenements  or  other 
hereditaments,  by  taiy  woman  covert,  or  person  within 
the  age  of  twenty-one,  idiot,  or  by  any  person  de  non 
aane  memory,  shall  not  be  taken  to  be  good  or  effectual 
in  law." 

From  1642  \o  1659,  imder  Cromwell,  the  feudal  theo- 
ries pertaining  to  the  tenure  of  lands  in  E/ngland,  were 
disregarded  and  after  the  Restoration  of  the  monarchy, 
could  not  be  revived,  and  newly  all  Ifuids  thus  came  to 
be  held  by  their  possessors  in  fee-simple. 

The  feudal  system  did  not  affect  Uie  disposition  of  per- 
sonal property  by  will,  and  all  through  the  Norman 
period  the  ri^t  to  make  testamentary  bequests  pre- 
vailed. But  in  some  parts  of  England,  if  not  in  the 
whole  coimlary,  about  the  end  of  the  twelfth  century. 
the  testator  could  only  dispose  of  the  whole  of  his  per- 
sonal  property  by  testament,  in  case  he  left  neither  wife 
nor  diildren,  oth^^Ise  he  could  dispose  of  but  a  third 
of  his  personal  property.  One-third  going  to  his  wife, 
and  known  as  the  "wife's  part,"  one-third  to  his  children, 
and  known  as  "child's  part,"  or  "bairn's  part;"  in  case 

*"The  effect  of  these  two  acts  vas  to  enaUe  all  persons  ex- 
cept feme  coverts,  infants,  idiots  and  persons  of  non-sane  mind 
and  memory  to  devise  by  will  and  testament,  in  writing,  two- 
thirds  of  their  land  held  b;  Knight's  services  ard  all  lands 
held  by  socage  tenure.  The  beneficiary  could  not  be  a  cor- 
poration by  the  terms  of  these  statutes." — Page  on  Wills,  18. 
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be  left  only  wife  or  chUdren,  he  could  dispose  of  one-half 
his  property,  the  other  half  going  to  his  wife  or  chil- 
dren.* This  Hmitation  upon  the  power  of  the  testator 
came  to  be  known  as  the  "doctrine  of  reasonable  parts." 

This  limitation  on  tiie  power  of  the  testator  soon 
faded  sway,  and  by  1625,  in  the  beginning  of  the  reign 
of  Chaj-les  I,  it  was  the  general  rule  throughout  Eng- 
land that  a  testator  could  dispose  of  all  his  personal 
property,  except  in  those  districts  wba%  the  old  law  still 
existed.t  The  Statute  I.  Vict.  C.  26,  passed  in  1887, 
give  the  testator  the  unlimited  power  of  disposing  of  his 
personal  property. 

Sec  984.  HISTORY  OF  WILLS  AND  TES- 
TAMENTS IN  THE  UNITED  STATES.— In  the 
Umted  States  each  State  has  its  own  statute  of  wiUs, 
hy  which  the  question  of  capacity,  form,  execution  and 
effect  are  determined.  These  statutes  are  based  upon 
the  Engtish  Common  Law  as  modified  by  the  Statute 
of  Wills  and  subsequent  statutes  in  England  up  to  the 
time  of  the  Declaration  of  Independence.  In  a  few 
States  settled  by  the  French  and  Spanish,  the  law  is 
colored  by  the  Frendi  and  Spamish  Law.t 

"Black.  Com.  II,  492. 

tBIack.  Com.  U,  498. 

fThe  net  result  may  be  said  to  be,  that  in  the  greater  part 
of  the  United  States,  the  law  of  wills  is  of  pure  English  origin, 
modified  by  modem  statutes,  showing  some  influence  of  Span- 
ish and  French  law  in  some  of  the  Southern  and  Western 
States ;  while  in  Louisiana  the  law  of  wills  is  of  French-Roman 
origin,  gradually  yielding  in  some  respects  to  the  influence  of 
the  remaining  commoD  Ibw  States." — Page  on  Wills,  Sec.  10. 
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CHAPTER  III, 

fTHAT  PBOFEBTY  MAX  BE  DISPOSED  OF  BY  WILL. 

Sec  985.  EXTENT  OF  TESTAMENTARY 
POWER,  GENERAL  RULE.— We  have  seen  in  the 
pierious  chapter,  that  none  of  the  restrictions  incident 
to  feudal  times,  and  which  prevailed  under  the  English 
Common  Law,  became  operative  in  the  United  States. 
And  the  general  rule  as  to  testamentary  power  in  thia 
country  is,  that  all  property,  both  real  and  personal,  cor- 
poreal and  incorporeal,  vested  and  contingent,  legal  or 
equitable,  which  the  owner  may  be  entitled  to  at  the  time 
of  his  death,  may  be  disposed  of  by  his  lawfully  executed 
will.*  And  it  is  now  the  general  rule  tiiat  property  ac- 
quired after  the  making  of  the  testator's  will,  may  pass 
by  it,  though  as  to  real  property  the  rule  was  formerly 
different-t 

This  general  rule  covers  only  such  property  as  the 

*Fag«  on  Wills,  Sees.  14S-148;  Hur&rd  College  v.  Balcb, 
171  ni.  275;  Tompkin's  Est.,  154  N.  Y.  6S*;  AUen'a  Succe^ 
sion,  49  La.  Ann.  1096;  Dodge  v.  Galktin,  ISO  N.  Y.  117; 
CresBtnger  t.  Welch,  15  Ohio  166.  "Aoy  person  of  full  age^ 
and  of  sound  miod  and  memory,  and  not  under  onj  restraint* 
having  any  property,  personal  or  real,  or  any  interest  therein, 
may  give  and  bequeath  the  same  to  any  person  by  last  will  and 
testament  lawfully  executed." — Rev.  Stat,  of  Ohio,  Sec.  5914. 

fGirard  v.  Philadelphia,  4  Rawle  (Pa.)  323;  Haley  t.  Gate- 
vood,  74  Tex.  281 ;  Pruden  v.  Pruden,  14  0.  S.  251 ;  Morgan 
T.  McNeeley,  126  Ind.  587. 
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testator  owns,  and  his  right  to  dispose  of  property  by 
will  is  always  subject  to  the  payment  of  all  his  just 
debts,  liens,  incumbrances  or  other  obligations  created  in 
his  lifetime.  And  though  his  will  dispose  of  all  his  prop- 
erty creditors  can  assert  their  claims  and  have  them  paid 
out  of  the  devised  property.* 

Sec.  986.  SAME  SUBJECT— EXCEPTIONS 
TO  THE  GENERAL  RULE.— To  the  general  rule 
that  an  of  the  testator's  property  can  be  disposed  of  by 
win,  certain  exceptions,  usually  statutory,  and  substan- 
tially uniform  throu^out  the  United  States  are  to  be 
noted: 

1.  The  expenses  of  administration  and  statutory  al- 
lowances for  the  support  of  the  widow  «id  the  minor 
diildrai  of  the  testator  during  the  settlement  of  his 
estate,  tsre  usually  made  a  charge  upon  the  testator's 
property.t 

2.  The  widow's  dower  is  usually  preserved  to  her* 
and  takes  priority  over  a  devise  of  the  realty,  unless 
other  provisions  are  made  for  her  in  the  will  which  she 
elects  to  accept  in  lieu  of  her  statutory  right  of  dower, 
or  unless  it  is  waived  by  an  ante-nuptial  contract.  Where 
the  husband  has  similar  interests  in  his  wife's  re^ty,  he 
ocumot  be  deprived  of  them  by  her  will  to  which  he  does 
not  consrait.t 

*EimbaU  T.  Bible  Soc,  60  N.  H.  139;  Id  re  Eidd,  S  Ch. 
DW.  B68;  Young  v.  Snow,  167  Mass.  S87. 

tRev.  Stat,  of  Ohio,  Sees.  6088  to  6040. 

(Cook  T.  Adanu,  169  Man.  186;  Warren  v.  Warren,  148  HI. 
641;  Spangler  v.  Dtikea,  89  O.  S.  64S;  WQber  v.  WHber,  5X 
Wk  S98. 
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In  a  few  States  ahe  may  have  both  the  property  be- 
queathed m  the  will  and  her  dower.  But  the  general 
rule  is  different;  and  in  Ohio  ^e  may  only  have  both, 
in  case  it  plainly  appears  by  the  will  to  have  been  the 
intention  of  the  testator  that  she  should  have  both.* 

8.  The  homestead  interest  of  the  widow  and  the  chil- 
dren of  Ihe  testator,  givoi  in  some  States,  cannot  be 
barred  by  the  testator's  will.t 

4.  In  some  St&tes,  certain  interests  in  the  husband's 
personal  property  are  reserved  by  statute  to  the  widow, 
and  where  this  is  done  he  cannot  by  will  divest  her  of  such 
property.} 

5.  In  a  few  States,  the  property  acquired  by  hus- 
band and  wife  is  regarded  as  eommimity  property,  or 
"acquets/*  which  belong  equally  to  the  husband  and  wife, 
so  that  neither  can  dispose  of  the  interest  of  the  other 
by  wiU.§ 

6.  Posthumous  children,  or  duldren  bom  after  the 
death  of  the  testator,  and  not  provided  for  in  the  will, 
usually  take  as  tiiough  their  puent  bad  died  intestate. 
And  m  w»ue  States,  if  the  testator  had  no  children  at 

•Her.  Stat,  of  Ohio,  Sec.  6968;  Collier  v.  Collier.  S  Ohio 
St.  869. 

tPeeblcfl  T.  Bunting,  103  lo.  489;  Shorr  v.  Etling,  124  Mo. 
4« ;  Matheny's  Est,  181  Cal.  «67 ;  Wells  v.  Church,  63  Vt.  116. 

JCummirgs  v.  Daniel,  0  Dana  (Ky.),  861 ;  Tyler  v.  Wheeler, 
160  Mus.  206.  So  in  Ohio,  without  express  statute,  Doyle  y, 
Dojle,  60  O.  S.  880. 

§Mayo  V.  Tudor,  74  Tex.  471 ;  Sharpe  v.  Loupe,  laO  Cal- 
89;  Cox  T.  Von  Ahlenfeldt,  60  La.  Ann.  1X66. 
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tlie  time  of  ezecutmg  hia  will,  and  a  child  is  subsequently 
bom,  sudi  will  is  deemed  revoked,  imless  sudi  diild  was 
provided  for  in  tbe  will,  or  so  mentioned  as  to  show  the 
intention  of  tiie  testator  not  to  provide  for  it.* 

7.  Living  children  not  provided  for  in  tihe  will  of 
testator*  mre  usually  allowed  to  take  as  heirs,  unless  it 
appears  from  the  will  that  their  omission  was  intoided. 
(Rhodes  v.  Weldy,  46  O.  S.  2M.) 

8.  In  a  number  of  States  the  statutes  provide  that 
a  testator  leaving  a  wife  and  childroi,  cannot  devise 
or  bequeath  his  property  to  a  duiritable  corporatirai  or 
for  diaritable  purposes,  unless  sudt  will  is  executed  a 
specified  time  before  the  death  of  the  testator .t  In  Ohio 
this  time  is  fixed  at  one  year.t  But  it  is  hdd  that  no  one 
can  take  advuitage  of  such  defective  will  except  those 
who  would  otherwise  take  the  property  whidi  has  beoi 
devised  to  the  diaritahle  purposed 

9.  In  some  States  the  statutes  protect  the  wife  and 
(Mdroi  of  the  testator  from  being  barred  by  his  will 
in  favor  of  his  mistress  or  illegitimate  diildren.  Thus 
in  South  Carolina,  a  testator  leaving  a  wife  and  legiti- 
mate childroi,  cannot  devise  more  than  one-fourtb  of 
the  dear  value  of  his  property  to  sudi  persons,  and  no 

*Rer.  Stat,  of  Ohio,  Sec.  S959. 

fFurchild  V.  Edson,  164  N.  Y.  IM;  Wetter  v.  HaTenbam, 
60  6a.  IM;  Ludbbe'a  Est.,  ITD  F&.  St.  447;  ProtnUnt  Home 
1.  Beedter,  87  Wis.  409;   Sdnnidt'i  Ert.,  IB  Mont.  117. 

tRev.  Stat  of  Oido,  5916. 

ITnutM  Ohio  St  Vtm.  v.  Fobom,  M  0.  S.  701. 
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device  will  be  permitted  to  evade  the  provisicnis  of  such 
statutes.* 

10.  Another  general  statutoiy  restraint  upon  tiie 
power  of  the  testator  to  devise  his  property,  is  the  statute 
or  rule  governing  perpetuities.  This  rule  of  law  is  of 
long  standing  and  is  designated  to  prevent  the  postpone- 
ment of  the  triuisfer  of  the  legal  title  to  real  proper^  be- 
yond a  reasonable  time.  The  rule  as  generally  fixed, 
both  in  England  and  the  United  States,  provides  that 
the  vesting  of  the  title  of  any  estate  cannot  be  postponed, 
upm  a  condition  precedent,  for  a  longer  time  than  ^e 
life  or  lives  of  persons  in  existence  at  the  creation  of  the 
estate,  and  twentynane  yetas  thereafter.f 

11.  The  interest  which  the  testator  may  dispose  of 
by  will  must  be  one  which  survives  him  and  is  not  limited 
to  his  lifetime,  as  an  estate  for  life.]:  So,  wMle  a  testator 
has  the  power  of  disposing  of  an  insurance  policy  upon 
his  life  which  is  made  payable  to  his  estate  or  his  execu- 
tors, he  cannot  by  will  change  the  beneficiary,  when  one 
has  been  named  and  the  rules  of  the  company  provide 
that  the  beneficiary  must  be  named  in  s  particular  way, 
as  by  an  order  acknowledged  before  a  justice  of  the 
peace.  § 

*Breithautt  v.  Bauskstt,  1  Ricb.  Eq.  (S.  Car.)  4f(6;  Gore 
V.  Clark,  37  S.  Car.  fiST;  Beat;  t.  Richardson,  46  L.  R.  A. 
617. 

tMadisoD  v.  Lannon,  170  m.  6S;  Terrell  t.  Reerea,  IDS 
Ala.  «64;  Rev.  Stet.  of  Ohio,  Sec.  4200. 

JYoung  T.  Snow,  167  Mass.  887;  Studdard  v.  Wells,  180 
Mo.  88. 

iMellows  v.  Mellows,  61  N.  H.  187;  Wilbum  v.  Wilburn, 
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Id  general,  subject  to  the  restrictions  above  named,  a 
competent  testator  may  dispose  of  his  property  as  he 
pleases.  He  may  select  such  of  his  children  or  relatives 
as  he  desires  for  his  beneficiaries,  or  he  may  pass  them 
all  by  and  leave  his  property  to  strangers.! 

Sec  987.  THE  TESTATOR'S  RIGHT  TO 
MAKE  A  WILL  IS  NOT  A  PROPERTY 
RIGHT.^While  the  ri^t  to  make  a  will  is  general, 
and  may  be  exercised  by  all,  under  certain  limitations, 
yet  this  right  or  privQege  to  dispose  of  one's  property  to 
take  effect  at  death,  is  not,  and  has  never  been  considered 
an  absolute  property  right,  sg  as  to  be  protected  by  the 
various  constitutional  provisions  designed  to  uphold  and 
guard  private  properfy4    As  we  have  seen  in  the  pre- 


ss Ltd.  S5;  Pingrey  v.  Ins.  Co.,  144  Mass.  371;  Mumiic 
Amoc  Y.  Bunch,  109  Mo.  660 ;  Arthur  t.  Odd  Fellows  Assoc., 
J9  0.  S.  567;  Hartwig  t.  Schiefer,  47  Ind.  64;  Fox  v.  Senter, 
83  Ue.  £9S ;  Hanrihan  v.  Ingraham,  56  Hun  257. 

fit  murt  be  understood,  however,  that  for  a  testator  to  disin- 
herit his  heirs  at  law,  he  must  either  expressly  or  by  necessary 
implication,  devise  all  of  his  property  to  others,  and  unless  this 
is  done  the  heirs  at  law  will  be  entitled  to  the  estate. 

{Here  is  perhaps  the  easiest  loop-hole  for  lessening  the  evils 
of  private  property,  which  centered  in  the  hands  of  the  few 
is  beccaning  more  threatening  to  the  other  absolute  rights  to 
life  and  liberty  than  any  form  of  political  despotinn  that  ever 
maintained.  It  being  granted  that  the  right  to  make  a  will 
is  a  statutory  rather  than  a  natural  and  absolute  right,  it  fol- 
lows that  the  legislature  in  a  State  can  curtail  or  limit  the  right 
or  even  take  it  away  entirely.  Why  may  not  a.  people  oppressed 
by  the  unholy  acquisitions  of  the  few  use  this  lever  to  enact 
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riou5  chapters,  the  right  to  dispose  of  real  estate  by  will 
did  not  exist  at  the  early  Common  Law,  and  that  the  dis- 
position of  property  by  will  has  been  a  matter  of  gradual 
allowance,  depending  for  the  most  part  upon  express 
statutory  provisions,  and  at  no  time  independent  of  leg- 
islative control. 

The  power  to  make  a  will  is  to  be  regarded,  there- 
fore, as  a  statutory  right  and  not  a  natural  or  absolute 
right.*  The  legislature  or  sovereign  authority  in  a  State 
may  not  only  prescribe  regulations  governing  the  mak- 
ing and  construction  of  wills,  but  may  also  at  imy  time 
qualify  and  limit  the  power  to  dispose  of  property  by 
will.  And  tiiis  may  be  dasie  after  the  real  property 
sou^t  to  be  disposed  of  by  will  has  be«i  acquired.  ( Fat- 
ton  v.  Patton,  88  O.  S.  590.)  And  the  fact  that  the 
statutory  changes  in  the  law  governing  wills  are  made 
after  the  will  has  bem  executed  by  a  living  testator,  and 

that  a.  certain  proportion,  or  even  all,  of  the  millitxu  exploited 
from  labor  b;  the  capitalist  classes,  at  the  death  of  the  pos- 
sessor should  go  to  the  State  for  the  gradual  purchase  of  the 
lands  and  mines  and  tlie  madiinery  of  production  and  distri- 
bution? 

*BkckstoDe  observes  tliat  the  variet;  of  laws  and  usages 
in  regard  to  wills,  and  the  further  fact  that  there  were  coun- 
tries where  wills  were  not  allowed,  "serves  to  evince,  that  the 
right  of  making  wills  and  disposing  of  property  after  death,  is 
merely  a  creature  of  the  civil  state;  which  has  permitted  it  in 
some  countries  and  denied  it  in  others;  and  even  where  it  is 
permitted  by  law,  it  is  subjected  to  different  formalities  and 
restrictions  in  almost  every  nation  under  heaven." — Bl.   Com. 

n,4ei. 
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intended  to  apply  thereto,  does  not  make  such  changes 
infrmge  any  constitutional  provisions.* 

In  order  that  new  laws  governing  wills  may  eflfect 
devises  pievioudy  executed,  the  intmtion  of  the  legis- 
lature must  be  plain,  otherwise  the  law  will  be  held  to 
apply  only  to  subsequently  executed  wills.t 

Sec.  988.  THE  RIGHTS  OF  DEVISEES  UN- 
DER A  VALID  WILL  BECOME  VESTED 
PROPERTY  RIGHTS  AT  THE  DEATH  OF 
THE  TESTATOR.— It  is  to  be  understood  that  the 
ri^ts  of  devisees  and  legatees  imder  a  vidid  will  become 
vested  property  rights  at  the  tame  of  the  testator's  death 
and  cannot  liiereafter  be  subject  to  legislative  controL 
And  any  attempt  by  the  legislature,  through  subsequent 
statutes,  either  to  make  a  valid  will  invalid,  or  an  invalid 
will  valid,  the  testator  having  deceased  before  the  pas- 
sage of  the  statute,  would  be  unconstitutional.  That  is, 
where  a  will  is  invalid  under  the  law  in  force  when  the 
testator  died,  no  subsequently  passed  statute  can  make  it 
valid,  and  likewise,  if  the  will  is  valid,  no  subsequent 
legislative  act  can  destroy  its  vslidity.t 

*Blackbiim  v.  Tucker,  TS  Miss.  785.  Id  this  case  it  was 
held  that  a  change  in  the  law  after  a  will  had  been  executed, 
and  while  testator  was  jet  living,  making  a  deriee  of  lands  for  a 
charitable  purpose  void,  was  valid,  and  nullified  the  devise. 

fSwon  V.  Sayles,  165  MaM.  177.  So  in  a  case  where  the 
statute  providing  that  witnesses  should  no  longer  be  necessary 
to  the  execution  of  a  will,  this  statute  was  held  not  to  make 
valid  a.  will  that  had  been  executed  without  witnesses  previous 
to  the  passage  of  the  statute. — Packer  v.  Packer,  179  Pa.  St. 
580. 

tPeople  T.  Power*,  147  N.  Y.  104;  Hartson  v.  Elden,  M 
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But  the  death  of  tiie  testator  will  not  prevent  the  le^- 
lature  from  dianging  the  kws  goreming  tlie  settlement 
of  estates,  thou^  such  laws  include  the  estate  of  the  de- 
ceased testator.  Thus  where  the  subsequent  law  gave 
the  surviving  executor  power  to  sell  lands  moitioned  in 
the  will,  it  was  held  valid.t 

N.  J.  Eq.  Sift ;   Joii«§  t.  RobinBon,  17  O.  S.  171 ;   Remington 
T.  Bank,  76  Md.  646. 

fBredenbuTg  t.  Barlin,  86  S.  Car.  197.  See  abo  McGOlu  v. 
McGillis,  154  N.  Y.  5SC. 
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CHAPTER  IV. 

WHO  MAT  MAKE  A  WILL. 

Sec.  989.    THE  PRESENT  GENERAL  RULE. 

— ^As  B  general  rule,  any  person  of  the  required  age,  of 
sound  mind,  and  under  no  constraint,  may  make  a  wQl 
of  both  re^  Mid  personal  property,  by  cc»nplying  wiUi 
the  prescribed  statutory  formalities. 

At  the  early  Common  Law,  the  requirements  regard- 
ing capacity  to  make  a  will  and  testament  were  widely 
divergait,  because  of  the  rasential  difference  in  the  two 
classes  of  property,  and  the  fact  that  testaments  were 
construed  by  ecclesiastical  or  canon  law,  while  wills  were 
governed  by  statute  and  Conmion  Law.  Under  mod- 
em legislation  the  capacity  required  to  make  a  devise  of 
realty  and  a  bequest  of  personalty,  are  the  sfune,  except 
in  a  few  State,  where  some  slight  distinctions  are  made. 

In  discussing  capacity  to  make  a  will,  it  is  to  be  un- 
derstood tiiat  the  testator  must  be  of  the  required  capac- 
ity at  the  time  of  making  the  will.  If  he  is  not  qualified 
at  the  time  the  will  is  executed,  the  fact  that  he  subse- 
quently becomes  capacitated  will  not  make  the  will  valid, 
unless  it  is  re-published,  which  is  practically  a  re-making 
of  it  at  the  time  he  becomes  qualified ;  and  if  he  is  quali- 
fied ^rfien  the  will  is  made,  his  subsequent  incapacity  will 
not  destroy  the  validity  of  the  will.* 

*Rcichenbach  v.  Rubach,  127  Fa.  St.  661 ;  Martin  t.  Thayer, 
87  W.  Va.  88;   Osgood  t.  Breed,  12  Mass.  525;  Etter  v.  Arm- 
strong. 46  Ind.  97;  Burlcett  v.  Whittemore,  86  S.  Car.  428. 
25 
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This  general  rule  as  to  who  may  make  a  will,  we 
will  now  discuss  as  regards:  I.  Disabilities  of  certain 
persons;  II,  disabilities  tm  regards  age;  III,  disabilities 
of  mind,  and  IV,  disabilities  by  reason  of  constraint*  or 
undue  influence. 

Sec.  940.  I.  TREATING  DISABILITIES  AF- 
FECTING CERTAIN  PERSONS.— Under  this 
section  we  shall  discuss  certain  general  disabilities  which 
have  prevailed  affecting:  (a)  Criminals,  (b)  Aliens 
and  (c)  Married  women. 

(a)  Criminals.  Under  the  ancient  law,  many  per- 
sons who  were  regarded  as  offenders  against  municipal 
or  religious  laws,  were  classed  as  outlaws,  and  under  the 
doctrine  of  attainder,  they  were  prevented  from  inherit- 
ing or  disposing  of  property  and  consequently  could  not 
make  a  valid  will.  Our  federal  constitution  abolishes  at- 
tainder, or  corruption  of  blood,  so  that  the  estate  of  a 
convicted  felon  is  not  forfeited,  and  unless  the  State 
statutes  provide  that  a  convict  can  not  make  a  valid  will, 
he  may  do  so.f 

(b)  Aliens.  At  Common  Law  an  alioi  might  make 
a  will  of  personal  property,  but  as  his  real  property  was 
held  subject  to  be  defeated  at  any  time  by  the  ri^ts  of 
the  State  or  sovereignty  in  whidi  he  lived,  his  power  to 
will  such  property  was  limited  by  this  defeasible  title.* 
But  in  many  States  of  the  Union,  all  restrictions  upon 

fEenyon  t.  Saunders,  18  B.  I.  5f0. 

♦Black  Com.,  872;  Taylor  v.  Benhwn,  6  How.  (N.  S.)  838; 
Gray  v.  Kauffman,  88  Tex.  66;    Phillips  t.  Moore,  100  U. 
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the  property  rights  of  aKens  have  been  abolished,  where 
they  have  not  been  abolished,  the  Common  Law  rule  still 
prevwls.t 

(c)  Married  Women.  UnmMried  women  are  sub- 
ject to  the  same  rule  as  other  persons,  but  married 
women  at  Common  Law,  and  to  some  extent  under  mod- 
em statutes,  are  subject  to  restrictions  upon  their  testa- 
mentary powers.t 

Thus  at  Common  Law,  a  married  woman  was,  with 
the  exceptitm  hereafter  noted,  entirely  incompetent  to 
make  a  will  of  real  estate,  even  with  her  husband's  am- 
sent,  or  though  her  husband  was  the  devisee. 

As  an  exception  to  the  above  rule,  a  married  woman 
would  at  Common  Law,  dispose  of  by  will,  real  estate 
to  -wbxii  she  had  an  equitable  title,  as  by  virtue  of  the 
conveyance  of  it  to  trustees  for  her  sole  and  separate 

fin  Iowa  aliens  may  hold  S20  acres  of  land  for  a  period 
of  ten  years.  Fnirenes  ▼.  Severtson,  102  Iowa  822.  Tbe 
right  of  the  States  to  limit  or  forbid  non-resident  aliens  to 
acquire  or  hold  real  estate,  is  limited  by  the  treaties  made  by 
the  U.  S.  with  other  nations,  by  which  the  citizens  of  each 
country  are  allowed  to  hold  real  property  within  the  territory 
of  the  other.  Burrow  v.  Burrow,  98  la.  400 ;  Adams  v.  Alter- 
laund,  168  ni.  632;  Rixner's  Succession,  48  La.  Ann.  SM; 
82  L.  R.  A.  177. 

}Bacon*s  Abr.  Wills,  h.  p.  481 ;  Osgood  v.  Breed,  12  Mass. 
525;  Bradish  v.  Gibbs,  8  Johns.  Ch.  628;  Fitch  v.  Brainard,  2 
Day  168.  By  the  original  Statute  of  Wills,  22  Hen.  VIII, 
married  women  were  apparently  allowed  to  make  wills,  but  this 
apparent  power  was  promptly  changed  by  the  Stat.,  34  Hen. 
VHI,  c.  6,  whidi  expressly  excepted  married  women  from  those 
who  might  make  a  wiD. 
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use.*  And  she  could  also  dispose  of  real  estate,  con- 
veyed to  her  uae,  by  appointing  beneficiaries,  where  a 
power  authorizing  sudi  appointmait  was  contained  in 
the  conveyance.! 

As  to  personal  property  at  the  Common  Law,  a  mar- 
ried woman  could  only  make  a  will  disposing  of  her 
person^  property,  in  case  her  husband  gave  his  con- 
sent to  the  particular  will  in  question,  with  a  full  knowl- 
edge of  its  ctHvtents,  and  did  not  revoke  his  consent  be- 
fore the  will  was  probated.^  The  consent  of  the  husband 
might  be  by  parol  before  or  after  the  wife's  death,  and 
might  be  express  or  implied.  It  must  have  been  to  tiie 
very  will  in  question  with  knowledge  of  its  contents  and 
could  always  be  revoked  by  the  husband  before  probate, 
but  not  afterwards.! 

•Rich  V.  Cockell,  9  Ves.  Jr.  369;  Peacock  v.  Monk,  S  Vea. 
190.  Where  by  contract  made  before  or  after  marriage,  upon 
a  new  consideration,  a  woman  reserved  power  to  dispose  of  her 
separate  property  by  will,  equity  would  enforce  the  contract, 
without  the  appointment  of  trustees.  Hall  t.  Waterhouse,  5 
Giff.  64;   Johnson  v.  Johnson  (Ey.),  24  S.  W.  628. 

fHawkins  v.  Kemp,  8  East  410;  Pride  v.  Bubb,  41  L.  J. 
Ch.  105;  Wagner  t.  EUias,  T  Pa.  St  411;  Dunn's  Appeal,  8S 
Pa.  St.  94. 

{Marston  v.  Norton,  5  N.  H.  205;  Anderson  v.  Miller,  6  J. 
J.  Marsh  (Ky.)  569.  The  reason  for  this  rule  being  that  at 
common  law,  a  wife  really  had  no  personal  property  unless  by 
the  consent  of  her  husband ;  see  in  this  connection  Vol.  3,  Cyclo- 
pedia of  Law,  Sees.  319-822. 

gEurtz  V.  Saylor,  20  Pa.  St.  206 ;  Brook  v.  Turner,  2  Mod. 
170 ;  Cutter  v.  Butler,  26  N.  H.  343.  A  married  woman  could 
also  dispose  of  her  personal  property  by  will  where  her  husband 
was  incapacitated  to  act  for  himself,  or  had  abjured  the  realm, 
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As  an  excepti(Hi  to  the  above  rule,  a  married  woman 
migfat  at  Common  Law  make  a  testamioit  without  her 
husband's  consent,  disposing  of  personal  property  set- 
tled upon  her  to  her  sole  and  separate  use,  and  this 
whether  such  property  was  derived  from  her  husband  or 
from  a  third  person.* 

Sec  941.  SAME  SUBJECT— MODERN  RULE 
AS  TO  RIGHT  OF  MARRIED  WOMAN  TO 
DISPOSE  OF  PROPERTY  BY  WILL.— In  the 
United  States,  nearly  all  of  the  Common  Law  disabili- 
ties affecting  married  women  in  relation  to  their  prop- 
erty hare  been  removed  by  statutes.  Thus  in  Arkansas, 
Connecticut,  Delaware,  Georgia,  Indiana,  Illinois,  Iowa, 
Maine,  Maryland,  Michigan,  Minnesota,  Mississippi, 
Montana,  Nebraska,  Nevada,  New  York,  North  Caro- 
lina, North  Dakota,  Ohio,  South  Carolina,  South  Dako- 
ta, Texas,  Utah,  Vermont,  West  Virginia  and  Wiscon- 
sin, married  women  have  substantially  the  same  rights  to 
dispose  of  property  by  will  as  unmarried  women  and 
men.  In  Missouri,  New  Hampshire,  New  Jersey,  Ore- 
gon, Rhode  Island,  Tennessee  and  Virginia,  a  married 
woman  is  unrestricted  except  as  to  her  husband's  right  of 
courtesy.  In  California,  Kansas  and  Massadiusetts, 
married  women  may  dispose  of  but  half  of  their  estate 
without  the  husband's  consent. 

In  Alabama,  Arizona,  California,  Georgia,  Kentucky, 


was  a  convicted  felon,  or  civilly  dead.     See  Page  on  Wills, 
Sec.  89. 

'Tucker  t.  Inman,  4  M.  &  G.  1049;   Lee  v.  Bennett,  SI 
Mias.  119. 
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Louisiana  and  Washington,  tiiey  may  dispose  of  their 
statutory  separate  property  by  will.*  State  statutes  are 
continuaUy  modifying  and  liberalizing  the  restrictions 
imposed  upon  married  women  and  it  is  possible  that  new 
statutes  have  been  passed  in  some  of  the  States  above 
mentioned  doing  away  wit^  more  of  the  Common  Law 
restrictions  on  the  wife's  right  to  dispose  of  her  prop- 
erty. (See  Subject  of  Wills  in  2d  ed.  Am.  &  Eng. 
Encyc.  of  Law.) 

Sec.  942.  IL  DISABILITIES  AS  REGARDS 
AGE.— Nonage,  or  lack  of  capacity  to  make  a  will  be- 
cause of  immatiure  age,  has  been  one  of  the  disabilities 
commcHi  to  all  legal  systems.  Under  the  early  English 
ecclesiastical  law  a  will  of  personal  property  could  be 
made  by  males  at  the  age  of  fourteen,  and  by  females  at 
the  age  of  twelve  years  and  over.  The  Statute  of  Wills 
(82  Henry  VIII)  fixed  the  age  for  capacity  to  will  real 
property  at  twenty-one  years.t    The  Statute  of  I  Vict. 

*Where  State  statutes  require  the  husbaod's  consent  to  the 
wife's  will,  or  testament,  this  consent  most  usually  be  in  writ- 
ing. Gregory  v.  Gates,  98  Ky.  S82;  Tyler  v.  Wheeler,  160 
Mass.  206.  The  right  of  a  married  woman  to  dispose  of  her 
property  by  will,  thus  depends  upon  statutes  either  giving  her 
express  power  or  removing  the  disabilities  imposed  by  the  Com- 
mon Law;  these  statutes  are  so  construed  that  only  the  form 
of  will  prescribed  therein  can  be  made  by  the  married  woman. 
Thus  where  the  statute  provided  that  she  might  make  a  will 
of  her  separate  estate,  when  attested  by  witnesses,  it  was  held 
that  a  holographic  will  without  witnesses  was  invalid,  though 
such  a  will  would  have  been  valid  if  made  by  a  man  or  iiiunai> 
ried  woman.     Scott  v.  Harkness  (Ida.),  59  Fac.  Rep,  6B6. 

tn  Black.  Com.,  497. 
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fixed  the  age  of  capacity  at  twenty-one  years  for  both 
real  and  personal  property. 

In  the  majority  of  the  United  States  a  person  must 
have  reached  the  age  of  twenty-one  years  to  have  ca- 
pacity to  make  a  will  as  respects  real  or  persOTial  firop- 
erty.t  In  some  of  the  States  the  age  of  capacity  re- 
quired is  twenty-(Hie  years  for  real  estate  and  eighteen 
years  for  personal  property.^  In  a  few  States,  the  stat- 
utory age  for  making  a  will  is  eighteen  years  for  both 
real  and  personal  property.§  In  Colorado,  Illinois, 
Maryland,  Missouri,  and  Washington,  liie  age  of  capac- 
ity is  fixed  at  twenty-one  years  for  males  and  eighteen 
years  for  females.  In  New  York,  a  pei^on  must  be 
twenty-one  years  of  age  to  dispose  of  realty  by  will;  and 
if  a  male  person,  ei^teen  years  of  age,  and  if  a  female, 
sixteen  years  of  age,  to  dispose  of  personalty. 

Sec.  943.  SAME  SUBJECT— EFFECT  OF 
STATUTORY  REQUIREMENTS  AS  TO  AGE. 
— ^Tlie  State  statutes  fixing  the  age  of  capacity  to  make 

fThis  is  a  rule  in  Arizona,  Florida,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maine,  Massachusetts,  Michi^^,  Minnesota,  Missis- 
sippi, Nebraska,  New  Hampshire,  New  Jersey,  New  Mexico, 
Ohio,  FennsjlTonia,  South  Carolina,  Texas,  West  Virginia  and 
Wyoming. 

{This  is  the  rule  in  Alabama,  Arkansas,  Oregon,  Rhode  Island 
and  Virginia. 

§Thi8  is  the  rule  in  California,  Connecticut,  Idaho,  Montana, 
Nevada,  North  Dakota,  South  Dakota  and  Utah.  In  Wiscon- 
sin SI  years  is  required  in  all  cases,  except  that  a  married  woman 
is  oxnpetent  to  make  a  will  at  the  age  of  18  years.  In  Colo- 
rado persons  at  the  age  of  17  years  can  make  a  valid  will  of 
personal  property. 
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s  will  always  control  ^enerer  this  question  arises.  The 
statutes,  therefore,  should  always  be  consulted  in  deter- 
mining the  age  of  capacity. 

A  person  is  deemed  to  hare  attained  the  age  required 
on  the  last  day  of  Ihe  year  immediately  preceding  the 
prescribed  year,  that  is,  if  the  age  of  capacity  is  twenty- 
one,  a  person  is  of  full  age  on  the  last  day  of  his  twen- 
tieth year.* 

Sec.  944.  III.  DISABILITIES  OF  MIND  OR 
INCAPACITY  FROM  UNSOUND  MIND.— In 
order  to  make  a  valid  will,  the  testator  must  at  the  time 
of  making  it,  be  of  sound  mind.  No  inflexible  rule  can 
be  laid  down  for  the  determination,  in  every  case,  of 
what  constitutes  "sound  mind." 

The  term  "sound  mind"  involves  two  requisites;  first, 
there  must  be  mmd,  that  is,  intelligent  capacity,  and  sec- 
oad,  it  must  be  sound,  that  is,  free  from  insane  delusions. 

While  there  is  not,  and  in  the  very  nature  of  the  case, 
cannot  be,  an  arbitrary  test  to  settle  capacity,  yet  cer- 
tain general  rules  or  principles  have  come  to  prevail, 
vrbicii  in  a  maimer,  fix  the  boimdaries  between  capacity 
and  incapacity  in  this  respect  This  rule,  which  is  given 
in  the  next  section,  does  not  require  perfect  mental  san- 
ity, though  at  one  time  the  Engbsh  court  seemed  to  lean 
towards  that  conclusion.t  Both  the  English  and  the 
American  courts  now  hold  that  a  person  may  not  be  per- 

•Bacor»B  Abr.  Wills  (B),  481 ;  Ex  parte  Holyland,  S  Vo.  11. 
fSmith  T.  Tebbitt,  L.  R.  Pro.  898;  Wftring  v.  Waring,  6 
Moore  F.  C.  841. 
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fectly  sane  on  all  subjects  and  yet  possess  sufficient  men- 
tal capacity  to  make  a  wilLf 

Mental  capacity  to  make  a  will  is  not  synonymous 
with  criminal  responsibility,  and  no  test  can  reduce  them 
to  a  common  standard.  A  person  may  be  mentidly  un- 
sound to  the  degree  of  irresptmsibility  for  criminal  acts 
and  yet  hare  sufficient  mental  capacity  to  make  a  valid 
wilL  This  is  so  because  the  mental  attributes  in  eadi  case 
may  be  oitirely  different,  that  is,  a  man  may  know  how 
to  dispose  of  his  property  and  yet  have  an  insane  de- 
lusion whidi  would  lead  him  to  commit  a  crime.t 

And  while  it  is  sometimes  said  that  testamentary  ca- 
pacity and  contractual  capacity,  or  capacity  to  make 
contracts,  are  the  same,  this  is  not  strictly  true.§  In  some 
cases  it  is  held  Uiat  mental  capacity  to  make  a  will  must 
be  of  a  higher  degree  tiian  capacity  to  make  a  contract* 
Other  cases  hold  that  a  lower  degree  of  mentid  sound- 
ness will  suffice  to  make  a  will  tlian  is  required  to  make 
a  valid  contract.ir  This  divergence  of  opinitm,  Professor 

fSmce  T.  Smee,  L.  R.  6,  P.  D.  84;  Banks  v.  Goodfellow,  89 
L.  J.  Q.  B.  287;  Pidoodt  v.  Potter,  68  Pa.  St.  842;  WaUis  v. 
Luhring,  184  Ind.  468.  So  that  it  would  be  error  for  a  court ' 
to  charge  that  to  have  mental  capacity  to  make  a  wiB,  testator 
must  have  a  mind  wholly  free  from  error. — Schreiner  v. 
Schruner,  178  Pa.  St.  67;  Page  on  Wills,  Sec  94. 

{Page  on  Wills,  Sec.  gS;  McTaggart  v.  ThiHnpson,  14  Pa. 
St  149. 

gColeman  v.  Robertson,  17  Ala.  84. 

*Boughton  V.  Knight,  I.  R.  8,  F.  L.  D.  64 ;  Chandler  v. 
Bennett,  31  La.  Ann.  68. 

IfConverse  v.  Converse,  81  Vt.  168 ;  Thompson  v.  Kyner,  66 
Pa.  St.  868;   Brinkman  t.  Rueggesick,  71  Mo.  668. 
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Page  thinks,  suggests  the  true  view,  which  he  states  to 
be,  "that  testamentary  capacity  'and  contractual  capac- 
ity are  so  5i£f  erent  in  their  nature  that  it  is  impossible  to 
use  one  as  a  test  for  measuring  the  otb^,  or  to  say  that 
the  existence  of  one  either  proves  or  disproves  the  other's 
existence  conclusively."$ 

Sec.  945.  SAME  SUBJECT  —  GENERAL 
RULE  OF  TESTAMENTARY  CAPACITY.— 
The  general  rule  or  test  of  mental  capacity  is  as  follows: 
If  the  testator  is  able,  without  prompting,  to  summon 
before  his  mind,  on  the  same  occasion,  and  hold  there  for 
a  reasonable  time  the  nature  of  the  business  about  which 
he  is  engaged,  the  persons  viho  might  naturally  be  the 
objects  of  his  bounty  and  his  relatitms  to  them,  the  kind 
and  extMit  of  the  property  to  be  disposed  of,  and  the 
scope  and  effect  of  the  disposition  which  he  is  about  to 
make,  he  will  be  considered  to  h»ve  sufficioit  mental  ca- 
pacity to  make  a  valid  will.* 

JPflge  on  WUls,  Sec.  96;  Tumer*B  Appeal,  78  Conn.  808; 
Brown  t.  Mitchell,  88  Tex.  560.  It  is  to  be  observed  that  where 
the  State  statute  defines  testamentary  capacity  by  declaring  it 
to  be  the  ability  to  make  a  valid  deed  or  contract,  such  statute 
puts  an  end  to  judicial  construction  of  testamentary  capacity. 
ConneUy  v.  Beal,  T7  Md.  116. 

*"A  man  of  sound  mind  and  disposing  memory  is  one  who 
has  a  full  and  intelligent  knowledge  of  the  act  he  is  engaged 
in,  a  full  knowledge  of  the  property  he  poaaesses,  an  intelli- 
gent perception  and  understanding  of  the  dbposition  he  de- 
sires to  make  of  it,  and  of  the  persons  and  objects  he  desires 
shall  be  the  recipients  of  his  bounty.  It  is  not  necessary  that 
he  should  collect  these  in  one  review.  If  he  understands  in 
detail  what  he  is  about  and  chooses  with  understanding  and 
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"Greater  capacity  than  this  the  law  does  not  demand; 
less  than  this  is  insufficient;  and  in  each  case  it  is  a 
question  of  fact  or  of  mixed  law  and  fact  whether  the 
testator  possesses  the  requisite  capacity.  WhUe  not 
necessary,  it  is  perfectly  proper  to  qualify  such  a  rule  by 
adding  that  an  insane  delusi(»i  directly  affecting  the  will 
may  destroy  testamentary  capacity."! 

It  is  not  necessary  that  the  testator  should  know  the 
number  and  the  condititw  of  his  relatives,  or  that  he 
^ould  be  able  to  give  an  intelligrait  reason  for  giving  or 
withholding  from  any  of  them;  nor  that  he  should  re- 
member the  names  of  absent  relatives ;  nor  that  he  should 
call  to  mind  every  item  of  his  property,  and  its  value; 
nor  that  he  ^ouM  know  the  precise  legal  effect  of  the 
provisions  which  he  makes  in  the  will.* 

Under  this  general  rule  it  has  been  held  tiiat  a  man 
may  be  capable  of  making  a  will,  and  yet  be  incapable 
of  makkig  a  contract  or  deed.    The  reason  being,  that 

teas«n  between  one  diBpontioD  and  another,  it  is  sufficient  for 
making  a  will."  Wilson  v.  Mitchell,  101  Pa.  St.  495 ;  Hoopes* 
Eat.,  174  Pa.  St.  S7S;  RoQes  t.  Kling,  150  Ind.  159;  Cash  t. 
Lust,  142  Mo.  630;  Chaffey  t.  Ledwith,  56  N.  J.  Eq.  388; 
Entwirtle  T.  Meikle,  180  HI.  9;  Peninsular  Trust  Co.  v.  Barker, 
116  Mich.  888. 

fpage  on  Wills,  Sec.  97,  citing  Coleman  v.  Robertson,  17 
Ala.  84;  Bumey  v.  Torrey,  100  Ala.  157;  Tobin  v.  Jenkins, 
29  Ark.  151,  and  other  cases. 

•Couch  T.  Gentry,  118  Mo.  ie48;  Yoe  v.  McCord,  74  EI.  88; 
Bumey  v.  Torrey,  100  Ala.  167;  O'Brien  v.  Spalding,  108 
Ga.  90;  Smith  v.  Smith,  48  N.  J.  Eq.  566;  Hall  v.  Perry,  87 
Me.  569;  ThompsoD  v.  Kyner,  66  Fa.  St.  868;  Delafield  v. 
Parrish,  85  N.  Y.  9;  Reicbenback  t.  Rudach,  1S7  Pa.  St.  564. 
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it  takes  more  mind,  more  capacity,  to  bargain  with  some- 
one else  than  simply  to  give  away  property.  It  has  also 
been  held  that  less  capacity  will  suffice  for  making  a  will 
than  for  the  transaction  of  ordinary  business,  and  that  a 
person  who  has  tiie  capacity  to  transact  ordinary  busi- 
ness has  sufficient  capacity  to  make  a  wiU.  (Farmer  v. 
Farmer,  129  Mo.  580;  Orcbardson  t.  Cofield,  171  IlL 
U.) 

Sec.  946.  SAME  SUBJECT— KINDS  OF 
MENTAI.  INCAPACITY,  GENERAL  STATE- 
MENT.— Mere  physical  weakness,  deformity,  or  disor- 
der, is  not  alone  enou^  to  incapacitate.  A  man  may 
make  a  valid  will  thoujj^  he  is  blind,  or  deaf,  or  dimib, 
or  exceedingly  weak  and  feeble  in  body,  or  of  great  age, 
or  very  near  his  death,t  Thou^  all  of  the  facts  are  of 
importance,  and  to  be  considered  where  the  question  of 
"undue  influence"  is  involved.*  But  none  of  the  above 
facts  are  sufficient  to  invalidate  a  will  if  the  testator  has 
sufficimt  mental  capacify  as  stated  in  tiie  general  rule 
given  in  the  previous  section  (Sec.  945),  that  is,  if  he 
understands  the  nature  and  extent  of  his  property,  his 
relation  to,  and  the  proper  objects  of  his  bounty,  and 
the  nature  of  the  act  which  he  is  about  to  perform.t 

tGoods  of  Beale,  3  S.  &  T.  480;  Potts  v.  House,  6  Ga. 
8S4;  Wilson  t.  Mitchell,  101  Fs.  St  490;  Ayres  v.  Ajres.  48 
N.  J.  Eq.  S6S  i  Bain  ▼.  Cline,  24  Oreg.  178.  The  rule  aA  Com- 
mon Lav  was  that  persons  born  deaf  and  dumb,  or  bUnd,  were 
considered  "non  compotes"  and  without  capacity  to  make  a 
win.    2  Bl.  Com.  497;  Yong  v.  Sant.  1  Dyer  660. 

*Fage  OD  Wills,  Sec.  117;  see  also  Sec.  961. 

tBevelot  v.  Lestrade,  168  EL  626;  Hathom  v.  King,  8 
Uau.871. 
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So  mere  weakness  of  memory,  Tacillation  of  purpose, 
eccentricities  of  the  person,  as  ranity,  selfishness,  credu- 
lity, filthiness,  belief  in  witchcraft  or  spiritualism,  or 
mere  miserliness,  are  not  enough  to  inralidate  the  will 
of  a  person,  these  peculiarities  and  failings  being  com- 
mon to  all  in  a  greater  or  less  degree,  and  having  of 
themsdves  no  effect  upon  testamentary  capacity.^  But 
it  is  to  be  remembered  that  if  these  eccentricities  are  the 
result  of  insanity,  or  the  symptoms  of  msanity,  the  rule 
will  foe  different 

The  fact  that  tbe  will  is  unjust  and  fooHsh  is  not 
neoessaxdly  evidence  of  unsound  mind  in  its  maker, 
though  these  facts  raise  a  preaumption  against  mental 
capad^. 

It  is  capacity  to  make  the  particular  will  in  question 
that  is  required  of  the  testator,  and  not  capsdty  to  make 
a,  win  generally.  So  that  if  testamentary  capacity,  ac- 
cording to  the  general  rule  already  given,  exists  at  tiie 
time  of  making  &e  will  involved,  it  is  suffident.  There 
are  certain  forms  of  mmtal  unsoundness  which  quite 
generally  are  held  to  incapacitate  a  person  from  making 
«  will,  and  though  it  is  truly  said  that  a  complete  dis- 
cussion of  these  belong  to  the  domain  of  psychology  and 
medicine,  we  will  discuss  them  briefly. 

Sea  947.  SAME  SUBJECT— KINDS  OF  MEN- 
TAL INCAPACITY.  IDIOTS  AND  IMBE- 
CILES.— ^An  idiot  is  «  person  who  from  buih  has  been 

tBetmeti  ▼.  Hibbert,  88  la.  164;  Aosten  ▼.  Grahoni,  8 
Moore  P.  C.  493;  Farnum  v.  Boyd,  56  N.  J.  Eq.  766;  TaH- 
duui'b  Wfll,  144  Pa.  St  886!  PrenliM  t.  Bates,  88  Midi.  567. 


tvGoogle 


deficient  in  intelligence,  or,  as  stated  by  Blackstone, 
"who  hath  had  no  understanding  from  his  nativity,  and 
tiierefore  is  hy  law  presumed  never  likely  to  attain  any." 
(1  Bl.  Com.  802.)  Technically  the  term  "idiot"  includes 
only  those  who  were  born  deficient,  and  thus  differs  from 
an  "imbecile"  who  has  become  mentally  deficient  by  rea- 
son of  sickness,  or  disease.*  Idiots  have  no  testamentary 
capacity.! 

But  mere  weakness  of  mind,  whether  natural,  or 
caused  by  sickness  or  age,  will  not  incapacitate  a  per- 
son from  making  a  will  if  he  has  that  degree  of  sound- 
ness of  mind  which  has  already  been  described.^ 

Imbeciles,  as  regards  their  mental  condition,  are  con- 
sidered the  same  as  idiots,  and  are  without  testamentary 
capacity.  § 

Sec.  948.  SAME  SUBJECT— KINDS  OF 
MENTAL  INCAPACITY,  LUNATICS.— Under 
this  topic  of  limatics,  or  lunacy,  we  include  all  that  class 
of  persons  whose  minds  once  rational,  have  from  acci- 
dent, disease,  or  otherwise,  become  permanentiy  disor- 


*SpeedliQg  t.  Worth  Countj,  68  la.  16S;  Deladeld  ▼.  Parish, 
St6  N.  Y.  9. 

tHovej  T.  Chase,  62  Me.  S04. 

{Bennett  v.  Bennett,  60  N.  J.  Eq.  4S9 ;  HobaD  v.  Campua, 
62  Mich.  S46. 

§A7Tas  V.  Ayres,  43  N.  J.  Eq.  666 ;  Hudson  t.  Hughan,  66 
Kan.  162;  Smith  v.  Smith,  76  Ga.  477.  "Imbecility  or  idiocy. 
A  condition  in  which  the  organs  have  never  been  sufficiently  well- 
conformed  to  permit  those  affected  to  reason  correctly." — Ab- 
bott's L.  Diet.,  Insanity. 
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dered,  altfaou^  they  may  have  lucid  intervals,  or  periods 
when  their  mental  misoundness  is  scarcely  di3C0Terable.t 

Lm>acy  is  synonymous  with  insanity,  and  refers  to 
that  mental  unsoimdness  which  has  been  acquired,  and 
is  not  congenital.  Thus  a  lunatic  is  defined  by  Black- 
stone  as  a  person  who  hath  had  understandkig,  but  by 
disease,  grief  or  any  other  cause,  has  become  non  compos 
mentis.  That  is,  a  mind  so  unsound  as  to  be  incapable 
of  maoaging  himself  or  his  affairs.^ 

"Insanity  is  the  prolonged  departure,  without  any 
adequate  cause,  from  the  states  of  feeling  and  modes  of 
thinking  usual  to  the  individual  in  health.  The  term 
insanity  is  sometimes  used  with  so  broad  a  meaning  as 
to  include  all  forms  of  unsoundness  of  mind,  ev^i  idiocy. 
A  more  limited  meaning  excludes  idiocy  and  the  forms 
of  imbecility,  even  though  they  may  result  from  insan- 
ity." (Page  on  Wills,  Sec.  108,  citing  Bouvier's  Law 
Diet.     "Insanity;"  Lindsay  v.  Craft,  8  Curt.  678.) 

When  it  appears  that  the  person  is  habitually  insane 
his  disability  is  presumed  to  continue,  and  the  burden  of 
proving  a  lucid  interval  must  be  assumed  by  him  who 
asserts  it.  And  it  must  be  established  by  clear  and 
satisfactory  proof.    While  to  determine  whether  the 

fLunacy  is  the  oommon  legal  designation  of  insanity  or  tKe 
state  of  b^g  non  compoi  mentit." — Brom. 

%A  person  whose  mind  is  thus  habitually  disordered  cannot 
while  the  disorder  continues  make  a  valid  will.  But  a  will  made 
by  such  a  person,  during  a  lucid  interval,  will  be  held  valid. 
In  re  Hoopes*  Estate,  174  Fa.  St  $78 ;  In  re  Fmton's  Will, 
97IA.19S. 
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particular  will  was  executed  during  a  lucid  interval  is  a 
question  of  fact  to  be  determined  from  all  the  evidaice. 

Bouvier  defines  a  lucid  interval  as  "a  period  in  which 
an  insane  person  is  so  far  free  from  his  disease  that  the 
otdinary  legal  consequences  of  insanity  do  not  apply 
to  acts  doae  therein."  (Law  Diet  "Insanity.")  While 
the  older  theory  of  a  lucid  interval  was  that  the  mind 
of  the  person  afflicted  had  been  temporarily  restored  to 
perfect  sanity.* 

The  standard  of  capacity  required  during  the  lucid 
interval  is  that  required  of  persons  habitually  sane. 
That  is,  during  the  lucid  interval,  the  testator  must  be 
of  sufficient  mind  and  memory  to  know  the  nature  and 
extent  of  his  property,  the  proper  objects  of  his  bounfy, 
and  the  nature  of  the  act  be  is  about  to  perform.t 

The  fact  that  the  will  is  just  and  reasonable  or  in 
accordance  with  intentions  expressed  by  the  testatcnr  be- 
fore he  became  insane,  or  that  the  testator  subsequently 
gives  it  intelligent  recognition,  is  evidence  tending  to 
show  a  lucid  interval.  In  determining  whether  lunacy 
exists  care  is  to  be  taken  to  distinguid  physical  weak- 
ness, bodOy  infirmities,  mere  weakness  of  mind,  nervous- 
ness or  reserve,  which  does  not  incapacitate,  from  that 
mental  derangement  of  the  mind  which  does  incapaci- 
tate. 

The  fact  that  the  testator  <»mmits  suicide  soon  after 
the  making  of  his  will  is  not  conclusive  of  lunacy,  though 

'Attorney  Grenera]  v.  Farnther,  8  Brown  Ch.  44] ;  Fa^  on 
Wais,  Sec.  109. 

fDavis'  Will,  91  Hun  809;  Weirs*  WiU,  9  Dana  (Ky.)  484- 
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it  may  tend  to  prove  it  The  test  of  lunacy  is  the  pres- 
ence of  insane  delusions,  which  delusions,  as  distin- 
goisbed  from  those  designated  monomania,  have  become 
the  permanent  and  settled  condition  of  the  mind.t 

An  insane  delusion  is  said  to  be  "a  permanent  and 
most  usual  sjmiptom  of  insanity."  (Mill's  Appeal,  44 
Conn.  484.)  The  elements  characteristic  of  an  in- 
sane delusion  are:  1.  A  mistake  of  facts,  whether  of 
occurrences,  of  conditions,  of  moral  duties  or  the  conse- 
quoices  of  the  natural  laws  and  the  like;*  2,  sudi  mis- 
take of  facts  must  not  be  based  upon  evidence  or  re- 
movable by  evidence.  That  is,  if  the  error  or  mistaken 
ctmclusion  is  based  upon  evidence,  although  inadequate 
or  insufficient,  then  it  is  not  an  insane  delusion,  since  the 
sanest  of  persons  are  liable  to  make  wrong  or  unjust 
coaclusions.t 

t"Aii  insane  delusion  is  the  diseased  condition  of  the  mind 
in  irhidi  persons  believe  things  to  exist  which  exist  only,  or 
in  the  degree  they  are  conceived  of  only,  in  their  own  imagi- 
nations, with  a  persuasion  so  firm  and  fixed  that  neither  evi- 
dence nor  argument  can  convince  them  to  the  contrary." — 
BouTier*B  Law  Diet.,  "Delusion."  Middleditch  v.  WilliamB,  46 
N.  J.  Eq.  7S6;  b.  c.  4  L.  R.  A.  7S8;  Robinson  t.  Adams,  62 
Me.  401.  **A  person  persistently  believing  supposed  facts, 
which  have  no  real  existence,  against  all  evidence  and  probabil- 
ity,  and  conducting  himself  upon  an  assumption  of  their  exist- 
ence, is,  BO  far  as  such  facts  are  concerned,  under  an  insane  de- 
hision." — Haines  v.  Hayden,  95  Mich.  8S2. 

*SherIey  v.  Sheriey,  81  Ky.  240;  Valentine  v.  Proudfoot* 
62  Wis.  216;  JoBl;n  v.  Sedan),  2  Cinn.  L.  B.  (Ohio)  147. 

fPetefish  T.  Becker,  176  lU.  448;  Potter  v.  Jones,  CO 
Orcg.  289. 
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See.  94.9.  SAME  SUBJECT  —  SPECIAL 
FORMS  OF  TEMPORARY  INSANITY,— To  be 
distinguished  from  the  fixed  mental  derangemoit  which 
we  have  designated  lunacy,  are  the  following:  1.  Deli- 
rium; 2.  Drunkenness;  8.  Dementia. 

1.  Delirium.  Wills  made  while  'm  that  mental  state 
known  as  "delirium,"  are  invalid,  but  if  made  during  a 
lucid  interval,  will  be  sustained.  That  is,  delirium  Is 
regarded  as  a  species  of  temporary  insanily  and  subject 
to  the  same  rules.  Except  that  delirium  being  usually 
of  a  temporary  nature,  is  not  presumed  to  continue,  as 
in  the  case  of  lunacy.  So  that  the  will  of  a  person  suf- 
fering from  debrimn  would  not  be  presumed  invalid  and 
it  would  have  to  be  ^own  that  it  was  made  during  an 
insane  interval  to  invalidate.* 

2.  Drunkenness.  The  mere  habit  of  getting  intoxi- 
cated, does  not  incapacitate  one  from  making  a  will, 
unless  as  the  result  of  such  habitual  intoxication,  per- 
manent derangement  of  mind  has  resulted.  Otherwise, 
the  will  of  an  habitual  dru-^kard  nuule  when  sober,  is  held 
valid.t 

•Johnson's  Will,  £7  N.  Y.  Sup.  649;  WiUiami  v.  Willianta, 
90  Ky.  88;  Von  de  Veld  v.  Judj,  143  Mo.  848;  Miller  v. 
OcBtrich,  157  Pa.  St.  «64. 

f  Bannister  t.  Jackson,  46  N.  J.  Eq.  S98 ;  SUngboff  v.  Brun- 
ner,  174  lU.  661;  Peck  v.  Carey,  87  N.  Y.  9;  s.  &  84  Am. 
Dec.  220. 

"As  in  other  cases  tbe  question  to  be  determined  is  solely 
that  of  the  capacity  of  the  testator  at  the  time  of  making  his 
will.  Tbe  fact  that  he  was  habitually  intoxicated  or  under 
the  influence  of  drugs  does  not  render  his  will  invalid,  if  he 
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In  Pierce  t.  Pierce  (88  Mich.  412).  it  is  held  that 
mere  intoxication  at  the  time  will  not  incapacitate  the 
testator,  unless  it  is  sufBctoit  to  deprive  him  of  the  power 
to  realize  the  Datuie  of  his  act. 

The  same  rule  as  to  capacity  and  kicapadty  applies  to 
persons  accustomed  to  the  use  of  drugs,  as  opium,  mor- 
phine and  the  like4 

The  burden  of  proving  incapodty  from  ddirium  or 
drunkenness  not  amounting  to  permanent  deranganent, 
rests  upon  him  who  alleges  it,  as  there  is  no  presumption 
of  continued  incapacity. 

8.  Donentis.  By  dementia,  is  meant  that  condition 
which  results  from  the  mere  weakening  or  decaying  of 
tile  taJmd.  Complete  dem^itia  may  closely  resemble 
idiocy,  though  resulting  from  different  causes.  It  is 
sometimes  spoken  of  as  imbecility.  When  it  is  caused 
by  old  age  it  is  called  "senile  dem^itia."*  It  is  distin- 
guishable from  mania  and  delirium  by  the  fact  that  in 
those  oases  the  mind  acts  quickly,  hurriedly  and  intense* 
ly,  though  erratically,  while  in  this  case  its  action  is  char- 
acterized by  slowness  or  weakness. 

Mere  weakness  of  mind  and  loss  of  memory,  or  mere 
old  age,  does  not  constitute  dementia,  but  to  incapacitate 

had  tlte  requuite  understanding  at  the  time  that  he  made  it.** 
—Page  on  Willa,  Sec.  118,  citing  Wibon's  Estate,  117  Cal. 
2696;  Camp  v.  Shaw,  SSt  HI.  Af^.  HI;  Pierce  t.  Fierce,  88 
Mich.  412,  and  others. 

}BuBb  V.  Lisle,  89  Ej.  898. 

•Schooler  on  Wills,  Sec.  181;  Redf.  94;  Page  on  Wills, 
Sec  102. 
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tbe  mentd  condition  must  be  such  as  to  deprive  the 
testator  of  what  is  understood  as  sound  mind.  The 
question  being,  in  cases  of  this  kind,  wns  the  mmd  and  . 
memory  of  the  testator  sufSciently  soimd  to  enable  him 
to  know  and  understand  the  business  in  which  he  was 
engaged  at  the  time  that  he  executed  the  will?t 

Sec.  950.  SAME  SUBJECT— MONOMANIA 
AND  INSANE  DELUSIONS.— Monomania  is  m- 
sanity  upon  some  particular  subject  or  claas  of  subjects, 
while  in  other  respects  the  mind  retains  seemingly  its 
normal  powers.  This  does  not  mean,  under  the  modem 
theory  of  monomania,  that  the  person  afflicted  has  per- 
fect mmtal  capacity  on  all  other  subjects,  but  simply 
that  as  regards  them  the  affliction  is  not  manifested.* 

The  test  of  monomania  is  the  presence  of  some  insane 
delusion  in  respect  to  a  particular  subject  or  class  of 
subjects.  As  before  stated,  an  insane  delusion,  is  the 
belief  in  that  which  has  no  basis  in  reason  and  can  not  be 
dispelled  by  reason  or  evidence.  (Middleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726.) 

The  existence  of  an  insane  delusion  or  monomania, 
does  not  of  itself  incapacitate  a  testator  from  making  a 

fWaddington  t.  Buzbj,  45  N.  J.  Eq.  178;  Sever  v.  Spang- 
ler,  98  la.  676;  WUson  v.  Mitdiell,  101  Pa.  St.  496;  Taylor  v. 
Pegram,  161  HL  106;  O'Connor  v.  Madison,  98  Mich.  188; 
Riley  v.  Sherwood,  144  Mo.  864.  In  Wikon  v.  Mitchell,  just 
dted,  the  testator  was  over  one  hundred  yean  old  and  his  will 
was  held  valid. 

*Page  on  Wills,  Sec.  108;    Bouvier's  Law  DicL,  "Modo- 
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wilL  It  does  incapacitate  in  those  cases,  and  those  only, 
where  the  delusion  or  monomania  enters  into  the  product 
of  the  particular  will  in  disputed 

It  is  not  enough  to  constitute  an  insane  delusion  that 
will  incapacitete,  that  \he  person  was  laboring  under  a 
mistake  of  fact,  or  was  led  by  false  testimony  to  believe 
that  to  exist  which  in  fact  did  not  exist.  The  delusion 
must  spring  wholly  from  his  diseased  imagination,  and 
must  be  belief  in  that  which  no  reasonable  person  could 
hare  believed.* 

So  mere  eccentricities,  oddness,  prejudice,  error  or 
unjust  aversion  of  particular  persons,  is  not  necessarily 
construed  to  be  such  an  insane  delusion  as  will  avoid  a 
testament.  But  where  the  prejudice  or  aversion  has  no 
foundation  in  mistaken  facts,  but  is  solely  the  result  of  a 
diseased  imagination,  it  will  invalidate  a  will  evidently 
made  because  of  it.t 

tWilliiuns  V.  Williams,  38  S.  W.  Rep.  789 ;  Henningway's 
Estate,  195  Pa.  St  291-  In  this  case  the  testator  had  the 
insane  delusion  that  the  beneficiary  under  the  will  was  Quirt, 
and  this  was  held  to  avoid  the  will.  See  also  Orchardson  v. 
Cofield,  171  ni.  14;  Rivard  v.  Rivard,  109  Mich.  98,  12  L. 
R.  A.  161. 

*Smith  T.  Smith,  18  N.  J.  £q.  666 ;  Clapp  v.  Fullerton,  84 
N.  T.  190;  Baines  v.  Hajden,  95  Mich.  SS2. 

tBaker  v.  Lewis,  4  Rawle  (Pa.)  S69;  Fetefish  v.  Becker, 
176  m.  448.  In  this  last  case  the  testator  without  reason  or 
cause  for  distrusting  his  wife,  doubted  the  paternity  of  his 
■on,  and  because  of  this  doubt  disinherited  him;  it  was  hdd 
that  this  unreasonable  doubt  amounted  to  an  insane  delusion 
wYach  destroyed  that  "sound  and  disposing  mind  and  memory** 
required  to  make  a  will. 
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Sec  951.  IV.  DISABILITIES  BY  REASON 
OF  MISTAKE,  FRAUD,  AND  UNDUE  IN- 
FLUENCE. Fraud  closely  resembles  undue  influence 
in  most  cases  and  is  scaroely  distinguishable  from  it.§ 
Fraud  vitiates  a  will,  hence  where  one  instrummt  is 
frauduloitly  procured  to  be  signed  vbea  the  testator  in- 
tended another,  or  the  testator  is  deceived  as  to  the  con- 
tents  of  the  will  he  signed,  or  if  a  legacy  is  given  to  a 
person  who  has  fraudulently  assumed  a  character  not  his 
true  one,  or  if  the  particular  will  was  the  result  of  any 
other  fraudulent  imposition  practiced  upon  the  testator 
the  fraud  will  vitiate  it.* 

The  fraud  just  mentioned  that  vitiates  a  will  is  called 
fraud  in  the  execution,  or  the  procurmg  the  execution 
of  a  will  by  wilfully  false  statements  of  fact  made  with 
intent  to  deceive  and  actually  causing  deception,  and  is 
to  be  distinguished  from  what  is  styled  fraud  in  the  in- 
ducement which  consists  of  wilfully  false  statements  of 
fact  intended  to  induce,  and  that  perhaps  do  induce,  &e 
particular  wUl  in  question,  but  which  the  testator  exe* 
cutes  with  a  clear  knowledge  of  its  character  and  con- 
tents.t  This  sort  of  fraud  is  held  not  to  mvalidate  a  will 
unless  construed  to  amoimt  to  undue  influence.^    The 

§Fage  OD  Wills,  Sec.  122;  Lyon  t.  Daiia,  111  Mich.  S40; 
Coghill  T.  Kenned;,  119  Ala.  641. 

*HUdretb  v.  Marshall,  SI  VS.  J.  Eq.  241 ;  L70D  v.  Dada, 
111  Mich.  840;  Waite  v.  FriEbie,  45  Minn.  861;  Jones  v. 
Simpson,  171  Mase.  474;  s.  c  50  if.  £.  Rep.  940. 

fPage  on  Wills,  Sec.  124. 

JOrth  T.  Orth,  146  Ind.  184;  s.  c.  44  N.  E.  Rep.  17;  Moore 
T.  Heineke,  119  Ala.  627 ;  a.  c  24  So.  Rep.  874. 
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reason  being  the  extreme  difficulty  of  ascertaining  in 
each  case  the  effect  of  such  deceit  in  influencing  the  mind 
of  the  testator,  and  the  further  fact  that  since  the  stotutes 
do  not  provide  for  setting  aside  a  will  because  of  fraud, 
the  doing  so  would  be  considered  legislati<m  rather  than 
construction. 

Mistake  or  Error.  The  question  of  mistake  as  ap- 
plied to  the  subject  of  wills,  is  also  usually  mixed  up 
with  the  questions  of  fraud  and  undue  influence,  uid  the 
same  evidence  may  support  and  toid  to  prove  one  or  all 
of  them.  Mistake,  like  fraud,  is  divided  into  mistake 
in  the  execution,  and  mistake  in  the  inducement  of  the 
wiU. 

By  mistake  in  the  execution  is  meant  tbat  the  testator 
through  mistake,  whether  due  to  fraud,  or  incapacity,  or 
both,  has  executed  a  will  difiFerent  from  the  one  he  in- 
tended or  desired  to  make.  Such  a  mistake  invalidates 
the  will.* 

Mistake  in  the  inducement  means  that  althou^  the 
testator  is  mistaken  as  to  governing  facts,  as  that  a  son 
for  whom  he  neglects  to  provide  is  erroneously  believed 
to  be  dead,  yet  he  executes  with  full  knowledge  of  its 
teims  the  very  will  in  question.  This  mistake  in  induce- 
ment does  not  invalidate  or  defeat  the  will.t    The  rea- 

*Hildreth  v.  Marshall,  51  N.  J.  Eq.  241 ;  Baker  v.  Baker, 
102  Wis.  286;  a.  c.  N.  W.  Rep.  459.  In  the  first  case,  just 
cited,  a  will  was  held  invalid  because  at  the  time  of  signing  it 
the  testator  thought  that  it  was  instructions  for  his  funeral. 

tfieeves,  Cases  on  Wills,  18  and  19;  Ruffino's  Estate,  116 
Cat.  804;  Stewart  v.  Jordan,  50  N.  J.  Eq.  733;  Wenning  t. 
Teeple.  144  Ind.  189. 
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sons  being  that  as  the  statute  providing  who  may  make 
a  will  does  not  state  that  a  mistake  of  fact  shall  invali- 
date the  will,  it  would  be  legi^tion  for  the  court  to  do 
80.  The  other  reason  given  is  that  it  is  an  impossible 
undertaking  for  the  court  to  say  in  what  manner  the  will 
was  affected  by  the  mistake  and  to  determme  just  what 
the  testator  would  have  done  if  the  mistake  of  fact  had 
not  existed.!  That  this  reasoning  is  specious,  and  only 
states  difficulties  for  the  purpose  of  hanging  a  delusion 
thereto  is  obvious.  For  example,  the  testator  by  mis- 
take believes  his  son  and  heir  dead  and  therefore  wills  his 
property  to  otiiera.  The  son  is  not  dead.  Now  what 
prevents  a  court  from  doing  justice  in  this  case?  That 
the  rule  of  law  in  this  regard  is  wrong  is  manifest  by 
the  fact  that  in  a  number  of  States  statutes  have  been 
«ud:ed  doing  away  with  it,  by  providing  that  any  mis- 
take  of  fact  on  the  part  of  a  testator  as  to  the  existence 
or  conduct  of  an  heir  avoids  a  will  so  far  as  it  affects  such 
heir.* 

A  will  may  be  refused  prdbate  when  it  appears  that 
the  testator  did  not  intend  it  as  such,  or  understand  that 
it  was  a  will.  But  his  mistake  as  to  its  legal  effect  can 
not  be  shown  to  defeat  it.  (27  W.  Va.  796 ;  s.  c.  55  Am. 
Rep.  846.) 

JPage  on  Wills,  Sec  ISO;  Martin  v.  Thayer,  87  W.  Va. 
88;  White's  WiU,  121  N.  Y.  406. 

*  Jones  T.  Grogan,  98  Ga.  558;  Mallery  v.  Young,  98  Ga. 
728;  Smith  t.  Ohnstead,  88  Cal.  582;  Forbes  v.  Darling,  94 
Mich.  621;  Thomas  t.  Black,  113  Mo.  66;  Hill  v.  Hill,  7 
Wash.  409 ;  Ramsdill  v.  WentworOi,  101  Mass.  125 ;  Smith  v. 
Sheehan,  67  N.  H.  S44;  Trotter  v.  Trotter,  31  Ark.  145. 
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It  can  not  be  ^ovn  hj  parol  evidence,  either  to  supply 
tlie  omissitms  or  to  defeat  the  will,  that  legucies  intended 
by  Uie  testator  were  omitted  by  the  mistake  of  the  drafts- 
man.     (8  Conn.  254;  s.  c.  20  Am.  Dec.  100.) 

Courts  of  Equity  may  correct  mistakes  in  wills  as  to 
their  effect  where  the  mistake  is  apparent  on  Uie  face  of 
the  win  or  can  be  made  out  by  due  construction  of  its 
terms,  and  the  will  itself  mdicates  the  true  intention. 
(Dulaney  t.  Middleton.  72  Md.  61;  82  Me.  840,  s.  c.  52 
Am.  Dec.  654;  Roe  t.  Vingut,  117  N.  Y.  204;  86  la. 
674,  s.  c.  4  Am.  Rep.  665.) 

Sec  952.  UNDUE  INFLUENCE.— By  "undue 
influence"  is  meant  tiiat  influ^ice  whidi  compels  the  tes- 
tator to  do  that  which  is  against  his  will  from  fear,  the 
desire  of  peace,  or  from  solicitations,  over-persuasion,  or 
coo^on,  which  he  is  unable  to  resist* 

Undue  influence  may  be  exercised  either  tfarou^ 
threats  or  fraud  or  persuasion,  but  to  avoid  the  will  it 
must  destroy  the  free  agency  of  the  testator  at  the  time 
and  in  the  very  act  of  making  the  wilLt 

*JoIuuton  T.  Annetrong,  97  Ala.  731.  Jn  this  case  undae 
influeDce  is  defined  as  "such  as  in  some  measure  destroys  the 
free  agency  of  testator  and  prevents  the  exerdse  of  that  dis- 
cretion whidi  the  law  requires  that  a  party  should  possess." 
In  Coghill  V.  Kennedy,  119  Ala,  641,  undue  influence  is  said 
to  exist  where  "any  improper  or  wrongful  constraint,  machina- 
tion or  urgency  of  persuasion  whereby  the  will  of  a  person  is 
orerpowered  and  he  is  induced  to  do  or  forbear  an  act  which 
he  would  not  have  done  or  forborne  had  he  been  left  to  act 
freely." 

tBoDwagoi  ▼.  RoHwagen,  69  N.  Y.  604.     The  facts  in  this 
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"The  theory  imderiying  the  doctrine  of  undue  influ- 
ence is  that  the  testator  is  induced  by  the  various  means 
employed  ....  to  execute  an  instrument  which, 
thou^  in  outward  form  and  appearance  his,  is,  in  real- 

oase  were  that,  "la  1871,  R.,  an  uneducated  man  of  great 
iKalth,  a  confirmed  invalid,  having  nearly  lost  the  power  of 
speech,  and  having  three  sons  and  a  daughter  b;  a  first  wife, 
whoi  sixty  years  of  age,  married  plaintiff,  his  housekeeper. 
His  infirmities  increased  and  during  187%,  according  to  testi* 
mony,  he  could  not  utter  an  intelligent  word  or  sound.  In 
the  spring  of  1873  his  old  business  agent  was  discharged,  and 
a  brother  of  his  last  wife,  of  scarcely  any  business  capacity, 
was  put  in  charge  of  all  his  property.  A  large  and  expensive 
dwelling  house  was  purchased,  and  a  will  was  drawn  by  an 
attorney  employed  by  plaintiff's  brother,  she  giving  in  presence 
of  R.,  all  the  instructions  in  reference  to  it,  claiming  to  under- 
stand the  sounds  uttered  by  him,  but  none  of  which  were  in- 
telligible to  the  attorney  or  physician  present.  At  the  execu- 
tion of  the  will  no  word  or  intelligible  sound  was  uttered  by 
R.  By  this  will,  the  new  house  and  furniture  were  given  to 
the  wife  in  addition  to  her  share  as  widow.  The  real  estate 
was  not  to  be  divided  until  the  youngest  grandchild  hving  at 
the  death  of  the  plaintiff,  should  arrive  at  the  age  of  twenty- 
one,  and  in  the  meantime  the  property  was  in  wntrol  of  plain- 
tiff's brother,  who  was  appointed  executor.  In  September,  1873, 
a  codicil  was  drawn  and  executed,  in  a  similar  manner  to  the 
will,  in  which  plaintiff  was  devised  four  other  houses  and  lots, 
and  provision  was  made  for  a  child  to  be  bom  of  her. 

R.*B  children  by  his  former  wife  were  not  present  at  the 
execution  of  the  wiU  or  codicil,  nor  knew  of  them.  R.  died 
about  a  month  after  the  execution  of  the  codicil.  Under  these 
facts  it  was  Held  in  the  surrogate,  supreme,  and  court  of  ap- 
peals, that  probate  of  the  will  should  be  properly  refused;  that 
the  proof  failed  to  show  Uiat  the  testator  understood  and  as- 
sented to  the  provisions  of  the  instruments,  and  that  the  evi- 
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ity,  not  his  will,  but  the  will,  wish  and  desire  of  some 
other  person.  Such  instnunent,  therefore,  though 
signed  by  the  testator,  is  not  executed  by  him  animo 
tettandL  This  important  and  inherent  element  is  lack- 
ing."* 

Mere  solicitations,  however  importunate,  do  not  of 
themselves  constitute  undue  influence.  Neither  does 
honest  persuasion,  appeals  to  affection  or  gratitude,  or 
to  the  ties  of  kmdred,  or  for  pity  for  future  destitution; 
neither  do  fair  and  flattering  speeches  when  not  accom- 
panied by  fraud.  To  be  sufficient  the  influence  used 
must  amount  to  coercion  or  fraud,  and  must  have  over- 
come the  free  agency,  or  free  will,  of  tite  testator .f 

deuce  justified  a  finding  of  undue  influence.  The  court  of  ap- 
peals saying — "It  is  impoBsible  to  define  vith  precision  what 
the  extent  of  power  of  one  mind  over  another  must  be — ^to  be 
vadue — and  it  must  be  decided  by  sound  principles  and  good 
sense  in  each  case.  But  the  influence  over  a  testator  which  the 
law  regards  as  undue  and  illegal,  must  be  such  as  to  destroy 
his  free  agency,  it  vitiates  the  act  which  is  the  result  of  it. 
.  The  undue  influence  is  not  often  a  subject  of  direct 
proof.  It  can  be  shown  hy  all  the  facts  and  circumstances 
surrounding  the  testator,  the  nature  of  the  wiD,  his  family  re- 
lations, the  condition  of  his  health  and  mind,  his  dependency 
upon  and  subjection  to  the  control  of  the  person  supposed  to 
have  wielded  the  influences,  the  opportunity  and  disposition  of 
the  person  to  wield  it,  and  the  acts  and  declarations  of  such  per- 
son." Dean  v.  Negley,  41  Pa.  St.  812;  Monroe  v.  Buday,  17 
O.  St.  802 ;  s.  c.  98  Am.  Dec.  620. 

*Fage  on  Wills,  Sec.  126,  citing  Krankel  v.  Kranlcel,  60  S. 
W.  Bep.  (Ky.)  868. 

fAmauIt  T.  Arnault,  52  N.  J.  Eq.  801 ;  Haydock  v.  Hay- 
dock,  84  K.  J.  Eq.  570;   Wilcoxon  v.  Wilcoxon,  166  DL  464; 
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Sec.  958.  SAME  SUBJECT  —  PRESUMP- 
TIONS.— The  amount  of  influence  required  to  consti- 
tute undue  influence,  cannot  be  stated,  it  varies  with  tiie 
dmracter  of  eadi  case,  regard  being  had  for  the  age, 
moital  capacity  and  strength  of  character  of  the  testator. 
It  is  enough  if,  in  the  case  in  question,  it  overcame  the 
testator's  free  agency.  (Rollwagen  v.  RoUwagen,  63 
N.Y.fl04.) 

The  relations  of  the  parties  are  material.  Thus  the 
law  recognizes  opportunities  for  undue  influence  in  such 
fiducituy  relations  as  those  of  Guardiui  and  Ward,  At- 
torney and  Client,  Physicdan  and  Patient,  Religious  Ad- 
viser and  layman;  and  a  will  made  for  the  boiefit  of  the 
Guardian,  Attorney,  Physician,  or  Religious  Adviser  is 
viewed  with  suspicion.  And  if  it  appears,  that  the  bene- 
ficiary made  efforts  to  procure  the  will  it  will  be  pre- 
sumed to  be  the  result  of  such  influoice,  and  this  pre- 
sumption of  fact  must  be  rebutted  by  such  beneficiary.* 

The  fact  that  the  beneficiary  drew  the  will  is  often  a 
suspicious  circumstanoe  and  ki  connection  witli  other 
facts  may  raise  a  presumption  of  undue  influence.  (In 
re  Smith,  95  N.  Y.  517:  HI  N.  Y.  288.) 

Bequests  to  persons  in  places  or  relations  not  fidudary 

Bulger  T.  Row,  98  Ala.  267;  Inn  Langford,  108  Cal.  608; 
Thompson  v.  Ish,  99  Mo.  160;  Pennsjl's  EsL,  107  Fa.  St  465. 
•Richmond's  Appeal,  59  Conn.  226;  b.  c  21  Am.  St.  Rep. 
85;  Cogbill  t.  Kennedy,  119  Ala.  641;  Bancroft  t.  Otis,  91 
Ala.  279;  s.  c.  24  Am.  St.  Rep.  904;  Roopes's  Estate,  174 
Pa.  St.  878 ;  72  Cal.  566 ;  1  Am.  St  Rep.  84 ;  Bennett  v.  Ben- 
nett, 60  N.  J.  Eq.  439. 
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as  Pttrent  and  Ch3d,  Husband  and  Wife,  M'aster  and 
Servant,  do  not  of  themselves  raise  a  presumption  of 
undue  influence,  even  though  the  beneficiary  took  active 
steps  to  procure  the  wHl.  But  if  opportunities  for  mi~ 
due  kifluence  existed,  and  the  provisions  of  the  will  are 
unufttural,  sudi  a  presumption  may  arise.  (Rollwagen 
v.  Rollwagen,  68  N.  Y.  504;  Haydock  v.  Haydock,  84 
N.  J,  Eq.  570.) 

The  mere  existence  of  unlawful  relations,  between  the 
testator  and  the  beneficiary,  do  not  raise  a  presumption 
of  undue  influence,  but  when  coupled  with  other  circum- 
stances, favorable  to  tbe  exercise  of  suc^  influence,  will 
laise  a  presumption  of  it.t 

Sec.  954.  SAME  SUB JECT  —  BURDEN  OF 
PROOF. — The  burden  of  proving  undue  mfluence 
rests,  usually,  upon  him  who  alleges  it.  But  where  the 
parties  stand  in  fiduciary  relations,  or  the  draughtsman 
is  the  beneficiary,  and  it  appears  that  such  beneficiary 
was  active  in  procuring  the  will,  the  burden  of  proving 
that  it  was  the  voluntary  act  of  a  competent  testator, 
rests  upon  the  beneficiary.* 

It  is  also  held  to  be  '*a  strong  circumstance  tending  to 
show  the  absence  of  any  undue  influence  when  the  proof 
fails  to  connect  the  beneficiary  tn  the  will  in  any  way 

fPonhett  v.  Ponhett,  82  K7.  98;  s.  c.  S6  Am.  Rep.  880; 
Monroe  v.  Barclay,  17  0.  S.  802 ;  Wainright  v.  Wainright,  89 
Pa.  St.  220. 

'Bancroft  t.  Otis,  91  Ala.  279;  b.  c.  24  Am.  St.  Rep.  904, 
Prenties  t.  Bates,  9S  Mid).  2S4;  s.  c.  17  L.  R.  A.  494;  Al- 
lison's Est,  104  la.  180 ;  Roberts  v.  Welsh,  46  Vt.  164. 
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with  the  making  of  the  will,  either  by  agency,  procure- 
ment, suggestion,  solicitation  or  knowledge  of  its  execu- 
tion." (Harp  V.  Parr,  168  lU.  459.)  So  where  a  tes- 
tator willed  his  property  to  the  daughter  of  the  person 
alleged  to  have  wielded  the  undue  influence,  and  con- 
trary to  the  wishes  and  expectations  of  such  party,  the 
court  held  that  no  undue  influence  had  existed,  since  the 
influence  did  not  cau^  the  making  of  the  particular  will 
in  question.t 

Sec.  963.  SAME  SUBJECT  —  EVIDENCE— 
While  undue  influence  is  usually  divided  into  actual  or 
direct,  and  presumptive  or  constructive  imdue  influence, 
yet  the  evidence  usually  relied  upon  to  prove  undue  in- 
fluence is  generally  circumstantial  in  its  character.  And 
a  wide  range  is  allowed  to  set  before  the  jury  all  the  dr- 
cumstances  attending  the  case.* 

The  declarations  of  the  testator  made  within  a  reason- 
able time  before  the  execution  of  his  will,  are  admissible 
for  the  purpose  of  showing  his  ment^  condition  and  his 
exposure  to  undue  influence.  Thus  his  declarations  at 
the  time  of  the  execution  of  the  will  stating  how  he 
meant  to  dispose  of  his  property  are  admissible.  (Harp 
T.  Parr,  168  HI.  46.) 

But  his  declarations  made  after  the  will  has  been  exe- 
cuted are  not  usually  admissible,  unless  they  are  near 

f  Hampton  v.  Westcott,  49  N.  J.  Eq.  622 ;  Harp  v.  Parr,  168 
lU.  459 ;   In  re  Will's  Est.,  7  Minn.  885. 

•Storer's  Will,  28  Minn.  91.  The  question  of  undue  influ- 
ence is  particularly  one  for  the  jury  to  determine.  Caves  t. 
Agnew,  186  Fa.  St.  814. 
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oiough  in  point  of  time  to  form  part  of  the  re»  gestae; 
or  unless  they  tend  to  show  a  continuance  of  the  condi- 
tions existing  when  the  will  was  made.f 

Such  declarations,  unless  a  part  of  the  res  gestae  "have 
no  weight  imless  introduced  in  connection  with  evidence 
tending  to  prove  undue  influence,  mental  incompetency 
or  fraud  at  the  time  of  the  testamentary  act"  (In  re 
Langford,  108  Cal.  608.) 

The  testator's  declarations  may  also  be  ahown  by  the 
beneficiary  to  rebut  the  idea  of  undue  influence,  by  show- 
ing tiiat  the  will  was  in  accordance  with  previously  ex- 
pressed purposes.  (Eaenders  v.  Montague,  180  HI. 
800.) 

The  admissions  of  a  sole  legatee,  showing  undue  in- 
fluence by  him,  are  admissible  against  faim,  but  they  are 
not  admissible,  where  he  is  not  a  party  to  the  suit,  or 
where  other  parties  to  the  suit  were  jointly  interested 
with  him.  And  such  declarations  being  admitted  upon 
the  theory  that  they  are  against  interest,  must  have  been 
made  after  the  execution  of  the  will.* 

Sec.  956.  SAME  SUBJECT— EFFECT  OP 
UNDUE  INFLUENCE.— "In  determining  a  case  in- 
volving imdue  influence,  the  question  is  not  what  effect 
the  influence  actually  exerted  would  have  bad  upon  an 

fPage  on  Wills,  Sec  4S8;  FsrsoDB  y.  Parsons,  66  la-  754; 
n  la.  110;  122  Fa.  St.  2S9;  Moore  t.  Gubblna,  64  HI. 
App.  16S. 

•Smith  T.  Henline,  174  HI.  184;  Potter's  Will,  161  N.  Y. 
84;  Livingstone's  App.>  63  Conn.  68;  ThompstHi  v.  Tbomp- 
son,  13  0.  St.  366. 
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ordinarily  strong  and  intelligent  person,  but  what  effect 
the  influence  actually  exerted  had  upon  the  person  on 
whom  it  was  exerted,  taking  into  consideration  the  time 
and  place  and  all  the  surrounding  circumstances."t 

Where  the  whole  will  is  affected  by  undue  influence 
or  fraud,  it  will  fail  as  a  whole.  But  if  the  fraud  or 
undue  influence  affects  only  a  part  of  the  will,  sudi  part 
will  fail  and  the  rest  of  the  will  may  stand.} 

fPoge  on  Wills,  Sec.  126,  citing  Henry  t.  HoU.  106  Ala.  84; 
Mooney  v.  Olsen,  22  Kan.  69,  and  others. 

itiRivard  t.  Rivard,  109  Mich.  98;  Enoz  v.  Knox,  90  Ala. 
495;  Allen  v.  McPherson,  1  H.  L.  Ctu.  191 ;  Randolph  t. 
Lampkin,  90  Sy.  561 ;  s.  c.  10  L.  R.  A.  S7;  Morri*  ▼.  Stokes* 
21  Ga.  552. 
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CHAPTER  V. 

WHO  HAT  TAKE  BY  WILL. 

Sec  957-  THE  GENERAL  RULE.— Aa  a  gen- 
eral rule,  any  person  may  take  property  by  will,  includ- 
ing married  women,  infants  and  insane  persons,  so  long 
as  the  gift  in  itself  is  not  injurious. 

Sec.  858.  EXCEPTIONS  TO  THE  GENERAL 
RULE. — Some  exceptions  to  this  general  rule  which 
were  made  at  conmion  law,  and  which  prevail  to  some  ex- 
toit  under  modem  statutes,  are  now  to  be  mentioned. 
These  exceptions  include: 

Aliens.  At  common  law  aliens  could  take  a  perfect 
title  to  persmal  property  imder  a  testament,  and  sudi 
property  was  only  liable  to  be  confiscated  by  the  state 
in  case  of  the  party  becoming  an  alien  enemy.*  And 
at  commtm  law  an  alien  could  take  a  valid  title  to  real 
property  under  a  will,  but  his  title  was  subject  to  be 
defeated  at  any  time  by  the  government,  or  state  in 
which  he  lived,  taking  possession  of  the  same.  In  many 
of  the  states,  statutes  have  done  away  with  the  common 
law  disabilities  imposed  upon  aliens,  and  where  this  has 
been  done  they  are  as  free  to  take  and  hold  property  as 
citizens  are.     In  a  few  states  as  Iowa,  Illinois  and  New 

'Harney  v.  Donohue,  97  Mo.  141 ;  Craig  t.  Leslie  8  Wheat 
(U.  S.)  56d;  Page  on  Wills,  Sec.  ISO. 
67 
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York,  aliens  are  either  forbidden  to  acquire  real  estate 
or  are  limited  in  the  amount  they  may  hold.* 

Sec  939.  SAME  SUBJECT  —  CORPORA- 
TIONS.— Under  the  early  English  law  a  corporation 
might  take  real  or  personal  property  by  will,  but  later 
under  the  Statute  of  Mortmain,  and  until  the  Statute  of 
Wills  of  I.  Vict,  corporations  could  not  take  real  prop- 
erty by  derise.  This  Statute  of  Mortmain  has  never 
prevailed  in  this  country  except  in  Pennsylvania  and 
South  Carolina  for  a  while,  so  that  unless  restrained  by 
express  provisions  of  the  statutes,  a  corporation  may 
take  by  will  such  real  or  personal  property  as  it  is  au- 
thorized to  hold  in  its  diarter.t 

In  the  case  of  devises  to  foreign  corporations,  the 
power  to  take  is  usually  governed  by  the  law  of  the  state 
where  the  land  lies,  thou^^  it  is  held  that  if  in  its  home 

*Opel  V.  Shoup,  100  la.  407:  Forenes  v.  Serertson,  lOX 
la.  822;  Jele  t.  Lemberger,  168  111.  888;  Scbultw  v.  Schultze, 
144  DL  290,  s.  c.  19  L.  R.  A.  90;  McGillis  t.  McGillis,  164 
N.  Y.  532. 

fMcGraw'fi  Est.,  Ill  N.  Y.  66;  American  Bible  Soc.  v. 
Marshall,  16  O.  S.  637.  In  South  Carolina  a  statute  similar 
to  the  Statute  of  Mortmain  was  in  effect  until  1872.  Am. 
Bible  Soc.  v.  Noble,  11  Rich.  Eq.  (S.  Car.)  166.  In  Maryland 
bj  a  constitutional  provision  a  religious  corporation  camiot  take 
by  devise  unless  the  Legislature  sanctions  it.  (Church  t. 
Smith,  66  Md.  363.)  In  a  few  States,  the  statutes  provide 
that  a  corporation  cannot  hold  real  estate  in  excess  of  a  named 
sum,  and  under  this  rule  a  devise  to  such  a  corporation  in  ex- 
cess of  the  specified  amount  will  be  invalid  as  to  the  excess. 
(Starkweather  v.  Amer.  Bible  Society,  72  HI.  50;  Wood  v. 
Hammond,  16  R.  I.  98.) 
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state,  the  corporation  cannot  take  by  devise,  it  cannot 
take  in  another  state,  though  the  laws  of  that  state  per- 
mit corporations  organized,  there,  to  take.* 

Unincorporated  companies  may,  by  name,  take  per- 
sonal property  by  will,  but  not  real  estate.  But  if  the 
company  becomes  incorporated  before  the  title  is  to  vest, 
it  may  then  take  devises.  So  gifts  to  charities,  or  to  cor- 
porations to  be  thereafter  organized  are  good.  (Roy- 
er's  Est.,  12S  Cal.  614.) 

Public  corporations  as  municipalities,  the  state,  and 
tiie  like  may  be  beneficiaries  under  a  will.t  It  is  a  ques- 
tion decided  both  ways  whetiier  or  not  the  United  States 
may  take  property  by  devise.^ 

Sec  960.  SAME  SUBJECT— SUBSCRIBING 
WITNESSES.— By  statute  in  many  states  gifts  to 
subscribing  witnesses  are  void,  unless  there  are  the  re- 
quired number  of  other  witnesses  to  the  will,  to  whom  no 
^t  has  been  made.§ 

So  it  is  held,  on  grounds  of  public  policy,  tliat  one  who 
murders  the  testator  for  the  purpose  of  securing  the 
boiefit  of  his  will,  cannot  be  permitted  to  take  under  it 

*Stai^weather  t.  Amer.  BiUe  Soc,  7S  IlL  50 ;  eoittra,  Aver. 
Kble  Soc.  T.  Marshall,  15  O.  S.  S87;  Thompson  v.  Swoope, 
24  Pa.  St.  474. 

tBeurhaua  v.  City  of  Watertown,  94  Wi«.  617;  Qnincy  v, 
Attornej-GcDeral,  160  Maw.  4S1;  Carder  \.  Fayette  Coanty, 
16  0.  S.  858. 

tDickinson  t.  U.  S.,  125  Maw.  811,  holding  that  it  can 
take  and  Fox's  Will,  58  K.  Y.  6S0;  b.  c.  U.  S.  t.  Fox,  04 
U.  S.  815,  holding  that  it  oanaot. 

§Lord  T.  Lord,  68  N.  H.  7 ;  Fowler  t.  Stagner,  65  Tex.  89S. 
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And  fl  devise  to  any  unlawful  society,  will  not  be  allowed 
to  take  eflfect.* 

Sec.  961.  SAME  SUBJECT— ILLEGITIMATE 
CHILDREN. — At  common  law  the  rule  prevailed  that 
while  a  parent  or  reputed  parent  to  an  illegitimate  child 
could  provide  for  it  by  will,  others  than  the  parents  could 
not  provide  by  will  for  future  bom  illegitimate  children, 
and  devises  by  such  persons  were  held  void,  Hie  reason 
being  that  such  provisions  mi^t  encourage  iUegiti- 
macy.t 

By  the  modem  rule  ^e  more  humane  policy  of  the 
civil  law  is  followed  rather  than  the  austere  one  of  the 
common  law,  in  that  illegitimate  children,  whether  bom 
or  to  be  bom,  may  be  provided  for  by  will  both  by  their 
reputed  parents  and  others,  and  such  bequests  will  be 
valid  if  the  beneficiary  is  properly  described.  A  suffi- 
cient description  is  made  when  they  are  mentioned  as  the 
illegitimate  children  of  a  named  mother.! 

•116  N.  Y.  606;  1«  Amer.  St.  Rep.  819;  68  Pa.  St.  468. 

f/n  re  Bolton,  81  Ch.  Div.  642 ;  Ocdeston  v.  Fulklore,  L. 
R.  9  Ch.  147. 

JPage  on  Wffla,  Sec  166;  Schoors  Will,  100  Wis.  660; 
Hajden  v.  Barrett,  17S  Mass.  472;  Hughea  v.  Knowlton,  87 
Conn.  429. 
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CHAPTER  VI. 

FOBMAUTIES  B£QtrmED  IN  MAKING  WtHA. 

Sea  962.  GENERAL  DISCUSSION.— The  sub- 
ject of  the  formalities  required  in  making  and  revoking 
wills,  is  regulated  by  statutes  in  the  various  states,  but 
with  some  slight  difference  in  terms  the  rules  and  regu- 
lations are  substantially  tmif  orrm  that,  except  in  the  cases 
of  holograplnc  and  nuncupative  wills,  the  will  must  be 
in  writing,  signed,  acknowledged,  and  in  some  states 
sealed  by  the  testator,  and  its  execution  must  be  attested 
by  two  or  more  competent  witnesses.* 

Sec.  968.  A  WILL  MUST  BE  IN  WRITING.— 
By  statutes  in  the  various  states  governing  the  subject 
of  wills,  all  wills  both  of  real  and  personal  property  must 

'The  History  of  Fonnalities  in  Wills.  By  the  early  English 
Ecclesiastical  law  testaments  might  be  made  orally^  but  later 
such  wills  were  enforceable  only  when  made  under  certain 
drcnmstancea,  and  otherwise  had  to  be  in  writing.  Signing 
by  the  testator  and  witnesses  were  not  necessary  in  England 
unto  the  first  half  of  the  19th  Century  (1.  Vict.,  c.  26,  Sec.  9.) 
By  the  Statute  of  Wills  (S2  Henry  VIII),  it  was  required  that 
a  will  in  order  to  pass  land  should  be  in  writing,  but  no  other 
fonnalities  were  then  required.  The  Statute  of  Frauds  (89 
Car.  H,  c.  8,  Sec.  5)  provided  that  devises  of  land  "shall  be 
in  writing  and  signed  by  the  party  so  derising  the  same,  or  by 
■ome  other  person  in  his  presence,  and  by  his  express  direction, 
and  shall  be  attested  and  subscribed  in  the  presence  of  the  said 
devisor  by  three  or  four  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  no  effect."  This  statute  did  not  affect 
testaments. 
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be  in  wrRing.  The  only  eceeption  to  this  is  that  of  nun- 
cupative wills. 

Under  the  early  English  law,  wills  of  personal  prop- 
erty were  valid  although  not  in  writing,  but  by  later 
English  statutes,  and  by  similar  statutes  in  the  various 
American  States,  wills  of  both  real  and  personal  prop- 
erty  are  required  to  be  in  writing,  except  nuncupative 
wills. 

Sec.  968a.  SAME  SUBJECT,  EXCEPT  NUN- 
CUPATIVE WILLS.— A  nuncupative  will,  as  we 
have  seen  (Chapter  I)  is  an  oral  will,  declared  by  tes- 
tator before  witnesses  as  his  disposition  of  his  property, 
and  afterwards  reduced  to  writing.  As  a  rule,  personal 
property  alone,  and  that  only  to  a  limited  amount,  can 
be  disposed  of  by  a  nuncupative  will.* 

In  a  few  states  real  property  may  be  disposed  of  by  a 
nuncupative  will.f 

As  a  rule,  only  certain  favored  persons  are  allowed  to 
make  nuncupative  wills,  and  these  are  usually  confined 
to  two  classes : 

*"A  verbal  will  made  in  the  last  sidcDesB  shall  be  valid  in 
respect  to  personal  estate,  if  reduced  to  writing  and  subecribed 
bj  two  competent  disinterested  witnesses,  within  ten  da^g  after 
the  speaking  of  the  testamentar;  words;  and  if  it  be  proved, 
by  said  witnesses,  that  the  testator  was  of  sound  mind  and 
memory,  and  not  under  an;  restraint,  and  called  upon  some 
person  competent,  at  the  time  the  testamentary  words  were 
spoken,  to  bear  testimony  of  said  disposition  as  his  will."  (Rev. 
Stat.  O.,  Sec.  6991-)  It  must  also  be  probated  within  six 
months  after  the  death  of  the  testator  in  Ohio. 

t64  N.  Car.  fiS ;  67  Tex.  640.  This  was  formerly  the  rule 
in  Ohio,  Ashworth  v.  Carleton,  IS  O.  S.  S81. 
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1.  Persons  in  tiieir  kst  sickness,  or  persons  overtaken 
by  sudden  illness,  and  who  have  not  time  to  make  a  writ- 
ten will,  and  would  otherwise  die  intestate. 

2.  Soldiers  in  actual  service  and  mariners  at  sea. 
And  the  tendency  of  modem  statutes  is  to  confine  the 
privilege  to  the  second  class  alone.* 

No  particular  form  of  words  is  necessary  to  constitute 
a  nuncupative  wilL  But  it  must  appear  tiiat  the  tes- 
tator intended  what  he  said  to  amount  to  a  testamentary 
Imposition,  and  that  he  desired  the  persons  present,  or 
some  of  them,  to  bear  witness  that  his  spoken  words  are 
hiswilLt 

By  an  £nglish  statute  governing  nuncupative  wills* 
at  least  three  witnesses  are  required.  But  in  the  United 
States  two  are  sufficient.  The  English  statute  also  re- 
quired that  the  will  should  be  reduced  to  writing  within 
a  limited  number  of  days  after  the  words  were  spoken, 
and  many  of  the  United  States  have  similar  provisions, 
the  time  being  fixed  at  from  six  to  twelve  days.t 

•By  "l»«t  BitineM"  or  "Ulnesa"  is  meant  the  illness  of  which 
the  teitator  dies  without  recorer;.  Martinez  t.  Martinez,  19 
Tex.  Ch.  App.  661 ;  Donald  v.  Unger,  76  Miss.  9»i.  "Ac- 
toal  service"  is  held  to  begin  when  an  army  has  reached  the 
eoustrj  of  the  enemy,  or  has  begun  an  active  campaign.  Gould 
T.  Safford,  80  Vt.  iS8 ;   Pierce  t.  Pierce,  46  Ind.  86- 

tYamald*B  Will,  4  Rawle  (Fa.)  46;  Harington  t.  Stees, 
Stm.  SO;  Biddell  v.  Biddell,  86  Md.  630 ;  Sampscm  t.  Brown- 
ing, S2  6a.  itgS. 

{There  must  be  the  required  number  of  witnesses  to  a  nun- 
capative  will  or  it  is  invalid.  (Vrooman  v.  Powers,  47  0.  S. 
191;  Wiley's  Est.,  187  Pa.  St  8S.)  If  not  reduced  to  writr 
JBg  within  the  period  fixed  by  the  statute  the  nuncupative  will 
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Very  strict  proof  is  required,  not  only  to  testator's 
capacity,  but  of  his  testamentary  intent,  and  that  the 
writing  produced,  shows  clearly  what  his  intent  was. 
As  a  rule,  a  nuncupative  will  must  be  made  by  words,  or 
signs  only,  and  a  written  declaration,  or  a  paper  de- 
signed though  ineffectually,  to  operate  as  a  written  will, 
will  not  take  effect  as  a  nuncupative  will.  But  in  a  few 
cases,  imperfect  written  wills  have  been  ^ven  effect  as 
nuncupative  wills,  where  the  incompletion  by  the  pre- 
scribed formalities  was  due  to  the  "act  of  God."* 

The  revocation  or  alteration  of  a  duly  executed  writ- 
ten will  cannot  be  effected  by  a  nuncupative  will.  In 
the  case  of  nuncupative  wills  made  by  persons  belonging 
to  the  first  class  a  nimcupative  will  will  be  of  no  effect, 
if  testator  recovers  and  ordinarily  it  will  not  be  given 
effect  if  he  had  reasonable  opportunity  afterwards  to 
make  a  written  wiU.f 

Sec.  964.  WHAT  IS  A  SUFFICIENT  WRIT- 
ING?— The  statutes  requiring  the  will  to  be  in  writing 
are  satisfied  by  writing  filled  in  upon  a  written  or  print- 
ed blank,  or  by  being  printed  or  engraved  entirely,  or 


fails.  (Taylor's  App.,  47  Fa.  St.  dl;  George  v.  Greer,  03 
Miss.  495- )  The  exact  words  need  not  be  written  down;  their 
Bubctance  is  sufficient.     (BoUes  v.  Harris,  34  0.  3.  38.) 

•Ellington  v.  Dillard,  4!!  Ga.  861 ;  Male's  Will,  49  N.  J. 
Eq.  «66;  Thomas  t.  Wall,  8  Phill.  88;  Guthrie  t.  Owen,  10 
Yerger  (Tenn.)  889. 

fScaife  T.  EminonB,  84  Ga.  619,  s.  c.  Am.  St.  880  -  Prince 
V.  Hazelton,  20  Johns.  602,  s.  c.  11  Am.  Dec.  807;  Bellamy 
T.  Peeler,  96  Ga.  467. 
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by  being  prepared  by  tile  typewriter  or  other  similar 
process.* 

The  will  may  be  written  or  signed  with  a  lead  pencil.t 
Writing  upon  a  slate,  however,  has  been  held  to  be  too 
easily  altered  to  constitute  a  valid  will,  though  this  is 
doubtfuI.t 

A  will  may  be  written  on  paper  or  any  suitable  sub- 
stance; upon  (me  sheet  or  several  sheets  if  attached  to- 
gether, or  thou^  not  attached,  if  connected  hy  the  evi- 
dent sense  of  coherence  of  the  writing.  § 

Where  diflferent  sheets  are  found  attached  together^ 
it  will  be  presumed  that  they  were  so  attached  at  the 
time  of  the  execution  of  the  will  (Barnewall  v.  Murrell, 
108  Ala.  866).  It  is  not  necessary  that  each  sheet  be 
signed,  where  there  is  more  than  one  sheet,  although  this 
is  sometimes  done.     ( Cook  v.  Lambert,  8  Sw.  &  Tr.  46.) 

The  will  may  be  written  in  any  language  understood 
by  the  testator,  and  it  also  may  be  written  in  a  language 
not  understood  by  him  if  he  knows,  or  is  made  acquaint- 
ed with  the  contents  of  the  will,  so  as  to  be  able  to  sign 
it  animo  tegtandi.  (Dickinson  v.  Dickinson,  61  Pa.  St. 
401;  Miltenberger  v.  Miltenberger,  78  Mo.  27;  8  Mo. 
App.  806.) 

•Page  on  Wills,  Sec.  159;  Henshav  t.  Foster,  9  Pick.  SIS; 
Temple  v.  Meade,  4  Vt.  6S6. 

tKnox's  Est.,  181  Pa.  St.  820;   Harris  v.  Pue,  89  Md.  885. 

Pn  re  Cliff's  Trusts,  «  Ch.  Dit.  829. 

§Bamewall  t.  Murrell,  108  Ala.  366;  Harp  t.  Parr,  168 
ni.4fi9;  Bondv.  SeawelI,3Burr.  1778;  WikofTs  App.,  16  Pa. 
St  281. 
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Sec.  965.  SAME  SUBJECT— THE  FORM  OF 
THE  WRITTEN  INSTRUMENT.— No  particular 
language  or  form  is  necessary  to  constitute  a  writing  a 
will  provided  the  intention  of  the  testator  is  manifest  to 
thereby  dispose  of  his  property  at  his  death,  and  that  the 
instrument  be  executed  with  the  statutory  formalities. 
Tliia  intention  of  the  testator  whidi  must  be  present  in 
order  that  a  writing  may  be  construed  to  be  a  wiU  is 
called  the  animus  testandi,  or  intention  of  making  a  tes- 
tamentary disposition. 

Concerning  the  presence  of  this  testamentary  inten- 
tion, Professor  Page  in  his  work  says:  "It  does  not 
necessarily  mean  that  the  word  'will'  or  'testament*  must 
be  used  in  the  transaction.  A  man  may  make  his  wiU 
ammo  testandi,  though  he  is  so  ignorant  of  law  that  he 
thinks  it  is  called  a  deed  or  contract,  or  thou^  he  does 
not  know  what  to  call  it.  The  test  is  not  what  he  thinks 
is  the  legal  name  of  the  instrumoit  whidi  he  is  executing, 
but  what  the  law  calls  it,  in  view  of  its  nature,  and  of  the 
real  intentitm  of  the  maker  as  deduced  from  the  instru- 
ment and  from  all  the  facts  and  circumstances."* 

Thus  if  intended  to  be  testamentary  in  its  character, 
a  written  instrument  will  operate  as  a  will,  though  it  is 
in  the  form  of  a  deed,  a  letter,  a  contract,  an  order,  or  an 
assignment.!   Likewise  where  the  antmut  tettandi  is  not 

*Wi]]s,  Sec.  44,  citing  Knight  v.  Tripp,  49  Pac.  Rep.  888; 
Stumpenhausen's  Est,  108  la.  5S6 ;  Smith  t.  Holdeo,  68  Kan. 
635,  and  others. 

tSharp  V.  Hall,  86  Ala.  110;  11  Am.  St.  Rep.  28;  Wuest- 
hoff  V.  The  Germania  life  Ins.  Co.,  107  K.  Y.  680 ;  Robins<m  v. 
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to  be  found  in  the  written  instrument  it  will  be  held  not 
to  be  a  will  though  the  word  "will"  is  used  in  the  writing, 
«s  where  the  testator  bestows  real  property  upon  his 
heirs  in  his  life  time  in  consideration  of  a  contract  for 
support,  such  an  arrangement  though  called  a  will  and 
executed  as  a  will  is  not  a  will  in  Jaw.* 

"The  rule  is  that  no  set  form  of  expression  is  required. 
All  that  is  necessary  to  make  mi  instrument  testamen- 
tary is  that  it  should  show,  when  read  in  connection  with 
surrounding  facts  and  circumstances,  the  testamentary 
intention."  (Page  on  Wills,  Sec.  58.)  So  an  instru- 
ment may  be  partly  a  will  and  partly  a  deed,  or  some 
other  instrument.  And  in  fact  a  valid  will  may  be  dis- 
guised in  the  form  of  any  instrument,  but  where  statu- 
tory formalities  are  required,  these  must  be  satisfied  or 

Brewster,  140  LI.  649 ;  Mosser  v.  Moaser,  82  Ala.  fiSl ;  Leaver 
y.  Gauss,  6S  !&■  S14 ;  these  cases  bold  that  a  writing  in  fonn 
of  a  deed  may  yet  be  held  a  will  where  such  waa  the  evident 
intention  of  the  testator,  and  the  title  was  not  to  vest  un^ 
after  the  death  of  the  testator,  tn  Cowley  v.  Enapp,  42  N.  J. 
L.  297,  a  letter  was  held  to  be  a  will.  Coop  v.  Coop,  in  note 
to  Thorald  v.  Thorald,  I.  Ecc.  Rep.  15;  Swann  v.  Housman, 
90  Va.  816;  Longer^  Est.,  108  la.  d4,  are  examples  of  writ- 
ings in  form  of  contracts  that  were  held  to  be  wills.  Come* 
T.  Comer,  120  111.  420;  Grand  Fountain  of  U.  C,  etc.,  v. 
Wilson,  96  Va.  694 ;  Remingtos  v.  Bank,  76  Mo.  646,  are  ex- 
amples of  orders  to  take  effect  after  death  of  the  writer,  being 
beld  valid  as  wills.  .An  endorsement  on  a  promissory  note  in 
these  words,  "If  I  am  not  living  at  the  time  this  note  is  paid  I 
order  the  contents  to  be  paid  to  A,**  was  held  a  valid  testament^ 
Hunt  V.  Hunt,  4  N.  H.  4S4. 

•Ward  V.  Ward,  2  Ky.  L.  R.  986,  48  S.  W.  411 ;  Swann  v. 
Housman,  90  Va.  810, 
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ibe  writing  cannot  operate  as  a  will,  whether  testamoen- 
tary  or  not  in  its  character. 

Whether  the  instrument  in  question  constitutes  a  will 
or  not,  must  be  determined,  by  the  character  of  its  con- 
tmts,  rather  than  from  its  title,  or  any  formal  words 
which  it  may  contain;  so  a  competent  testator  may  dis- 
pose of  his  property,  appoint  -an  executor  or  a  guardian 
by  words  in  the  form  of  a  request  or  a  recommendation. 
But  it  must  be  clear  from  the  use  of  such  words  that  he 
intends  them  to  govern  the  disposition  of  his  property, 
and  not  merely  to  be  used  as  words  of  advice,  or  explana- 
tion or  guides  in  the  disposition  of  his  property.  The 
rule  being  that  the  words  must  be  actually  dispositive 
and  not  merely  precatory.* 

The  intention  of  the  maker  is  the  controlling  inquiry, 
and  that  intenti<m  is  to  be  gathered  primarily,  from  the 
language  of  the  instrument  itself.  But  evidence  of  the 
surrounding  circumstances  is  admissible  to  aid  in  deter- 
mining the  maker's  intention  in  doubtful  cases-t 

If  the  instrument  is  designed  to  take  e£Fect  at  once  and 
before  the  maker's  death,  it  cannot  be  deemed  a  wiU.t 

In  discussing  what  instruments  will  be  construed  to 

•In  re  Gaston's  Est.,  188  Pa.  St.  874 ;  FerguBon-DaTie  v.  Fer- 
guson-Davie,  L.  R.  16  F.  &  D.  109;  Mitchell  v.  Mitchell,  14S 
Ind.  lis ;  Aldrich  T.  Aldricb,  172  Mass.  101 ;  Whelen's  Est.,  175 
Pa.  St.  23. 

tSbarp  T.  Hall,  86  Ala.  110,  11  Am.  St.  Rep.  28;  Reeves 
Cases  on  Wills,  No.  21 ;  Cavle/s  Est.,  186  Pa.  St.  628. 

JPresident,  etc.,  of  Bowdoin  College  v.  Merritt,  75  Fed.  Rep. 
480;  Millican  v.  MiUicaD,  24  Tex.  426;  Cates  v.  Gates,  185  Ind. 
272;  Jdmsoii  v.  Johnson,  lOS  Tenn.  82;  University  v.  Barrett. 
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be  wills  it  is  held  that  the  subject  matter  of  v«lid  testa- 
moitary  dispositions  includes  not  only  the  property  of 
the  testator,  but  also  ^e  appointment  of  an  executor  to 
take  diarge  of  the  estate  of  deceased,  and  likewise  the 
naming  of  a  guardian  for  the  minor  children  of  dece- 
dent.* Unless  the  written  instrument  aims  to  effect  one 
or  more  of  these  purposes,  the  disposing  of  property,  the 
appointmoit  of  an  executor  or  the  naming  of  a  guar- 
dian it  cannot  be  held  a  will.t 

Sec.  966.  SAME  SUBJECT— CONTINGENT 
WILLS. — Whether  an  instrummt  shall  operate  as  a 
win,  or  not,  may  be  made  to  depend  upon  a  contin- 
gency or  condition.  When  this  is  the  case  it  is  called 
a  conting«it  will.t    One  of  the  most  common  forms  of 


tS  la.  60 ;  Oweo  v.  Smith,  91  Ga.  664, 18  S.  E.  Rep.  5S7 ;  Dief- 
cndorf  T.  Diefendorf,  ISS  N.  Y.  100. 

'Remington  t.  Bank,  76  Md.  S46;  In  re  John's  Will,  SO  Ore. 
494;  StringfeUow  v.  Someirille,  96  Va.  701,  40  L.  R.  A.  6«3. 

tCoffman  v.  Coffman,  86  Va.  469  i  in  this  caae  an  instrument 
was  denied  probate  because  it  simply  dJBinherited  a  son  of  the 
maker,  and  did  nothing  further  either  as  to  disposition  or  prop- 
erty or  the  appointment  of  an  executor  or  a  guardian.  So  the 
mere  recognition  of  certain  persons,  as  his  dau^ters,  by  the 
maker  of  an  instrument,  is  not  a  will.  So  the  appointment  of  an 
attorney  to  assist  the  executor  is  not  a  testamentary  act.  (Oj^er's 
Est.,  101  Cal.  881.) 

1**A  win  is  said  to  be  contingent  when  the  testator  has  in  sudi 
will  named  some  future  event  as  a  condition  precedent  to  his 
wOl's  taking  effect,  or  upon  whose  happening  the  will  never  can 
take  effect.  This  contingency,  furthermore,  is  one  which  relates 
to  the  whole  will."  (Page  on  Wills,  Sec  60;  Damon  v.  Damon, 
8  Allen  192.) 


tvGoogle 


TO  WILLS. 

contingent  wills  are  those  made  by  persons  about  to  do 
some  unusual  act;  as  to  go  upon  a  journey  or  the  like, 
and  designed  to  take  efifect  only  in  case  of  death  while 
absent  on  sudi  journey.  The  difficulty  in  these  cases 
is  to  determine  whether  the  contingency  named,  is  a 
condition,  or  only  the  occasion  which  prompts  the  mak- 
ing of  the  wilL  If  H  is  a  condition,  the  instrument  will 
not  take  effect  unless  the  contingency  happens.  If  it  be 
but  the  occasion,  the  will  becomes  valid  and  operative  as 
a  testamoitary  disposition  though  the  conting^icy  never 
happens.* 

Courts  incline  against  construing  the  contingency  as 
a  condition,  wherever  it  is  possible  to  hold  that  the  named 
event  is  the  mere  occasion  for  making  the  will.  The 
contingoicy  must  be  one  appearing  on  the  face  of  the 
instrument  and  can  never  be  supplied  by  parol  proof. 

•Morrow's  App.,  116  Pa.  St.  440;  Magee  v.  McNeil,  41  Miaa. 
17;  Goods  of  Porter,  L.  R.  2  F.  &  D.  88.  In  the  Pennsylvania 
case  just  cited,  the  testator  used  this  language,  "I  am  going  to 
town  with  my  drill  and  am  not  feeling  good,  and  in  case  I 
should  not  get  back  I  make  the  following  disposition,"  and  it 
was  held  to  be  a  condition  and  not  fulfilled,  though  he  became  ill 
on  the  journey  and  was  brought  home  and  soon  died.  In  Fremcdi 
T.  French,  14  W.  Va.  458,  the  language  used  was,  "If  I  get 
drowned  this  morning,  March  7,  1878,  I  bequeath,"  etc.,  and  it 
was  held  to  be  the  occasion  for  making  the  will  and  not  a  condi- 
tion which  would  invalidate  it,  the  event  not  having  happened. 
In  Ex  parte  Lindsay,  ft  firadf.  (N.  )  204,  the  language  used 
was,  "Should  anything  happen  to  me  before  I  reach  St.  Louis," 
and  it  was  held  to  be  the  occasion  for  making  the  will  and  not 
a  condititHL  See  also  the  English  case  of  Goods  of  Martin,  L.  R. 
1  P.  &  D.  MO. 
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So  a  contingMicy  is  usually  held  conditional,  only  where 
a  specific  event  is  named,  and  the  contingency  is  con- 
fined, either  to  a  time  certain,  or  to  a  particular  event.* 

Where  the  contingraicy  affects  only  a  part  of  the  will, 
and  never  happens,  that  part  of  the  will  to  which  the 
contingency  applies  will  he  invalid,  but  the  rest  of  the 
will  may  stand.  Thus  in  Damon  v.  Damon,  S  Allen 
192,  the  first  bequest  began,  "If  by  casualty  or  other- 
wise, I  should  lose  my  life  during  this  voyage,  I  give," 
etc,  it  was  held  that  this  condition  applied  only  to  such 
bequest  and  the  remainder  of  the  will  was  absolute. 
The  courts  preferring  to  hold  such  wills  as  contingent 
in  part  rather  than  as  a  whole. 

The  testator  may  also  execute  a  will  which  shall  take 
effect  in  the  alternative,  with  reference  to  a  specified 
event     (74  Pa.  St.  «».) 

Sec.  967.  SAME  SUBJECT— INCORPORA- 
TION  OF  DOCUMENTS.— Papers  and  documents 
may  be  made  part  of  a  will  so  as  to  infiuence  its  mean- 
ing by  being  referred  to  in  the  will  itself,  although  not 
entirely  copied  therein.  For  ttiis  to  be  done  eflFectually, 
the  paper  referred  to  must  be  in  existence  at  the  time 
of  the  making  of  the  will,  and  not  thereafter  to  be  drawn ; 
and  such  paper  must  be  referred  to  in  the  will  in  such  a 
way  tiiat  it  may  be  identified  by  inspection,  or  by  the  aid 
ot  parol  evidence  of  the  identity  and  genuineness  of  the 

•Likefield  T.  Likefield,  62  Ky.  689,  S6  Am.  R«p.  908;  Robnett 
T.  Aihlock,  49  Mo,  171.  Where  the  language  was,  "If  I  die 
before  I  return  from  Ireland,"  it  was  held  a  contingent  will. 
(Panonfl  v.  Lanoe,  1  Ves.  Sr.  189;  Amb.  Rep.  6fi7.) 
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document,  and  it  must  furtlier  appeu  to  be  the  testator's 
intention  to  incorporate  such  instrument  In  his  will  as  a 
part  thereof.*  If  the  paper  is  not  in  existence  at  the 
time  of  making  the  will,  no  reference  to  it  in  the  will 
itself  can  operate  to  incorporate  it  as  part  of  the  wilLt 

Another  requisite  to  the  valid  incorporation  of  such  a 
docum^it  in  a  will  is  that  the  document  itself  must 
correspond  to  the  one  desCTibed  and  intended  to  be  in- 
corporated in  the  testator's  will.  The  absence  of  any 
cme  of  these  requirements  will  be  a  bar  to  tiie  paper  in 
question  becoming  a  part  of  the  will.t 

The  effect  of  a  valid  incorporation  of  a  paper  in  a 
will  by  referring  to  it  as  above  described,  is  to  make 
such  paper  a  part  of  tiie  will  as  though  it  were  fully  set 
forth  in  the  will.§ 

Sec.  968.  SAME  SUBJECT— WHAT  IS  A 
SUFFICIENT  REFERENCE  ?-^ust  what  will 
constitute  a  sufficient  reference  to  a  paper  in  order  to 
incorporate  it  as  part  of  a  will  is  not  tUways  clear.  It 
is  held  that  a  referraice  to,  or  description  of,  the  docu- 
ment in  the  will  Is  sufficient  though  it  needs  extrinsic 
evid^ice  to  identify  such  document  as  the  one  referred 

•SciUaber's  Est.,  74  Cal.  144;  Smith  v.  Smith,  54  N.  J.  £q. 
— ;  Ford  v.  Ford,  70  Wis.  19;  Mortgage  Co.  v.  Moore,  160 
Ind.  466 ;  Young's  Est.,  12S  Cal.  SS7 ;  Zimmerman  t.  Hafer,  81 
Md.  847. 

tDeniUB  T.  Holsapple,  148  Ind.  297;  Chase  t.  Stockett,  ^i 
Md.  296. 

JBakert  App.,  107  Pa.  St  318;  Brown  v.  Clark,  77  N.  Y. 
S69. 

gFickle  V.  Snepp,  97  Ind.  289;  Page  on  Wills,  Sec.  167. 
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to.  Thus  where  the  reference  was  to  a  deed  by  the  lan- 
guage— "The  deed  which  I  send  you  a  copy  of,"  this  was 
held  sufiBcienti  the  copy  being  enclosed  in  the  same  let- 
ter with  the  wilL*  So  a  reference  to  a  deed  is  sufficient 
to  incorporate  it  as  part  of  a  will  if  the  names  of  the 
parties  and  the  date  of  tbe  deed  are  given,  likewise  a 
reference  to  a  note  is  sufficient  if  the  amount  wid  the 
names  of  the  parties  arc  given.f 

No  reference  in  a  will  can  incorporate  verbal  instruc- 
tions which  have  been  given  to  some  one  by  the  testator, 
since  the  statute  requires  the  will  to  be  in  writmg.t 
Where  a  document  is  referred  to  by  the  testator  for  the 
mere  piu'pose  of  identifying  the  beneficiary  under  the 
will,  the  rules  of  incorporation  do  not  apply,  and  such 
document  can  be  used  for  the  purpose,  though  not  in 
existence  at  the  time  of  making  tbe  will,  and  not  specifi- 
cally described.§ 

Sec.  969.  SIGNING  BY  THE  TESTATOR.— 
The  Statutes  of  Wills  quite  xmiversally  require  that  tbe 
will  shall  be  signed  by  the  testator.**    The  usual  and 


•StereU'B  Eet,  67  Cal.  588 ;  Newton  y.  Society,  ISO  Mass. 
91 ;  Allen  v.  Boomer,  82  Wis.  364<. 

tFickle  T.  Siiq>p,  97  lod.  289;  Tesler  v.  SimpsoD,  68  Ind. 
88;  Bizzey  v.  FUgfat,  L.  R.  3  Ch.  Div.  269. 

tOIiJFe  T.  Wells,  180  Mass.  221 ;  Sims  v.  Sims,  94  Va.  680. 

§Page  on  Wflls,  Sec.  169 ;  Dennis  v.  Holsapple,  148  Ind.  297, 
46  L.  R.  A.  168;  Piffaid's  Est.,  Ill  N.  Y.  410,  2  L.  R.  A.  198. 

**ReniiagtoD  v.  Bank,  76  Md.  546.  In  Showers  v.  Showers, 
jB7  Pa.  St.  486,  under  an  early  statute  where  testator  was  pre- 
vented by  sudden  illnesB  from  signing  or  requesting  another  to 
fign  his  will,  it  was  held  valid. 
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mott  oertain  method  is  for  the  testator  to  sign  his  mme 
in  full  with  hia  own  hand,  hut  this  is  not  indispensable, 
and  the  testator  may  sign,  whefe  he  does  so  anirno  teB- 
tandi,  by  making  his  mark;  by  writing  his  initials;  by 
writing  his  first  or  Christian  name  only;  by  using  a 
stamp,  or  by  touching  the  pen  which  is  guided  by  an- 
other person.*  Testator  may  also  use  an  assumed  name, 
if  not  done  with  intent  to  deceiTe.t  And  his  signature 
may  of  course  be  written  with  ink  or  with  a  pencil.J 

All  of  the  cases  just  mentioned  axe  held  to  be  a  sign- 
ing by  the  testator,  but  he  may  also  sign  by  authorizing 
some  <»ie  else  to  write  his  name  for  him  in  the  manner 
prescribed  by  the  statute.  Where  die  language  of  the 
statute  is  that  the  will  must  be  signed  "by  testator,"  un- 
less the  statute  also  provides  for  conditions  in  which  the 
testator  may  authorize  another  to  sign  bis  name  this  oan- 

•In  re  Guilfoyle's  Will,  96  Cal.  698;  Tbompton  v.  Tbompam, 
49  Neb.  157;  Jenkins'  Will,  4^is.  610;  Plate's  Est,  148  Pa. 
St  66,  85  L.  R.  A.  lOS ;  Ro^%  Wilmn,  142  Ind.  !e4 ;  in  these 
OMe«  the  signature  of  testator  wa«  by  mark.  Goods  of  Emerson, 
9  L.  R.  L-.  448,  ujAolds  a  signature  bj  tiu  stamped  initials  of 
tbe  testator;  Knox's  App.,  181  Pa.  St.  SSO,  holds  valid  a  sig- 
nature of  testator  where  his  Christian  name  alone  was  signed. 
In  Wilson  v.  Beddard,  IS  Sim.  28;  Sheehan  t.  Keame;,  S6  L. 
R.  A.  102,  a  signature  by  testator  whose  hand  is  being  guided 
by  another  was  held  to  be  a  valid  signing  by  the  testator.  But 
in  Dunlop  v.  Dunlop,  10  Watts  168,  it  was  held  where  the  maik 
was  made  by  a  person  guiding  the  hand  of  testator  who  was  un- 
conscious, i^at  this  was  not  a  valid  signing  by  testator. 

tWord  V.  Whipps,  28  S.  W.  Rep.  161. 

{Knox's  Est.,  181  Pa.  St  220. 
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not  be  done.*  Tlie  Statutes  givmg  tbe  power  to  dele- 
gate this  authority  must  be  ccoisulted  and  followed  in 
each  case.  As  a  rule,  they  are  imiform  in  requiring,  (a) 
that  the  signing  by  the  authorized  person  must  be  done 
in  the  presence  of  the  testator,  (b)  Uiat  such  person 
must  be  expressly  requested  by  the  testator  to  sign  for 
him-t 

By  the  presoiee  of  the  testator  is  meant  the  con- 
scious presKice  as  well  as  physical  presence,  and  the  term 
includes  tbe  same  requisites  as  when  used  in  reference  to 
subscribing  witnesses.  By  express  direction  of  testator 
is  meant  either  that  the  testator  in  so  many  words  di- 
rects the  party  to  sign  his  name  to  the  instnunent,  or 
by  «cquiescaice  and  assent  to  another's  suggestion,  or 
by  sifpis,  motions,  gestures  and  conduct  he  directs  the 
party  to  sign  for  him  so  as  to  satisfy  the  requirement, 
"by  the  express  direction  of  testator,  "t 


*Page  on  Willi,  Sec.  174,  cituig  In  re  McEIwaine,  18  N.  J. 
£q.  409.  Tbe  Ohio  Statute  upon  this  subject  ia:  "Every  last 
wTSL-»fld  tobunait  (exospt  nuncupative  wills  hereinafter  pro- 
vided for)  shall  be  in  miting,  and  may  be  handirritten  or  type- 
writtai,  and  waeki  will  thall  be  signed  at  the  end  thereof  by  tbe 
party  matim  the  saawi  or  by  sone  other  person  in  his  presence 
and  by  his  aiprees  direction,  and  shall  be  attested  and  sub- 
Boibed  in  Ibe  preaeoce  of  such  party,  by  two  or  more  competent 
witnesses,  who  saw  the  testator  subscribe,  or  heard  him  acknowl- 
edge the  same."   (Rev.  Stat,  of  Ohio,  Sec.  6916-) 

fHayncs  v.  Haynea,  89  0.  S.  898,  81  Am.  Rep.  679;  111  Pa. 
St.  no,  17  Am.  St.  Rep.  798. 

{Mulin's  Eat.,  110  Col.  262;  Waite  v.  Frisbie,  48  Minn.  «M); 
Haynes  v.  Haynes,  86  O.  S.  S98.    A  mere  failure  to  object  to 
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Sec.  970.  SAME  SUBJECT— WHO  MAY 
SIGN  FOR  TESTATOR,  AND  HOW.— As  a  rule, 
in  the  absence  of  statutory  restrictions,  anyone  may  sign 
a  will  by  express  direction  of  testator,  including  sub- 
scribing witnesses  and  beneficiaries  under  the  will.*  The 
proper  form  of  such  signature  should  be  the  full  name 
of  the  testator,  and  then  the  statement  that  it  was  writ- 
ten by  the  subscriber,  giving  his  name,  in  the  presence 
of  the  testator  and  at  his  express  request.  But  this  form 
is  not  absolutely  necessary  unless  the  particular  statute 
requires  it.t  And  where  the  statute  is  silent  on  the  ques- 
tion, it  is  held  that  the  mere  signing  of  testator's  name 
is  sufficient.  So  the  subscriber  may  write  his  own  name 
first  and  then  state  that  it  is  done  for  the  testator,  nam- 
ing him.t 

Sec.  971.  SAME  SUBJECT- WHERE  THE 
SIGNATURE  SHOULD  BE  UPON  THE 
WILL. — One  signature  is  sufficient  for  a  will  composed 
of  several  sheets,  or  of  several  documents,  connected 
eitha  actually  or  by  reference.  And  the  signature  may 
be  on  a  separate  paper,  if  attached  to  the  wiU.§    A  mere 

someone  signing  his  name  to  a  w!ll  without  any  words  or  ges- 
tures of  assent  is  not  sufficient.     (Waite  v.  Friable,  supra,) 

•Riley  v.  Rlley,  36  Ala.  496 ;  McGee  v.  Porter,  14  Mo.  611 ; 
Toomes'  Est.,  64  Cal.  S09. 

fin  re  Cornelius'  Will,  14  Ark.  676 ;  Simpson  v.  Simpson,  27 
Mo.  288. 

JHaynes  v.  Haynes,  83  O.  S.  698 ;  Vemon  v.  Kirt,  80  Pa. 
«t.  ^18. 

JMom'son  v.  Tumour,  18  Ves.  176 ;  Armrtrong'B  Exr.  t.  Arm- 
strong, 29  Ala.  538;  Booth's  Will,  127  N.  Y.  109;  Adams  v. 
Field,  21  Vt  266. 
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misnomer,  or  discrepancy  in  the  signature,  will  not  avoid 
the  wHI,  idiere  it  was  intended  to  operate  as  the  testa- 
tor's signature.* 

But  where  the  statute  requires  it  to  be  manifest  ^t 
the  name  on  the  will  is  intended  as  the  testator's  signa- 
ture, it  is  held  that  the  name  of  testator  in  his  own  writ- 
ing at  the  beginning  of  Uie  will  and  also  on  the  envelope 
containing  the  will,  is  not  sufficient  to  satisfy  such 
statute.t 

Sec.  972.  SAME  SUB  JECT— PLACE  OF  SIG- 
NATXJKE  AS  REQUIRED  BY  THE  STAT- 
UTES.— The  statutes  of  most  States  simply  require 
that  the  will  shall  be  signed  by  the  testator,  without 
specifying  the  place  of  the  signature.  Under  such  stat- 
utes the  signature  may  be  on  any  part  of  the  will,  if  it  is 
intended  as  the  final  authentication  of  the  whole  will-t 

In  England  and  a  few  States  the  statutes  require  that 
the  will  shall  be  signed  at  the  end  or  foot  thereof.  Where 
these  statutes  are  in  force  they  must  be  complied  with 
or  the  will  must  fail.  The  only  question  arising  under 
these  statutes  is  as  to  what  will  be  considered  the  end  or 
foot  of  the  will  § 

•Word  y.  WhippB,  28  S.  W.  Rep.  161. 

tWanrick  v.  Warwick,  86  Vt.  696;  see  also  Catlett  v.  Catlett, 
66  Mo.  880;  Scheimerhorn  t.  Merritt,  88  N.  W.  Rep.  618 
(Mich.). 

^dams  ▼.  Field,  21  Vt.  SS6 ;  Reerea  Cas.  on  Wins  S4 ;  Booth's 
Win,  187  N.  Y.  109,  24  Am.  St.  Rep.  429. 

§Glancey  v.  Glancej,  17  O.  S.  134;  Baker  t.  Baker,  61  O.  S. 
«17,  UM  N.  Y.  466, 118  Pa.  St  87. 
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Sec  Vn.  SAME  SUBJECT  —  CONSTRUC- 
TION OF  "AT  THE  END  THEREOF."— Where 

theae  statutes  require  that  the  will  shall  be  signed  at  the 
end  thereof  the  question  arises,  wia^t  is  to  be  considered 
the  end?  Ajid  it  is  held  that  the  signature  may  be  be- 
fore or  after  the  attestation  clause  and  be  valid,  since  this 
clause  is  not  strictly  speaking  a  part  of  Hbe  will.*  It  is 
also  held  that  the  leaving  of  blanks  <»*  spaces  unfilled 
in  the  body  of  the  will  does  not  invalidate  it,  if  signed 
at  the  end  of  the  last  written  clause.!  But  where  the 
testator  leaves  a  blank  or  unfilled  space  between  the  last 
clause  of  the  wiU  and  his  signature,  the  courts  differ  in 
deciding  whether  the  signature  is  at  the  end  thereof  as 
required  by  the  statute.  Where  it  is  held  valid,  it  is  on 
the  tiieory  that  the  statute  is  designed  merely  pa  compel 
a  signature  of  the  testator.^  While  the  coum  holding 
such  signature  not  to  be  at  the  end,  do  so  on  the  theory 
that  the  statutes  are  to  prevent  fraudulent  additions  to 
thewill.S 

Under  audi  statutes  any  dispositive  addition  to  the 
will  after  the  signature  of  the  testator  will  invalidate 
the  will  unless,  (a)  the  addition  was  made  aft»  the  exe- 
cution and  attestation  of  the  will  and  is  in  effect  a  codicil, 
in  this  case  if  ihe  codicil  is  not  itself  properly  signed  and 

•Goodi  of  Uann,  S8  L.  J.  P.  19 ;  Goodi  of  Cutmon  L.  J.  P. 
64;  Hallowell  t.  EUlowtU,  88  Ind.  S5S. 

fBamewall  T.  Murr^,  108  Al*.  8M. 

tGoodt  of  Archer,  40  L.  J.  P.  80 ;  L.  R.  2  F.  25t. 

§Soward  T.  Soward,  1  Duv.  (Ky.)  1*«;  Page  on  Willi,  Sec. 
186. 
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executed  it  f alb,  and  has  no  bearing  upon  the  previously 
executed  will;*  (b)  and  unless  the  addition  is  made 
before  the  execution  of  the  will  and  is  so  referred  to  in 
the  will  proper  as  to  be  held  incorporated  therein  by 
reference,  when  the  will  is  held  to  be  signed  at  the  end 
thereof  regardkfs  of  the  additioD.t 

By  a  dispositive  addition  or  dauae,  is  meant  one  which 
adds  bequ^ts,  or  revokes  bequests  already  made  in  the 
wilL  Thus  adding  after  the  signature  of  testator,  that 
the  testatrix  is  not  required  to  give  bond,  is  not  a  dis- 
positive clause,  and  does  not  avoid  the  rest  of  the  will4 

When  the  addition  after  the  signature  appoints  an  ex- 
ecutor the  courts  differ  as  to  whether  or  not  the  will  is 
signed  at  tiie  end.  This  being  a  dispositive  or  testa- 
mentary ftddrtion,  the  better  opinion  would  seem  to  be 
that  it  would  invalidate  the  will.{ 

It  is  also  held  under  these  statutes,  or  scnne  of  tbem, 
that  where  the  signature  of  the  testator  is  opposite  the 
end  or  foot  of  the  will,  it  is  properly  signed  at  the  end 
thereof.  Thus  where  the  signature  was  on  the  lower 
edge  of  the  page  on  which  the  dispositive  clauses  of  the 
will  were  written,  or  where  written  on  the  second  page 

*Heise  v.  Heiie,  81  Pa.  St.  946. 

tBaker's  App.,  107  Pa.  St.  881. 

JBaker  v.  Baker,  51  O.  S.  «17;  Andrew's  Wm,  168  N.  Y. 
1 ;  Hays  v.  Harden,  6  Pa.  St.  409. 

§0'N*m'i  Win,  —  N.  y.  5I6;  Siiters  of  Charity  v.  Kelley, 
67  N.  Y.  409 ;  these  casos  hold  that  the  appointment  of  an  ex- 
ecutor after  the  signature  isTaHdates  the  will.  Contra,  McCuI- 
loagli'B  Est.  MjT.  Prob.  (Cal.)  76;  Page  on  Wills,  Sec.  186. 
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opposite  the  last  clause  of  Uie  will  which  was  written  on 
the  first  and  third  pages,  it  is  valid.* 

Sec  974.  SEALING.— The  sealing  of  wills,  un- 
less required  by  the  statutes,  is  unnecessary,  and  this 
is  so  although  the  attestation  clause,  recites  that  the 
will  was  idgned  and  sealed.  But  the  addition  of  a  seal 
when  not  required,  will  not  invfdidate  the  will.t 

Sec  »75.  ATTESTATION  AND  SUBSCRIP- 
TION BY  WITNESSES.— The  statutes  of  all  the 
States,  with  substantial  uniformity,  require  that  the  will 
shall  be  attested  and  subscribed  in  the  testator's  presence 
by  two  or  more  competent  witnesses.  But  where  the 
statutes  do  not  require  this,  a  will  need  not  be  attested  or 
subscribed.^ 

Some  courts  make  a  distinction  in  the  meaning  of  at- 
testation and  subscription,  holding  that  attestation 
means  the  observing  of  the  acts  constituting  the  due 
execution  of  the  will,  ^ile  subscription  is  Ulg'fl^  of  the 
witness  in  signing  his  name  for  the  purpose  of  identify- 
ing the  instrumoit  attested.  §    Other  courts,  repudiate 


*Ex  parte  Goods  of  Jones,  4  S.  W.  &  Tr.  1,  84  L.  J.  P.  41 ; 
Ex  parte  Henry,  24  Ala.  6S8;  Leathers  v.  Greenacre,  63  Me. 
561 ;  Kiaecker'B  Est.,  190  Fa.  St.  476. 

f Smith  T.  Evans,  1  Wik.  (Eng.)  SIS;  Ketchum  t.  Stearns, 
76  Mo.  896;  WiUiams  v.  Burnett,  Wright  (Ohio)  53. 

tKisecker'a  Est.,  190  Pa.  St.  476;  Orgain  v.  Irvine,  100 
Tenn.  193;  Frew  v.  Clarke,  80  Pa.  St.  170.  Nuncupative  and 
holographic  wills  are  exceptions  te  this  general  statutory  rule. 

§Reed  V.  WatMD.  127  Ind.  448 ;  Walker's  Est.,  110  Cal.  387. 


tvGoogle 


FORMAUTIES  REQUIRED.  81 

this  distinction  and  regard  the  terms  as  practically 
synonymous.* 

Sec.  976.  SAME  SUBJECT— WHAT  THE 
SUBSCRIBING  WITNESSES  AEB  HE- 
QUIRED  TO  ATTEST.— "The  subscribing  wit- 
nesses are  required  by  statute  for  the  purpose  of  attest- 
mg  certam  requisites  of  the  wilL  What  these  requisites 
are  depends  upon  the  local  statute.  In  most  jurisdic- 
tions the  subscribing  witnesses  are  required  for  the  pur- 
pose of  attesting:  (a)  the  signature  of  the  testator,  and 
(b)  the  (Opacity  of  the  testator  to  make  a  will.  In  a  few 
jurisdictions  they  are  also  required  to  attest  the  publi- 
cation of  the  will."t 

Unless  expressly  required  by  the  statute  it  is  not  es- 
sential that  the  testator  shall  actually  sign  the  will  in 
the  presence  of  the  witnesses.  But  his  acknowledgment 
to  them  of  his  signature,  previously  written,  is  suf- 
fident.t 

This  is  the  rule  where  the  State  Statute  is  modeled 
after  the  provision  in  the  Statute  of  Frauds  (29  Car. 
II,  c.  8,  Sec.  ti).  But  where  the  statute  requires  that 
the  will  must  be  witnessed  by  persons  who  saw  testator 
sign,  axi  acknowledgment  by  testator  of  a  previously 
written  signature  is  not  sufficient  unless  the  statute  in 
so  many  words  allows  this  to  be  done.§    In  any  event  if 

'Page  on  Wills,  Sec.  189;  Allen  v.  Griffin,  69  Wis.  5X9; 
Drury  v.  Connell,  1T7  HI.  4S. 
tPage  on  Wills,  Sec.  SOI. 
JRejnolds  v.  Shirley,  7  Ohio  39. 
§Page  on  Wills,  Sec.  208. 
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the  testator  neither  signs  nor  acknowledges  his  signature 
in  the  presence  of  the  witnesses  the  will  is  void.* 

Sec.  977.  SAME  SUBJECT— WHAT  IS  A 
SUFFICIENT       ACKNOWLEDGMENT.— The 

form  of  the  acknowledgment  is  not  particular,  no  for- 
mal or  exact  words  being  required;  it  is  su£Bcient  if  the 
testator  reads  the  attestation  clause  in  the  presence  of 
the  witnesses  or  exhibits  the  instrument  with  his  signa- 
ture thereon  and  refers  to  it  as  his  will,  or  even  without 
referring  to  it  as  His  will,  if  he  produces  it  and  requests 
the  witnesses  to  sign,  his  signature  being  visible  to  tliem.t 
In  some  States  H  is  held,  that  the  acknowledgment 
of  his  signature  by  the  testator  is  not  sufficient  unless 
the  signature  is  actually  visible  to  the  witnesses  at  the 
time  of  the  acknowledgment.^  But  the  general  rule 
supported  by  the  weight  of  authopity^iff,  that  if  the  tes- 
tator has  actually  signed  the  will,  his  subsequent 
acknowledgment  of  tbe  will  as  his  to  the  witnesses,  is 

'Keyl  V.  Feuchter,  66  O.  S.  484;  Simmons  v.  Leonard,  91 
Tenn.  188;  Haynea  v.  Haynes,  88  0.  S.  598. 

tAUison  v.  Allison,  46  Dl.  61 ;  Smith  v.  Holden,  58  Kan.  535 ; 
Turner  t.  Cook,  86  Ind.  1«9 ;  Allen  v.  Griftn,  69  Wis.  589.  So 
where  the  signature  of  the  testator  has  been  written  by  another 
person  duly  authorized  by  testator,  this  fact  need  not  be  ex- 
plained to  the  subscribing  witnesses,  an  acknowledgment  of  such 
signature  by  the  testator  is  suAcient.  Haynes  v.  Haynes,  39 
O.  S.  598. 

{Matter  of  Mackay's  Will,  110  N.  Y.  611,  1  L.  R.  A.  491 ; 
Stewart  v.  Stewart,  56  N.  J.  Eq.  761.  The  New  York  rule  is 
quite  strict  that  the  witnesses  must  see  the  testator  sign  or  see  his 
sif^ature  at  the  time  of  the  acknowledgment. 
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sufficient  though  they  do  not  see  tlie  signature,  and  he 
does  not  acknowledge  it  to  them.* 

While  no  express  form  of  acknowledgment  is  re- 
quired, it  is  indispensable  to  the  validity  of  a  will,  that 
such  acknowledgment  amounts  to  a  verification  of  the 
will  as  autiientic.  In  some  States  the  fonn  of  the  stat- 
tite  requires  that  the  testator  shall  declare  to  the  wit- 
nesses that  the  instrument  is  his  will,  and  in  such  States 
a  failure  to  so  declare  will  defeat  the  will. 

No  particular  form  of  declaration  is  required,  and  it 
may  be  made  by  a  third  person,  as  an  attorney,  in  the 
presence  of  the  -testator  and  with  his  assoit.  But  to 
satisfy  the  statute  the  testator  must  in  some  manner, 
inform  the  witnesses,  that  the  instrument  is  his  will  and 
that  he  intends  to  give  effect  to  it  as  such.t 

In  most  of  the  States  it  is  not  essential,  that  the  wit- 
nesses should  know,  either  Qk  contents  of  the  instru- 
ment or  that  the  instrument  is  a  wilL} 


'Dewey  t.  Dtfwty,  1  Met.  (Mass.)  849,  S6  Am.  Dec.  867; 
Simmons  v.  Leonard,  91  Tenn.  1S8,  SO  Am.  S.  Rep.  875 ;  Flood 
T.  Pragoff,  79  K;.  607 ;  Allison  ▼.  Allison,  46  RL  61 ;  Turner  t. 
Cook,  36  Ind.  1«9.  Profcsaor  Page  (Wills,  Sec  806)  says  that 
the  weight  of  authority  under  the  Modem  WUls  Acta  is  that  an 
acknowledgment  by  a  testator  is  not  sufficient  unless  the  witnesses 
have  an  opportunity  of  seeing  his  signature. 

fHarp  T.  Parr,  168  lU.  469;  Eeyl  v.  Feuchter,  56  O.  S.  4C4; 
Grimm  v.  'nttman,  US  Mo.  66;  lUdebaugh  t.  SheUy,  6  O.  S. 
S07. 

{Bond  T.  SeaweD,  S  Bur.  177S ;  Moodie  t.  R«ad,  7  Taunt. 
861 ;  Bamewall  t.  Murrell,  108  Ala.  S66 ;  Canada's  App.,  47 
Conn.  460;  In  re  PortePa  Will,  SO  D.  C.  49S.    This  may  be- 
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Sec.  978.  SAME  SUBJECT— WHERE,  WHEN 
AND    HOW    THE    WITNESSES    SHOULD 

'  SIGN. — In  England  and  some  of  the  States  the  stat- 
utes require  that  the  witnesses  shall  sign  in  the  presence 
of  the  testator  and  in  the  presence  of  each  other.  But 
this  last  provision  as  to  signing  in  the  presence  of  each 
other  is  not  a  general  one,  and  in  most  States  the  wit- 
nesses may  sign  at  different  times  and  places  if  eadi 
signs  in  the  presence  of  the  testator,  and  signs  the  same 
instrument  without  its  havmg  been  altered.* 

The  statutes  in  some  States  expressly  require  -that  the 
testator  ^U  request  the  witnesses  to  sign.  This  is  not 
a  common  requirement,  and  where  in  force  is  usually  sat- 
isfied by  an  implied  request  to  sign  from  the  testator. 
But  the  witnesses  must  sign  with  the  knowledge  and 
consort;  or  acquiescence  of  testator.f 

A  witness  may  sign  his  name  in  full,  or  in  part,  or  by 
his  initials.  He  may  sign  by  mark,  or  his  name  may 
be  written  for  him  by  some  other  person  in  his  pres- 

come  neceBsary  by  expreaa  statutory  proylsion  requiring  a  pub- 
lication of  the  will  as  in  New  York  and  New  Jersey.  In  Kejl 
V.  Feuchter,  66  0.  S.  434,  by  an  obiter  dictum  it  appears  that 
the  testator  should  acknowledge  the  instrument  as  his  will,  but 
this  is  not  so  decided  by  the  facts  in  the  case,  and  the  rule  in 
Ohio  is  perhaps  different.  See  Page  on  Wills,  Sec  S27 ;  Wil- 
liamson's Will,  6  Ohio  N.  P.  79. 

'Grayson  v.  Atkinson,  S  Ves.  464;  Moore  v.  Spie,  80  Ala. 
I!e9;  Lane's  App.,  57  Conn.  I8S,  4  L.  R.  A.  46;  Patterson  v. 
Raosom,  66  Ind.  40S. 

tMullin's  Est.,  110  Cal.  t6«;  Payne  t.  Payne,  64  Ark.  418; 
Coffin  V.  Coffin,  28  N.  Y.  9. 
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ence  and  by  his  direction.*  Although  it  is  sometimes 
held  that  since  the  codes  do  not  provide  that  the  signa- 
ture of  a  witness  may  be  writtoi  by  another  person 
properly  authorized  so  to  do,  that  the  signatiu'e  of  a 
witness  so  written  Uiough  in  the  presence  of  the  testa- 
tor is  insufficient.!  A  witness  may  also  write  a  descrip- 
tion of  himself,  which,  if  so  intended,  will  answer  for 
his  name.  So  the  witness's  hand  may  be  guided  by  an- 
other person,  or  he  may  touch  the  pen  with  idiidi  an- 
other writes  his  name. 

Usually  the  statutes  do  not  require  the  witnesses  to 
sign  at  any  particular  place  on  the  will,  and  if  the  re- 
quired number  hare  signed  somewhere  on  the  will  with 
the  intention  of  attesting  it,  this  is  sufficient;  it  being 
held  that  "subscribed"  has  not  the  same  meaning  as  it 
has  when  used  in  the  Statute  of  Frauds,  regarding  the 
signature  of  a  party,  where  it  means  to  write  beneath  or 
st  the  end  of  the  instrument.  All  that  is  necessary  under 
the  Wills  Act  is  that  the  signatures  of  the  witnesses  be 
affixed  animo  attestandi.t 

In  a  few  States,  by  statute,  the  witnesses  are  required 
to  sign  at  the  end  of  a  will,  and  this  provisicxi  must  be 

*Iii  n:  Christian,  S  Rob.  Ecc.  Rep.  110;  Jackson  v.  Van 
Duz«ii,  S  Johns.  (N.  Y.)  144;  Garrett  v.  H^n,  98  Ala.  616; 
Gillifl  T.  Gillis,  96  Ga.  1 ;  Schnee  t.  Schnee  (Kan.),  60  Fac  Rep. 
788;  Lord  v.  Lard,  88  N.  H.  7. 

tin  re  White,  7  Jur.  1046;  Riley  v.  Riley,  86  Ala.  496;  Mo- 
Farland  y.  Bush,  94  Tenn.  588 ;  Horton  t.  Johnson,  18  Ga.  396. 

{Page  on  WiUs,  Sec.  SSI;  Potts  t.  Feltoo,  70  Ind.  166; 
Franks  t.  Chapman,  64  Tex.  159;  contra,  Soward  t.  Sowan), 
1  DuT.  (Ky.)  186. 
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regarded  or  the  will  fails.*  In  any  case  the  witnesses 
should  sign  either  upon  the  same  sheet  with  the  testa- 
tor, or  upon  some  paper  physically  annexed  to  that 
sheet.t  It  is  likewise  imperative  that  irfierever  the  wit- 
nesses sign,  they  must  do  so  with  the  intention,  and  for 
the  purpose  of  attesting  the  wilL  So  if  tlie  witnesses' 
signatures  appear  to  attest  certain  interlineations  and 
not  the  will  it  is  insufficient.^ 

Sec.  97».  SAME  SUBJECT— WHAT  IS 
MEANT  BY  "IN  THE  PRESENCE  OF  TES- 
TATOR?"— It  is  a  quite  general  requirement  of  the 
Wills  Acts  in  the  various  States  that  the  witnesses  at- 
testing the  execution  of  a  will  should  sign  in  the  pres- 
ence of  the  testator,  and  so  it  becomes  important  to  con- 
sider what  is  meant  by  this.  It  is  to  be  observed  4tat  this 
term  "presence"  is  used  in  connection  witii  a  testator 
who  has  another  sign  his  name  f or.lii||p^lso  wh«re  be  is 
required  to  sign  in  the  presence  of  the  attesting  wit- 
nesses, and  in  the  present  case,  with  the  same  meaning 
and  effect.  Professor  Page  states  that  the  term  "pres- 
ence" involves  two  ideas:  (a)  niental  cognititm  of  the 
act,  (b)  phjrsical  contiguity.S  That  is,  that  the  testator 
must  be  in  a  position  to  mentally  grasp  what  is  going  on, 
by  being  conscious  and  informed  of  the  act  in  progress, 

•Conway's  Will,  1J4  N.  Y.  455;  Vogel  v.  Lehritter,  139 
N.  Y.  M*. 

fFowler  y.  Stagner,  55  Tex.  398. 

fin  re  Cunningham,  1  S.  &  S.  132;  Boone  v.  Lewis,  108  N. 
Car.  40 ;  Feake  v.  Jenkim,  80  Va.  293. 

§Pa8i  on  WiII«,  Sec  S09. 
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as  well  as  to  be  so  near  in  person  to  the  witnesses  as  to 
be  able  to  observe  their  actions  by  ins  different  senses.* 

A  witness  will  be  deemed  to  have  signed  in  the  pres- 
ence of  the  testator,  if  he  signs  where  the  testator  could 
see  him  if  he  so  desired-t  This  holding  is  further  con- 
strued to  mean  that  the  testator  must  be  able  to  see  the 
witness  sign  without  going  to  any  unreasonable  effort 
to  do  so4 

When  the  witness  signs  in  the  same  room  with  the 
testator,  it  will  be  presumed  that  the  testator  could  have 
seen  him  »gn  if  he  desired.  But  this  presumption  may 
be  overthrown  by  evidCTice.§  Likewise  where  the  wit- 
ness signs  in  another  room,  it  is  the  presumption  that  it 
was  not  done  in  the  testator's  presence.  But  it  may  be 
shown,  that  though  done  in  another  room,  the  signing 
was  done  where  the  testator  could  have  seen  it  without 
chang^g  his  position  or  location,  or  without  an  un- 
reasonable effort  on  his  part,  it  then  will  be  sufficient.1T 

Where  the  testator  is  blind,  or  so  physically  weak, 
that  he  could  not  see  the  signing,  though  done  within 
the  vision  of  a  sound  person,  the  will  must  be  signed, 

•Page  on  Wills,  Sec  209,  citing  Walters  v.  Waltera,  89  Va. 
849 ;  Waite  v.  Frisbie,  46  Minn.  861 ;  Green  t.  Green,  106  lU. 
264 ;  Walker  v.  Walker,  67  Miss.  5ie9,  and  others. 
.   tWalker  v.  Walker,  67  Mise.  629;  Maynard  v.  Vinton,  69 
Mich.  189;  Hamlin  v.  Fletcher,  64  6a.  649. 

tBaldwin  v.  Baldwin,  81  Va.  405;  Turner  v.  Cook,  86  Ind. 
1S9;  Watson  v.  Pipes,  33  Mies.  461. 

§Ayers  ¥.  Ajers,  48  N.  J.  Eq.  666. 

T[Lamb  v.  Girtman,  26  Ga.  626;  Hopkins  v.  Wheeler  (R.  I.), 
45  Atl.  Rep.  661 ;  Cook  t.  Winchester,  81  Mich.  681. 
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if  possible,  where  he  can  take  cogniaanoe  of  the  act  by 
his  other  senses.* 

A  few  cases  go  still  further  and  hold,  ttuit  if  the 
witnesses  sign  within  the  hearing,  knowledge,  and  un- 
derstanding of  the  testator,  and  so  near  to  him,  as  not 
to  be  substantially  away  from  him,  it  is  sufficient,  thou^ 
the  witnesses  sign  where  the  tertator  could  not  see  them.t 

It  is  held  by  the  wei^  of  authority,  under  the  rule 
that  the  testator  must  see  the  witnesses  sign,  that  he 
Aould  see  something  tangible  in  connection  with  their 
signing,  as  the  paper,  the  motion  of  the  pen,  or  the  like.t 
But  it  is  unneoessary  for  him  to  see  the  letters  of  the 
signatiu%  as  they  are  writtoi. 

*Riggs  T.  Biggs,  185  Masa.  238;  Reynolds  v.  Reynolds,  1 
Spears  (S.  Car.)  «63;  In  re  Piercj,  1  Rob.  t78. 

fRiggs  T.  Riggs,  135  Mass.  238;  Smith  v.  Holden,  58  Kan. 
586 ;  Cunningham  v.  Cimninghwn,  88  N.  W.  Rep.  58 ;  Sturdi- 
vant  v.  Birchett,  10  Grat  (Va.)  67;  Cook  v.  Windjester,  81 
Mich.  681. 

In  this  last  case  the  provision  of  the  Michigan  Statute,  which 
requires  that  the  will  should  be  attested  and  subscribed  in  the 
presence  of  the  testator  b;  two  or  more  competent  witnesses,  was 
held  to  Ik  satisfied  where  the  witnesses  sabscril>ed  their  names  in 
another  room,  but  within  the  hearing,  knowledge  and  under- 
standing of  the  testatrix,  after  which  they  returned  to  her  room, 
and  the  will,  consisting  of  one  sheet  of  paper,  was  read  over  and 
the  signatures  of  the  witnesses  shown  to  her,  and  she  was  in- 
formed by  one  of  them  in  the  presence  of  the  other  that  the  will 
had  been  signed  by  them,  the  testatrix  replying,  "It  is  all  right, 
and  just  as  I  want  it;  the  witnesses  and  everything  are  all 
right" 

tKnox  V.  Knox,  10  Gratt.  (Va.)  106;  Bumey  v.  Allen,  125 
N.  C.  315 ;  Ayers  v.  Ayers,  43  K.  J.  Eq.  565 ;  Graham  v.  Gra- 
ham, 10  Ired.  (N.  C.)219. 
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Where  the  witnesses  have  failed  to  sign  in  the  pres- 
mce  of  the  testator  and  the  rule  of  construction  re- 
quires it,  they  cannot  afterwards  acknowledge  their  sig- 
natures in  the  presence  of  the  testator  so  as  to  overcome 
the  objection.  And  Uiis  is  so  although  they  retrace  their 
names  with  a  dry  pen  in  the  presence  of  the  testator.* 

There  is  some  conflict  of  authority  as  to  the  order  in 
which  the  witnesses  may  sign  in  connection  with  the  tes- 
tator. Where  the  testator  and  the  witnesses  sign  sub- 
stantially together,  so  that  the  signing  by  all  is  contem- 
poraneous in  point  of  time,  it  will  not  invalidate  the  will 
though  one  or  more  of  the  witnesses  signed  before  the 
testator.  But  the  witnesses  must  remain  to  see  the  tes- 
tator sign.t 

Sec.  980.  SAME  SUBJECT— THE  ATTESTA- 
TION CLAUSE  CONSIDERED.— It  is  the  rule  to 
conclude  a  will  with  a  formal  attestation  clause,  but 
such  a  clause  is  not  necessary  to  the  validity  of  the  will, 
although  its  presence  may  aid  the  recoUecticm  of  the  wit- 
nesses, or  in  the  event  of  their  failure  to  recollect  the 
circumstances  of  Uie  execution  it  may  be  sufficient  to 
raise  a  presumption  of  due  execution.!    But  such  a  pre- 

*Mendd]  t.  Dunbar,  169  Mass.  74;  Duffie  v.  Corridoa,  40  Ga. 
1S2;  Goods  of  Maddock,  48  L.  J.  P.  29;  L.  R.  3  P.  &  M.  169. 

fGibsoD  V.  Nelson,  181  111.  12S;  Moale  v.  Cutting,  59  Md. 
510 ;  Kaufman  v.  Caughman,  49  S.  Car.  159 ;  Mundy  t.  Mundy, 
15  N.  J.  Eq.  S90;  contra.  Goods  of  Olding,  t  Curt  Ecc.  866; 
Brooks  T.  Woodson,  87  Ga.  379,  14  L.  R.  A.  160 ;  Simmoiu  v. 
Leonard,  91  Tenn.  183. 

tBaskin  v.  Raskin,  S6  N.  T.  416;  Berberet  t.  Berberet,  131 
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sumptioD  is  only  prima  fade,  and  a  fomud  attestation 
ckiiue  will  not  prevail  over  positive  proof  ot  the  absence 
of  due  execution.t 

Some  statutes  require  that  the  residences  of  ^  wit- 
nesses be  placed  opposite  their  signatures,  but  this  pro- 
vision while  vmluable  to  be  conformed  to,  is  held  to  be 
directory  only,  «Jid  if  not  complied  witti  the  will  is  still 
valid4 

Sec.  »81.  SAME  SUBJECT— WHO  ARE 
COMPETENT  SUBSCRIBING  WITNESSES? 
— The  Statutes  of  Wills  require  that  a  will  shall  be  at- 
tested by  "compet«it"  or  "credible"  witiwsses.  These 
words  being  held  to  have  practieally  the  same  meaning.§ 

Mo.  8M;  Hallowell  t.  Hallimell,  81  Ind.  251.  Id  the  Lut  case 
it  is  held  that  a  viH  oontaining  an  unsigned  attestatioa  clause  or 
an  incomplete  one  is  not  therefore  to  be  held  invalid  on  the 
ground  that  the  testator  did  not  intend  to  have  it  operate  as  a 
wiU. 

fSwain  v.  Edmunds,  S4  N.  J.  Eq.  4»8;  In  re  Hunt,  110  N.  Y. 
278;  Deupree  v.  Deupree,  i5  Ga.  41 S. 

A  common  form  of  the  attestation  clause  is — "The  above  in- 
strument, contitting  of  P*gU)  ^a»  at  the  date  thereof, 

signed,  sealed,  published,  and  declared,  by  the  said  testator, 
A.  B.,  as  and  for  his  last  will  and  testament,  in  the  presence  of 
as ;  who  at  his  request,  and  in  his  presence,  and  in  the  presence 
of  each  other,  have  attested  the  same  and  subscribed  our  names 
as  witnesMS  thereto."    (Signed.)  C.  D.,  E.  F. 

tDodge  v.  Finlay,  57  N.  Y.  Sup.  791 ;  Succession  of  Justos, 
47  La.  Ann.  SOC. 

§See  Rev.  Stat  of  Ohio,  S«e.  1916;  Amour;  t.  Fellows,  5 
Mass.  SIS;  Hall  t.  Hall,  18  Ga.  40;  Fisher  v.  Spence,  150  HL 
S6S;  GamUe  v.  Butchee,  87  Tex.  648. 
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The  requirements  u  to  cranpetency  refer  to  the  time  of 
maldng  the  will,  and  not  to  the  tioK  when  the  witness  is 
called  upon  to  testify.* 

In  gmeral,  to  be  competent,  the  witnesses  must  be 
of  the  age  of  discretion,  though  not  necessarily  of  full 
age,  and  tiiey  must  be  disinterested  and  credible  in  the 
sense  that  their  evidence  would  be  admissible  in  a  court 
ot  probate.! 

Sec  988.  SAME  SUBJECT— WHAT  INTER- 
EST WILL  DISQUALIFY  A  PERSON  AS  A 
WITNESS?— The  interest  which  will  disqualify,  must 
be  a  present,  certain,  legal,  and  vested  interest,  and  not 
merely  an  imeertain  or  contingent  oae.t 

An  interest  as  an  executor  under  the  will,  or  in  any 
other  purely  fiduciary  capacity,  does  not  disqualify;§ 
nor  does  a  remote  biterest,  such  as  that  of  a  pew  holder 

•H*rp  V.  Parr.  108  HI.  469;  Smith  v.  Jones,  68  Vt  18«; 
Tliorpe  T.  Be«twi<±,  «  Q.  B.  D.  811,  44  L.  T.  180;  Jenkins  v. 
Dawes,  116  Mass.  899;  Warren  v.  Baxter,  48  Md.  19S;  Vroo- 
nuui  T.  Powers,  47  O.  S.  191. 

fCarlton  v.  Carlton,  40  N.  Y.  14;  Jones  v.  Tebbetts,  57  Me. 
574;  Nixon  v.  Armatroag,  S8  Tex.  896;  Lord  v.  Lord,  68 
N.  H.  7. 

tSmallt;  y.  SmaUey,  70  Me.  646;  Grimm  y.  Tittman,  118 
Mo.  66;  Hoopes'  Will,  lOS  Wis.  64;  Slingloff  v.  Bniner,  174 

hl  661. 

§Baker  v.  Bancroft,  79  Ga.  €7!!;  Sears  y.  Dillingham,  It 
Mass.  S68 ;  Holt's  Will,  66  Minn.  SS ;  Society,  etc  y.  Loveridge, 
70  N.  Y.  887;  formerly  the  rule  was  different,  see  Tucker  v. 
Tacker,  5  Ired.  L.  (K.  Car.)  161;  Wilkins  v,  Taylor,  8  Rich. 
Eq.  (S.  Car.)  «91. 
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in  a  church,  or  the  inhabitaivt  of  a  town  whidi  is  tibe 

ben^ciary.* 

Where  the  witness  is  clearly  disqualified  by  being 
beneficially  interested  in  the  will>  an  attempt  is  some- 
times made  to  validate  the  will  by  having  such  witness 
release  his  interest  under  the  will.  The  decifflons  aie 
in  conflict  as  to  the  effect  of  such  a  release,  the  majority 
holding  that  the  release  is  not  effective,  since  the  wit- 
ness must  be  competent  at  the  time  of  subscribing.f  In 
many  States,  by  statutory  provision,  where  a  beneficiary 
under  the  will  acts  as  a  subscribing  witness,  the  gift  to 
sudi  witness  is  void  unless  there  are  the  required  number 
of  competent  witnesses  without  him.  By  thus  avoiding 
his  interest  such  a  witness  is  made  competent.  It  is  also 
frequently  a  provision  of  such  statutes  tiiat  the  gift  to 
the  subscribing  witness  will  not  be  void,  if  he  gets  no 
more  than  he  would  have  taken  if  there  had  been  no  will.! 

Neither  tiie  wife  of  the  testator,  nor  the  husband  of 
the  testatrix,  were  qualified  at  Conunon  Law  to  attest 
the  will  of  the  otiier,  but  this  rule  is  altered  or  modified 

*3omB  T.  Habersham,  63  Gs.  146 ;  Will's  Est,  67  Midd.  S86 ; 
Marston  t.  Judge  of  Probate,  79  Me.  SS, 

fPage  on  Wills,  Sec  195;  Fisher  t.  Spence,  ISO  HL  S5S; 
Smith  V.  Jones,  68  Vt.  188 ;  coatra.  In  re  Wilstm,  103  N.  Y. 
374. 

tDaviB  v.  Davis,  43  W.  Va.  300;  Eump«  v.  Coons,  63  Ala. 
448 ;  In  re  Noble,  124  HI.  866 ;  Clark  v.  Clark,  54  Vt.  489.  In 
several  states  such  a.  witness  has  the  option  of  releasing  his  inter- 
est or  of  avoiding  the  will.  Nix<»i  v.  Armstrong,  88  Tex.  296 ; 
Grimm  v.  Tittman,  118  Mo.  56. 
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in  many  States.*  It  was  the  rule  at  Common  Law  that 
neither  the  husband  or  wife  could  act  as  a  subscribing 
witne^  to  a  will  under  which  the  other  was  the  bene- 
fidaiy.t  This  rule  is  also  changed  by  modem  statutes 
in  two  ways:  (a)  by  making  husband  or  wife  a  com- 
petent witness  where  the  other  party  is  interested  and 
so  competent  to  attest  sudi  a  will,  and  (b)  by  making 
a  gift  to  a  subscribing  witness  void.  In  this  latter  case 
(here  is  some  conflict  of  authority  as  to  the  gift  being 
Toid  when  the  husband  or  wife  of  the  baiefidary  is  the 
attesting  witness.^ 

Sec.  988.  NUMBER  OF  WITNESSES  BE- 
QTJIRED  TO  ATTEST  A  WILL.— The  number  of 
wilnesses  is  fixed  by  the  statute  of  each  State,  and  must 
be  conformed  to  in  every  case.  The  number  is  rarely  less 
than  two,  or  more  ihan  three.§ 

See.  984.  THE  PUBLICATION  OF  A  WILL. 
—We  have  seen  {ante.  Sec  976)  that  the  witnesses  are 

*Fea8e  v.  AUis,  110  Mass.  187;  Dickinson  t.  Dickinson,  61 
Fa.  St  401. 

tHatfield  v.  Thorp,  5  B.  &  Aid.  S89 ;  Sullivan  t.  Sullivan, 
106  Mass.  474;  Key  v.  Weathersbee,  43  S.  Car.  414,  49  Am. 
St.  Rep.  816. 

JFage  on  Wills,  Sec.  198.  In  Fisher  v.  Spence,  160  HI.  S6S; 
S&nivan  v.  SuUivan,  106  Mass.  474,  it  is  held  that  the  gift  is 
not  void  and  the  husband  or  wife  of  beneficiary  therefore  not  a 
competent  witness;  contra.  Key  v.  Weathersbee,  43  S.  Car.  414; 
Winsloy  v.  Kimball,  25  Me.  499. 

§Poore  V.  Foore,  56  Kan.  687 ;  Simmons  v.  Leonard,  91  Tenn. 
183;  Gay  v.  Sanders,  101  Ga.  601.  It  does  not  affect  the  valid- 
ity of  the  will  if  more  than  the  required  number  sign  as  wit- 
nesses.— Scattergood  v.  Kirk,  19S  Fa.  St.  268 ;  Boone  v.  Lewis, 
100  N.  Car.  40. 
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in  some  States  required  to  attest  the  publication  of  the 
will  by  the  testator.  This  is  the  case  in  those  States 
where  the  pubUcaticm  of  the  will  is  mad«  imperative 
by  statute.  By  publication  of  a  will  is  simply  meant 
that  the  testator  makes  known  in  the  presence  of  tlie 
witnesses  that  the  instrument  about  to  be  signed  is  his 
will.*  No  exact  form  need  be  followed  by  the  testa- 
tor in  the  publication  of  his  will,  and  it  is  sufficient 
whether  made  in  words  or  by  acts  and  gestures  or  by 
adopting  and  assenting  to  a  statement  of  a  third  per- 
son as  to  the  character  of  the  in£rtrument.t  It  is  imma- 
terial whether  the  publication  precedes  or  follows  the 
signing  of  the  will,  and  the  contents  of  the  will  need  not 
be  read  to  the  witnesses.^  But  the  acknowledgment  of 
his  signature  by  the  testator  is  not  a  publicati(m,  where 
the  statute  requires  h(Ah  an  acknowledgment  and  pub- 
Keation.§ 

Sec.  985.  FORMALITIES  REQUIRED  IN 
HOLOGRAPHIC  WILLS.— As  we  have  seen 
(ante.  Sec.  925),  a  holographic  will  is  one  written  en- 
tirely by  the  testator  and  signed  by  him.  By  reason  of 
these  facts,  which  teaid  to  show  not  only  that  the  will  is 

•Page  on  Wills,  Sec.  986 ;  Thompson  t.  Sterwis,  6«  N.  Y. 
684;  Hildreth  v.  Marshall,  61  N.  J.  Gq.  MX. 

fin  re  Beckett,  103  N.  Y.  167;  Elkinton  v.  Brick,  44  N.  J. 
Eq.  154,  1  L.  R.  A.  161;  Hildreth  v.  Marshall,  61  N.  J.  Eq. 
«41 ;  Denny  v.  Pinney,  60  Vt.  B«4. 

JJacksoa  v.  Jackson,  39  N.  Y.  163;  Ayres  v.  Ayres,  48  N.  J. 
Eq.  565;  Voorh's  WUl,  125  N.  Y.  765. 

gLudlow  T.  Ludlow,  36  N.  J.  Eq.  607 ;  Baskin  v.  Baskin,  36 
N.  Y.  416. 
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executed  ammo  testandi,  but  that  it  is  unquestionably 
tbe  desired  disposition  by  the  testator,  in  a  number  of 
States  such  wills  are  valid  without  subscribing  witnesses 
and  the  usual  proofs  of  a  formal  execution.*  In  order 
that  this  may  be  done  such  will  must  be  written  entirely 
in  the  handwriting  of  the  testator,  including  the  date  of 
the  will,  so  that  a  will  written  on  a  printed  form  can  not 
be  upheld  as  a  holographic  will.t  Where  certain  words 
not  in  the  handwriting  of  the  testator  can  foe  rejected 
from  the  will  without  altering  its  sense,  the  rest  may 
stand  as  a  holographic  w<ill.t 

In  other  States,  not  founded  on  the  Cml  Law,  a  will 
in  the  handwriting  of  the  testator  is  required  to  be  signed 
by  witnesses  and  executed  as  other  wills. 

Where  holographic  wills  are  allowed  by  statutes, 
other  provisions  are  usually  enacted  governing  their 
making,  as  that  such  wills  must  be  dated,  and  in  some 
States  that  the  signature  of  Uie  testator  must  be  at  the 
cdA  of  the  holograpbic  will,  and  must  be  found  after 
his  death  unong  his  "valuable  paper5."§ 

•Sober's  EBt.,  78  Cal.  477;  Morris  t.  Morten,  80  S.  W.  Rep. 
JS87;  Robertsoo's  Succession,  49  La.  Ana.  868.  Holographic 
wills  are  derived  from  the  civil  law  and  prevail  in  those  states 
vhere  the  Roman  or  civil  law  was  in  force  and  in  a  few  other 
states  which  have  adopted  similar  statutes.  Pearson's  Est.,  99 
Cal.  SO. 

fRohertson's  Succession,  49  La.  Ann.  868;  Rand's  Est.,  61 
Cal.  468. 

{McMiehael  v.  Bankston,  84  La.  Ann.  451 ;  Vanhille's  Suc- 
cession, 49  La.  Ann.  107. 

§The  date  may  appear  anywhere  on  the  will,  but  must  include 
the  year,  month  and  the  day. — Martin's  Est.,  08  Cal.  6S0; 
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Sec.  986.  CODICILS  DEFINED  AND  EX- 
PLAINED.— A  codicil  is  some  addition  to,  or  qualifi- 
catioD  of,  a  will.*  It  requires  the  same  capacity,  must 
be  executed  with  the  same  formalities,  and  is  governed 
by  tbe  same  rules,  as  the  will  of  which  it  forms  a  part.t 
A  codicil  may  add  to,  subtract  from,  alter,  explain,  con- 
firm, re-execute,  revive  or  republish,  any  will  with  whi^ 
it  can  be  incorporated.}  And  there  may  be  a  number  of 
codicils  to  ibe  same  will. 

In  construing  a  will  with  codidls  all  the  papers  are  to 
be  taken  together,  as  constituting  one  instrument.  So 
far  as  rt  is  inconsistent  with,  or  repugnant  to,  the  terms 
of  ft  will,  the  codicil  will  govern;  otherwise  the  original 
will  remains  unaffected  by  the  codicil.§ 

Zerega  t.  PerciTal,  46  La.  Ann.  690;  Armant'a  Will,  48  La. 
Ann.  SIO,  S6  Am.  St.  Rep.  183,  hold  that  the  prorisioa  as  to 
Bigning  at  the  end  must  be  followed.  As  to  the  meaning  of  valu- 
able papers,  see  Hughes  t.  Smith,  64  N.  Car.  49S:  LitUe  v. 
Lockman,  4  Jones  (N.  Car.)  494. 

*See  Sec.  926. 

fHeise  v.  Heise,  81  Pa.  St.  246;  Barnes  v.  Crowe,  1  Ves.  Jr. 
485;  Shaw  v.  Camp,  163  Ell.  144;  Pope  ▼.  Pope,  90  Ga.  87. 

tHobart  V.  Hobart,  154  HI.  610;  GUmore's  Est,  164  Pa.  St. 
628;  Skinner  v.  Am.  Bible  Soc.,  92  Wis.  209;  Vogel  t.  Ldirit- 
ter,  139  N.  Y.  228.  However,  a  holographic  and  unattested 
codicil  will  not  republish  a  previous  will  not  written  by  the  hand 
of  the  testator. — Sharp  v.  Wallace,  88  K7.  684. 

§Newcomb  v.  Webster,  113  N.  Y.  191;  Reeves  Cases  on 
Wills,  No.  41 ;  Rhode's  Est.,  147  Pa.  St.  227;  Collier  v.  Collier, 
8  0.  S.  869;  Fendergast  v.  Tibbetts,  164  Mass.  270.  In  Grim- 
ball  V.  Patton,  70  Ala.  626,  it  is  said,  "The  codicil  is  part  of  the 
will,  and  they  must  be  construed  together  as  one  instrument.  If 
the  codicil  expressly  revokes  any  part  of  the  will,  then  the  part 
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The  codicil  operates  as  a  recognition,  of  the  exist- 
eDce  of  the  will;  it  may  therefore  republish  and  con- 
firm a  will*  or  may  cure  defects  in  its  execution,  or  ffve 
it  Dew  life,  whcu  otherwise  it  would  be  of  no  effect*  In 
Uiis  event  the  will  thereafter  speaks  as  of  the  date  of  Ihe 
lepublication.  To  hare  this  effect  the  codicil  must  refer 
to  the  will  with  such  certainty  as  to  identify  it,  but  it  is 
not  essential  that  the  two  papers  be  attached  together, 
(a  that  the  codicils  be  written  <hi  the  same  paper  which 
contains  the  will.t 

One  difference  of  oonstructicm  exists  between  a  codi- 
cQ  and  a  new  will,  namdy:  the  codicil  republishes  the 
prior  will,  so  far  as  it  does  not  revoke  it;  while  the  new 
will,  if  it  provides  for  full  disposition  of  the  testator's 
estate,  revokes  the  whole  of  the  original  wilL 

iCToked  miist  be  Btricken  ont.  If  bjij  part  or  clause  of  the  codi- 
dl  be  irreconcilably  repugnant  to  a  clause  or  clauses  of  the  will, 
then  to  that  extent  the  codicil  supplants  the  will,  and  the  latter 
becomes  inoperative.  But  it  supplants  the  will  only  to  the  extent 
that  the  repugnancy  is  irreconcilable." 

*5haw  T.  Camp,  168  HI.  144 ;  Skinner  v.  Am.  Bible  See,  92 
Wis.  209 ;  McCurdy  t.  Keall,  *St  N.  J.  Eq.  89S. 

fPope  V.  Pope,  95  Ga.  87;  Barney  v.  Hayes,  11  Mont.  571; 
Whiting's  App.,  67  Conn.  879;  Tanton  i.  Keller,  167  HI.  129. 
Ute  last  ease  cited  holds  that  legacies  in  the  will  which  have  been 
adeemed  before  the  ^wcution  of  the  codicil  are  not  made  valid  by 
■odi  codidL 
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yCKMALITIES  BEQUIBED  IN  BETOSINO  WILL8. 

Sec.  »87.  WHAT  IS  MEANT  BY  REVOCA- 
TION.— By  revocation,  is  meant  the  avoiding,  or  in- 
validating of  an  instrument,  which  would  otherwise 
have  operated  at  the  death  of  the  testator  as  his  will. 
The  effect  of  revocation  is  to  make  the  will  so  revoked 
a  nullity,  and  unless  the  tdstator  makes  other  testamen- 
tary dispositions,  he  will  die  intestate.* 

Sec.  988.  GENERAL  REQUISITES  OF  REV- 
OCATION.—During  the  life  time  of  the  testator,  the 
will  is  ambulatory,  and  may  be  revoked,  altered  or  su- 
perseded by  him  at  any  time.  This,  as  we  have  seen 
{ante.  Sec.  924),  is  one  of  the  essoitial  characteristics 
of  a  wiU. 

To  effect  a  revocatiwi,  the  testator  must  have  the  same 
capacity  which  is  required  for  making  a  will.  So  that 
a  revocation  made  while  the  testator  is  lacking  in  this 
capacity,  or  which  was  brought  about  by  undue  influ- 
ence, fraud,  or  duress  will  not  be  given  effect.  This  is 
also  true  of  a  revocation  made  under  a  mistake  of  fact, 
or  of  law.t 

•Revocation.  "A  recalling.  A  cancellation.  That  which  ren- 
ders inoperatiTe.  The  act  of  revoking.  The  cancellation  of  an 
act  or  inatrument  in  writing.  Repeal." — English  Law  Diction- 
ary.   Page  on  Wills,  Sec.  844. 

tRich  V.  Gilkey,  78  Me.  695;  MendinhaU's  App.,  124  Pa. 
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Sec  98».  HOW  REVOCATION  IS  EFFECT- 
ED.— The  revocatiOTi  of  a  will  may  be  eflfected  in  one  of 
two  ways:  1.  By  the  direct  act  of  the  testator.  2.  By 
inference  at  law,  from  the  acts  or  chang^e  of  conditions 
of  &e  testator,  as  regards  his  estate  and  family  rela- 


Sec  990.  SAME  SUBJECT— BY  DIRECT 
ACT  OF  TESTATOR.— This  subject  is  controlled  by 
statutes  in  the  various  States,  which  provide  in  substance, 
that  the  will  rfiaJl  be  revoked  only  by  some  subsequent 
will,  codicil,  or  writing,  executed  with  the  same  formali- 
ties required  in  the  execution  of  a  will;  or  by  burning, 
tearing,  cancelling  or  obliterating  with  the  intention  of 
revoking,  by  the  testator,  or  by  some  person  in  his  pres- 
ence and  by  his  direction.* 

St  386 ;  10  Am.  St  Rep.  090 ;  Bums  v.  Burns,  4  Serg.  &  Rawle 
(Pa.)  S95. 

In  Rich  T.  Gilkey,  tupra,  it  is  said  that  the  destruction  of  a 
will  b;  a  person  not  possesiing  testamentary  capacity,  is  not  a 
revocation  of  it  "There  must  be  animui  revocatidi,  and  such 
person  does  not  and  cannot  possess  an  intention  of  revocation 
an;  more  than  an  insane  person  can."  So  where  the  destruction 
of  a  will  by  testator  is  the  effect  of  the  exercise  upon  his  mind 
of  undue  influence,  it  is  not  a  revocation  of  the  will. 

•History  of  the  law  of  revocation.  The  Statute  of  Wills 
made  no  provision  for  the  revocation  of  a  will  by  the  testator, 
aad  the  doctrine  began  hy  judicial  construction  of  the  acts  of 
the  testator  in  declaring  his  intention  to  revoke  his  previous  will. 
And  at  first  oral  declarations  of  intention  to  revoke  was  held 
sufficient.  (Burton  v.  Gowell,  Cro.  Eliz.  pt.  1,  306;  Matthews  v. 
Warner,  4  Ves.  Jr.  186-)  In  the  last  case  the  court  discovered 
an  attempt  to  revoke  a  will  by  fraudulent  evidence  as  to  testator^s 
oral   declarations,  and  shortly   afterwards   by   the   Statute   of 
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Concerning  the  State  statutes  upon  the  subject  of  rev- 
ocation, Professor  Page  says:  "While  different  in  de- 
tail, these  statutes  agree  in  this:  that  apart  from  the 
methods  of  revoking  a  written  will  laid  down  by  the 
statutes,  no  revocatitm  is  possible.  Accordingly,  the 
mere  wishes  and  declarations  of  testator  can  never  e£Fect 
a  revocation,  no  matter  how  clear  may  be  testator's  in- 
tention to  revo^  his  will.  .  .  These  statutes, 
however,  prescribe  formalities  Mily  for  revocation  by 
act  manifest  on  the  will.  They  do  not  affect  the  other 
classes  of  revocatiwis,  as  by  later  instrument,  by  altera- 
tion of  testator's  estate,  and  by  change  of  circum- 
tances."* 

Although  the  statute  governing  revocation  may  work 
a  hardship,  it  must  be  followed  as  a  mere  expresdon  of 
intention  by  word  of  mouth  to  revoke  a  will  is  not  ef- 

Frauds  the  matter  of  revocation  was  dealt  with  and  it  was  pro- 
vided that  DO  revocation  of  a  written  wiU  could  be  effected  "other- 
wise than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  by  burning,  cancelling,  tearing  or  obliter- 
eting  the  same  by  testator  himself,  or  in  his  presence  and  by  his 
directions  and  consent."  And  that  no  written  testament  should 
be  revoked  "by  any  words,  or  by  will,  by  words  of  mouth  only, 
except  the  same  be  in  the  life  of  testator  committed  to  writing 
and  after  the  writing  thereof  read  unto  the  testator,  and  allowed 
by  him  and  proved  to  be  done  by  three  witnesses  at  the  least." — 
29  Car.  II,  c.  3,  Sec.  6  and  22.  It  is  these  sections  of  the  SUtufe 
of  Frauds  that  have  been  enacted  in  the  various  states  with  such 
alterations  and  amendments  as  have  been  found  expedient  in 
practice. 

•Atkinson  v.  Morris  (1897)  P.  40;  Slaughter  v.  Slaughter, 
81  Ala.  418;  Kent  v.  Mahaffey,  10  0.  S.  204;  Taylor  v.  Pe- 
gram,  161  lU.  106. 
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fectire  because  rt  does  not  comply  with  the  statutory  re- 
quirements.* 

It  follows  that  a  writtm  will  can  not  be  revoked  by 
a  nuncupative  will  (Brook  v.  Chappell,  84  Wis.  405; 
McCune  v.  Hause,  8  Ohio  144.) 

Sec.  991.  SAME  SUBJECT— WHAT  CON- 
STITUTES REVOCATION  BY  BURNING, 
TEARING,  ETC.— By  burning  as  an  act  constituting 
revocation,  is  not  meant  that  the  whole  will  mmt  be  de- 
stroyed, but  simply  that  the  mark  of  fire  should  visibly 
show  on  the  instrument    So  where  it  was  the  envelope 

•Hoitt  V.  Hoitt,  69  N.  H.  476,  56  Am.  Rep.  630;  Kent  v. 
Mahaffey,  10  O.  S.  804.  In  the  Ohio  case  just  cited— "A  tes- 
tator, being  blind,  told  J.  to  bring  him  his  will,  and  J.  handed  it 
to  testator  indosed  in  an  envelope  with  three  seals.  Testator, 
haviBg  felt  the  seals,  banded  it  back,  with  the  seals  unbroken,  to 
J.,  directing  him  to  throw  it  into  the  fire  and  bum  it.  J.  pre- 
tended to  do  so,  but,  in  fact,  put  the  will  into  his  pocket,  and 
threw  another  paper  into  the  fire,  calling  upon  testator  to  listen 
and  hear  it  bum,  and  the  testator,  smelling  the  paper  burning, 
believed  the  will  destroyed,  as  he  had  directed,  and  died  in  that 
belief.  After  testator's  death  the  will  was  produced  and  ad- 
mitted to  probate.  Held :  That  sucb  facts  do  not  amount  to  a 
revocation  under  the  statute,  no  sign  or  symbol  of  such  attempted 
revocation  appearing  upon  the  paper  itself." 

This  case  was  under  the  following  statute:  "A  will  shall  be 
revoked  by  the  testator  tearing,  cancelling,  obliterating,  or  de- 
stroying the  same — with  the  intention  of  revoking  it — by  the 
testator  himself,  or  by  some  person  in  his  presence,  or  by  his 
direction ;  or  by  some  other  will  or  codicil,  in  writing,  executed 
as  prescribed  by  this  title;  or  by  some  other  writing,  signed,  at- 
tested, and  subscribed,  in  the  manner  provided  by  this  title  for 
the  nutking  of  a  inSif  bat  nothing  herein  contained  shall  prevent 
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covering  -the  will  that  showed  signs  of  burning  and  the 
will  did  not,  it  was  held  not  to  be  a  revocation;  neither 
is  it  a  revocation  if  some  otiher  paper  is  burnt  supposing 
it  was  the  will.* 

Tearing  includes  cutting,  and  again  it  is  to  be  noted 
that  the  whole  instrument  need  not  be  torn  if  the  injury 
by  tearing  is  manifest,  and  done  with  the  intention  of  re- 
voking, it  complies  with  the  statute  though  very  sli^t 
in  extent    None  of  the  words  need  be  torn  ofF.t 

Cuicelling,  by  modem  holdings  is  sufficient  to  revoke 
a  will  where  done  with  that  intent,  if  lines  are  drawn 
•through  a  part  of  the  writtMi  will,  and  these  may  be  lead 
pencil  lines.  So  where  words  ki  the  will  were  erased, 
and  where  a  seal  and  part  of  the  signature  of  testator 
were  torn  off  and  the  re^t  of  Uie  signature  erased,  in  each 
case  it  was  held  sufficient.!  Whether  writing  the  word 
"cancelled"  with  tiie  intention  of  revoking  the  vnH  con- 
stitutes a  sufficient  act,  seems  to  depend  upon  where  it  is 
writtm.    If  written  across  the  face  of  the  instrument  it 

tbe  revocation  implied  b;  law,  from  subsequent  changes  in  the 
condition  or  drcumstanoes  of  the  testator.** — Rev.  Stat,  of  Ohio, 
Sec.  B95S. 

*Bibb  T.  Thomas,  S  Wm.  Bl.  104S;  Doe  v.  Hams,  €  Ad.  ft 
EI.  S09;  3S  E.  C.  L.  S98;  Sent  ▼.  Mahaffey,  Ifl  O.  S.  '904; 
Mundy  v.  Mund;,  IS  N.  J.  £q.  290. 

tBrovn's  Will,  1  B.  Monr.  (Ky.)  60;  Clarke  t.  Seripps,  S 
Bob.  563 ;  Sanders  t.  Babbitt,  61  S.  W.  Rep.  16S ;  Evan's  Will, 
£8  Fa.  St.  gS8. 

tOlmstead's  Est.,  182  Cal.  S24;  Miles'  App.,  66  Conn.  SS7; 
White's  Will,  25  N.  J.  Eq.  601.  The  older  rule  was  that  the 
cancellation  must  consist  of  crossed  lines  on  the  words  or  paper 
BO  a£  to  deface  the  writing.    See  Warner  v.  Wamar,  37  Vt.  366. 
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amounts  to  a  cancellation.*  While  if  the  writing  of  the 
word  "cancelled,"  or  words  of  similar  import,  is  upon 
the  marg;in  of  the  will  or  upon  the  back  of  a  page  of  the 
win  it  is  held  not  to  be  sufficient  to  constitute  a  revoca- 
tion-t 

In  general  to  constitute  rerooation  by  burning,  tear- 
mg,  obliterating,  mutilatmg,  cancelliag  and  the  like, 
there  must  be  first,  an  intention  to  revoke  cm  the  part 
of  the  testator,  hence  a  destruction  of  an  instnmient 
by  mistake,  or  fraud  or  without  testator's  consent  does 
not  amount  to  a  revoeati(Mi.t  So  a  destruction  made 
under  a  misapprdiension  of  facts,  as  where  the  testator 
destroyed  the  will  simply  because  he  erroneously  be- 
lieved diat  it  was  defectively  executed,  is  not  a  revoca- 
ti(m.§ 

So  where  a  testator  having  begun  the  destruction  of 
his  will,  with  the  intention  of  destroying  it  and  before 
the  act  is  completed  changes  his  intention  and  preserves 
tiie  will,  it  does  not  amount  to  a  revocation  (Giles  v. 
Warren,  41  L.  J.  P.  59;  L.  K.  2  P.  401). 

Where  the  intenticxi  of  the  testator  to  destroy  his  will, 
and  ^us  revoke  it,  is  frustrated  by  the  fraud  of  some 
third  person  who  prevaits  him  from  doing  so,  as  by 

*£Taii*8  Est.,  58  Ps.  St.  SS8;  Wainer  t.  Warner,  87  VI  85«. 

fLewis  V.  Lewis,  S  W.  &  S.  4S5 ;  Ladd's  WO],  60  Wis.  187. 

tOhnrtead's  Est.,  1S2  Cal.  Hi;  Batton  v.  Watson,  18  Ga. 
68. 

§Gilea  v.  Warren,  L.  R.  8  P.  401 ;  41  L.  J.  P.  59;  Powdl  v. 
Powell,  L.  R.  1  P.  «09. 
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fraudulently  preserving  a  will  which  the  testator  ordered 
and  believed  destroyed,  the  cases  are  directly  m  conflict, 
the  wei^t  of  authority  seeming-  to  be  that  the  will  is 
not  thereby  revoked  and  that  to  hold  it  so  would  be  add- 
ing to  the  statute  by  judicial  legislation.*  OUier  cases 
hold  that  the  intention  of  the  testator  being  clear  to  re- 
voke the  will  and  tiie  actual  destruction  being  prevented 
by  fraud,  the  will  is  to  be  deemed  revoked.  And  tiie 
author  believes  that  these  cases  are  right  in  principle, 
for  fraud  in  preventing  a  revocatioa  should  be  met  by 
llie  courts  just  as  much  as  the  fraud  or  undue  influence 
whidi  induces  the  making  of  a  will. 

If  lite  testator  with  the  intention  of  revoking  a  will, 
tears  it  in  pieces  or  actually  begins  to  bum  it,  and  it  is 
then  preserved  by  a  third  person,  without  the  testator's 
knowledge  and  consent,  it  will  be  deemed  to  be  revoked. 
But  Ihere  must  be  some  actual  overt  act  of  destruction, 
aod  not  a  mere  unexecuted  intention  to  destroy,  or  the 
preservation  of  the  will  may  operate  to  prevent  revoca- 
titm-t 

But  if  the  testator  acquiesces  in  the  preservation  of 
the  will,  there  is  no  revocation.    The  extent  of  the  de- 


*KeDt  V.  Mahaffe;,  10  O.  S.  201;  Graham  v.  Burch,  47 
Minn.  171 ;  Boyd  v.  Cook,  S  Leigh  (Va.)  82;  Contra.  Card  v. 
Grinman,  5  Conn.  169;  Prior  t.  Coggin,  17  6a.  444;  Smiley  T. 
Gamball,  2  Head  (Tenn.)  164. 

fCheese  v.  Lovejoy,  46  L.  J.  P.  66;  «  Pro.  Dit.  8S1 ;  Lovefl 
V.  Quitman,  88  N.  Y.  S77;  Gay  t.  Gay,  60  la.  415;  47  Minn. 
171 ;  28  Am.  St  R^.  dS9. 
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stnictioii,  obliterati<xit  or  cancdUmg  required,  depends 
hr^ly  on  Uie  statute,  but  more  largely  upon  tiie  inten- 
tum  of  ibe  t^tator.  Where  the  whole  will  is  physically 
destroyed,  Hxre  can  be  no  question  of  its  revocation; 
but>  equally,  where  such  is  the  iniention,  the  tearing  off 
of  a  seal,  cutting  out  or  cancelling  the  name,  tearing  the 
instrument  in  two  and  the  like  acts,  hare  been  held  suf- 
ficient to  constitute  a  revocation.* 

Ko  witnesses  are  required  to  a  revocation  of  a  will 
by  this  method  yrbea  'A  is  done  by  the  testator  himself, 
tfaou^  where  dme  by  a  third  person,  in  his  presence 
and  by  his  direction,  the  statutes  in  some  States  require 
witnesses.  Usually  the  whole  will  only  can  be  destroyed 
by  tfiis  method.  But  in  some  States  a  single  clause  or 
more  may  be  so  revoked,  leaving  the  remainder  of  the 
instrument  «tazid.t  But  the  alteration  or  cancellation 
of  parts  of  a  clause  in  the  wiU,  thereby  changing  the  legal 

*Woodfi]l  v.  Fatton,  76  Ind.  676,  40  Am.  Rep.  269;  Ga;  t. 
Gay,  60  la.  416 ;  Tomliiuon^s  App.  183  Pa.  St.  246. 

fThis  doctrine  of  partial  rerocatioB  is  deduced  from  that 
daiue  in  the  Statute  of  Frauds  which  provides  that  a  will  de- 
viaiiig  lands,  "or  any  part  thereof,"  may  he  revoked  by  the  tes- 
tator in  the  maoner  mentioned.  In  the  states  that  have  a  similar 
statute  the  holding  foDows  that  a  will  may  be  revoked  in  part. 
Except  in  Massachasetts,  where  the  state  statutes  do  not  provide 
for  partial  revocation,  and  the  words  or  portions  stricken  out 
are  not  rendered  illegible,  the  entire  will  may  be  probated,  while 
if  the  parts  cancelled  are  iUe^ble  and  the  intention  is  clearly  not 
to  revoke  the  i^ole  will  such  parts  alone  faiL  (GifBn  v.  Brooke, 
48  O.  S.  211 ;  Gardiner  v.  Ganhner,  66  X.  H.  2S0,  8  L.  R.  A. 
S8S.    Contra.  Bigelow  v.  GiUott.  12S  Mass.  102.) 
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effect,  as  by  dianging  a  life  estate  into  a  fee-simple,  will 
not  be  operative  without  re-execution.* 

The  revocation  of  a  will  may  be  found  to  have  been 
intended  to  take  effect  only  upon  the  due  execution  of 
another  v^d  instrument,  in  its  place.  And  where  this 
is  the  case,  if  the  later  instrument  fails,  the  revocation 
of  the  prior  will  fails  also.  But  it  must  be  evidenced 
that  the  testator  did  not  intend  to  revoke  the  prior  will 
absolutely  with  the  intenldon  of  executing  a  new  will 
afterwards  and  that  it  was  to  be  revoked  only  upon  the 
execution  of  the  new  will,  which  was  supposed  to  be 
valid.t 

This  doctrine,  known  as  conditional  revocation,  or 
revocation  to  take  effect  only  upon  certain  conditions, 
is  summarized  by  Professor  Page  as  follows:  "If  the 
revocation  is  of  a  class  in  which  testator's  intenticm  to 
revoke  is  essential,  and  testator's  intuition  is  in  fact 
conditiOTted  upon  a  oertam  state  of  fact,  there  is  no  revo- 
cation if  such  state  of  fact  does  not  exist"  (Wills,  Sec. 
275). 

Where  there  are  both  a  will  and  a  codicil,  the  revoca- 
tion of  the  will  revokes  the  codicil  also  if  the  two  instru- 
ments are  inseparably  connected,  but  not  where  the 

*£schback  v.  CollinB,  61  Md.  478;  Miles'  App.,  68  Cona. 
«87. 

fEggleston  v.  Speake,  3  Mod.  259;  Burns  v.  TraviB,  117  Ind. 
44;  Wolf  V.  Bollinger,  62  111.  368;  Goods  of  Cockayne,  Deane, 
Ecc.  R.  177;  2  Jur.  (N.  S.)  4fS4;  Stickney  v.  Hammond,  188 
Mass.  116;  Carpenter  v.  Miller,  3  W.  Va.  174;  Mendinhall's 
App.,  124  Pa.  St.  887. 
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a)dic2  contains  independent  provisions  whidi  may  stand 
alcHie. 

Where  a  will  is  found  torn,  mutilated  or  defaced,  it 
is  competent  to  show  that  this  was  the  result  of  time  or 
aiccident,  or  the  unlawful  act  of  a  third  person,  and 
was  not  done  by  the  testator  with  the  intention  of  re- 
vokmg  it  Where  the  will  remains  in  the  custody,  or 
within  the  reach  of  the  testator,  until  his  death,  and  is 
then  found  mutilated  or  cancelled,  the  presumption  is, 
that  it  was  done  by  the  testator  with  the  intentitm  of 
revoking  it.*  If  it  had  remained  m  the  custody  of  a 
third  person,  and  was  inaccessible  to  the  testator,  the 
presumption  is  that  it  was  not  done  by  the  testator  or 
by  his  authority.  In  every  case  the  presumption  is  only 
prtTtta  facie,  and  may  be  rebutted  by  ^owmg  the  actual 
facts  and  intentions  of  testator.f 

Where  a  will  is  shown  to  have  existed,  but  cannot 
be  found  after  the  testator's  death,  it  will  be  presumed 
'Qkat  he  destroyed  it  with  the  mtention  of  revoking  it, 
where  it  ranained  within  his  reach  and  he  was  of  sound 
imud.  But  if  at  the  time  the  will  was  probably  de- 
stroyed, the  testator  was  of  unsound  mmd,  or  if  the  will 
was  maccessible  to  him,  the  presumption  wOl  be,  that  it 
was  not  destroyed  as  a  result  of  his  involvntary  act. 
But  in  either  case  these  presumptions  may  be  rebutted, 
md  the  will  established  if  its  contents  can  be  shown.t 

•Christmas  v.  Whinyates,  8  Sw.  &  Tr.  81 ;  King  v.  Ponton, 
8S  Cal.  420;  TomlinBon's  Est.,  138  Fa.  St.  245. 

tJoboBon's  Win,  40  Conn.  587;  Valentine's  Will,  93  Wis.  46. 
tBehrens  v.  Behrens,  47  O.  S.  323 ;  Gardiner  v.  Ganfiner,  177 
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Sec.  992.  SAME  SUBJECT— REVOCATION 
BY  LATER  INSTRUMENT.~It  is  a  general  rule 
tiiat  the  latest  will  or  codicil  duly  executed  by  the  tes- 
tator controls,  and  therefore  revokes  aU  former  wills, 
by  whidi  a  different  disposition  of  the  property  is  made.t 
But  a  later  will,  unless  it  contains  express  words  rerok- 
ing  former  wUIs,  has  that  effect  only  to  the  extent  that 
the  two  are  inconsistent;  so  far  as  they  are  not  incon- 
sistent the  two  stand  together.^ 

The  leroking  instrument  need  not  always  be  a  later 

Pa.  St  S18;  Steinke's  Will,  95  Wis.  121 ;  Harris  t.  Harris,  10 
Wash.  655.  The  declarations  of  the  testator  id  his  lifetime  are 
admissible  botli  to  reaffirm  and  rebut  preeomptions  of  rerocation 
which  arise  from  its  disappearance,  while  the  will  was  in  his  cus- 
tocly.    Valentine's  Will,  93  Wis.  46. 

t"It  is  now  settled  by  statute,  in  most  jurisdictions,  that  if 
the  will  is  to  be  revoked  by  a  later  instrument,  that  instniment 
must  be  executed  with  the  formalities  of  a  will,  and  that  no  mat- 
ter how  clear  testator's  intention  may  be,  an  instrument  executed 
without  these  forms  camiot  revoke  a  will."  Page  on  Wills,  Sec. 
264,  citing  Cheese  v.  Lovejoy,  46  L.  J.  P.  66 ;  S  P.  D.  851 ; 
Barksdale  V.  Hopkins,  23  Ga.  3S2 ;  West  T.  West,  144  Mo.  119; 
Kennedy  t.  Upshaw,  64  Tex.  411,  and  others.  So  a  holographic 
wiD,  where  vaJid,  will  revoke  a  written  will.  Gordon  v.  Whil- 
lock,  92  Va.  723;  Ennis  t.  Smith,  14  How.  400,  contra.  In  re 
Soher,  78  Cal.  477.  But  a  nuncupative  will  cannot  revoke  a 
prior  written  will  unless  the  state  statute  authorizes  this  to  be 
done.    Woodward  t.  Woodward,  6  Sneed  (Tenn.)  49. 

JWetmore  v.  PaAer,  68  N.  Y.  460;  Hrane  v.  Noble,  172  U. 
S.  S88;  Snowhill  v.  Snowhill,  3  Zab.  448;  Sturgis  v.  Work,  122 
Ind.  134;  Austin  v.  Oakes,  117  N.  Y.  577.  In  the  last  case 
cited  the  second  will  failed;  there  being  no  express  revocation 
clause  in  it,  it  was  held  that  the  first  will  was  not  revoked. 
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wQ]  or  codidU  but  may  be  in  the  form  of  a  deed,  or 
simply  contain  the  revoking  clause  and  nothing  else.* 

That  is,  a  will  may  be  revoked  by  an  express  writing 
for  that  purpose,  tiiough  the  writing  is  not  testamai- 
tary  in  its  character,  but  such  revoking  instrument  must 
be  executed  with  the  same  formalities  required  for  a 
wffl.t 

Where  the  later  will  or  codicil  contains  an  express 
revocation  clause,  revoking  all  oiher  wills,  this  clause 
operates  to  revoke  all  previous  instruments  evm  tliough 
the  other  provisions  of  the  revoking  will  prove  inop- 
erative4 

But  where  a  will  which  ctmtains  an  express  revoca- 
tion clause  also  contains  language  which  clearly  shows 
that  the  testator  did  not  mean  to  revoke  the  former  wiU» 
but  only  to  alter  or  change  its  provisions,  and  to  have 
them  stand  and  be  effective  in  their  altered  form,  the 
previous  will  may  stand  and  have  effect  according  to 
such  intentions.  § 

In  conflicts  hetweai  inconsistent  wills,  courts  incline 
to  that  construction,  in  doubtful  cases,  idiich  will  pre- 

*Fame  v.  Forsythe,  86  Me.  867 ;  Baylej  v.  Bayley,  5  Cush. 
846 ;  in  this  last  case  the  revoking  inatniment  was  held  sufGcient 
when  containing  this  clause  duly  executed :  "It  b  my  wish  that 
the  will  I  mode  be  destroyed  and  my  estate  settled  according  to 
law." 

tBarksdale  v.  Hopkins,  SS  Ga.  SSS;  Noyes'  Will,  61  Vt.  14. 

JBunu  T.  Travis,  117  Ind.  44;  Walk  v.  Walls,  182  Pa.  St 
!W6;  Pierpont  v.  Patrick,  63  N.  Y.  591. 

gGelbke  v.  Gelbke,  88  Ala.  427;  Watt's  Est.,  168  Fa.  St. 
422. 
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vent  partial  intestacy.  Wlien  two  inconsistent  mOs  of 
the  same  date,  or  of  no  date  at  all,  are  found,  and  noth- 
ing can  be  shown  as  to  their  relative  order  of  execution, 
botb  mu»t  fail;  but  if  one  can  be  shown  to  be  later  in 
fact,  it  will  control.* 

But  usually  the  later  will,  when  designed  to  revoke 
an  earlier  will,  contains  an  expre^  clause  to  tliat  effect, 
and  such  a  clause  will  in  general  operate  according  to 
its  terms. 

A  revoking  will  or  codiral,  properly  executed,  whoi 
shown  to  have  existed,  and  that  it  was  not  itself  revoked, 
aind  that  its  provisions  were  inconsistent  with  the  former 
will  or  that  it  contained  an  express  revoking  clause,  wiU 
be  given  effect,  even  though  lost  or  mislaid,  so  that  it 
cannot  be  produced,  if  proof  can  be  made  of  its  con- 
tents.t 

Whether  the  revocation  of  a  later  will  shall  operate  to 
revive  an  earlier  will  revoked  by  it,  is  a  question  upon 
which  the  authorities  are  in  conflict.  In  some  States  and 
in  England  the  question  is  settled  by  statutes  whidi  de- 
clare, that  a  will  in  any  manner  revoked,  ^uiU  not  be 
revived,  except  by  a  re-execution.J 

*Murphy's  Est,  104  Cal.  654;  Crossman  t.  Crouman,  t6 
N.  Y.  146;  Gordon  v.  Whitlock,  92  Va.  TM.  So  where  the  wiU 
is  executed  in  duplicate,  both  parts  operate  as  one  will,  and  the 
later  one  does  not  revoke  the  earlier.  (Odenuoelder  v.  Schorr,  8 
Mo.  App.  468.) 

fWallis  T.  WaQia,  114  Moss.  510;  West  v.  Wert,  144  Mo. 
119 ;  Lambie's  Est.,  97  Mich.  49 ;  Mclntyre  t.  Mclntjrc,  l«t 
U.S.  388;  88  Minn.  169. 

}The  Statute  1  Vict,  c.  26,  Sec.  !U;  Sticknej's  Will,  161 
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Where  no  such  statutes  exist,  a  distinction  has  been 
made  between  the  revocation  of  a  later  will  which  ex- 
pressly revokes  the  earlier  one,  and  one  which  revokes 
the  earlier  one  by  implication  (mly.  As  to  the  former, 
it  is  usually  held  that  revocation  of  the  later  will  does 
not  revive  the  former  one.t  As  to  the  second  case,  many 
courts  reach  the  same  conclusion,  Ihough  perhaps  the 
weight  of  authority  is  that  the  revocation  of  the  later 
inconsistent  will,  leaves  the  former  one  in  force.|  The 
reason  being  that  the  second  instrum^it  revokes  the  first 
only  by  implication  and  as  it  would  have  no  force  itself 
until  the  death  of  the  testator  and  being  recalled  before 
his  death,  leaves  the  first  will  valid.  § 

Hiere  seems  to  be  no  conflict  that  where  the  revok- 
ing instnunent  contains  a  clause  of  revocation,  and  is 

N.  Y.  42;  Wolf  t.  Bollingar,  «S  111.  368;  Barker  v.  Bell,  49 
Ala.  £84.  In  aome  states  the  statutes  require  merely  that  it  shall 
Rppe«.r  from  the  terms  of  the  revocation  of  the  later  will  that  it 
was  the  intention  of  the  testator  to  revive  the  former.  Under 
such  iitatutefl,  declarations  of  the  testator  are  admissiUe  to  show 
hit  intentions.  Williams  v.  Williams,  142  Mass,  616 ;  McClure 
T.  McClure,  86  Tenn.  178. 

fPickens  v.  Davis,  1S4  Mass.  £62 ;  Scot  v.  Fink,  46  Mi<ji. 
S41 ;  Barksdale  v.  Hopkins,  £8  6a.  88S.  Contra,  Randall  v. 
Bmitj,  81  N.  J.  Eq.  648;  Taylor  v.  Taylor,  S  Nott  k  McC. 
(S.  Car.)  488. 

tPeck's  App.,  60  Conn.  66S,  47  Am.  Rep.  686;  Johnstim's 
Win,  19  Hun  (N.  Y.)  167;  McClure  v.  McQure,  86  Tenn.  173. 
Cofiira,  HartweU  t.  Lively,  SO  Ga.  816. 

SCheeie  v.  North.  IOC  Mich.  800;  Soott  v.  Fink,  48  Mich. 
S41. 
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destroyed  by  the  unauthorized  act  of  another,  that  the 
first  will  is  not  revived.* 

Sec.  9»8.  REVOCATION  IMPLIED  BY  LAW. 
—Under  the  rules  of  the  Common  Law  a  will  disposing 
of  real  property,  was  held  to  be  revoked  pro  tanto  by 
a  diange  in  testator's  estate,  and  to  be  revoked  entirely 
where  all  of  his  estate  had  been  altered  or  disposed  of.t 
So,  at  Common  Law,  if  tiie  testator  made  any  disposi- 
tion of  his  realty  whCTeby  his  title  was  divested  though 
but  for  an  instant,  it  revoked  pro  tanto  his  previously 
made  will.t  But  a  will  disposing  of  realty  and  person- 
alty was  not  revoked  by  conveyance  of  the  really.  §  This 
Common  Law  rule  was  the  result  of  the  doctrine  that  tjie 
testator  could  only  devise  property  which  be  owned  at 
the  time  of  making  the  will,  his  after-acquired  realty 
passed  to  his  heirs  at  law.lf 

But  at  Common  Law,  a  diange  in  the  testator's  estate 
did  not  revoke  a  testament,  except  to  the  extent  that 
ihe  testator  had  made  it  impossible  to  satisfy  bequests 

*Daj  v.  Day,  2  Green  Ch.  (8  N.  J.  Eq.)  SCO. 

tGood  TiUe  T.  Otway,  2  H.  Bl.  616;  Taylor  v.  KeUy,  81  Ala. 
S9;  Fleasant'fl  App.,  77  Pa.  St  366;  Bowen  v.  Jotmaon,  6  Ind. 
110;  Collup  T.  Smith,  89  V«.  266. 

JCave  V.  HolfonJ,  8  Ves.  Jr.  668. 

§Kent  T.  Mahaffey,  10  O.  S.  204.  In  this  case  the  realty  du- 
posed  of  by  the  testator  was  changed  into  penonalty,  and  was 
hdd  to  pass  to  his  devisee  aa  personalty. 

piarwood  V.  Turner,  8  P.  Wins.  168 ;  KnoUoys  T.  Aloock,  S 
Ves.  648;  Walton  v.  Walton,  7  Johns.  Qu  268. 
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by  otherwise  disposing  of  his  personalty.*     So  after- 
acquired  perstxialty  might  pass  by  testament. 

Under  modnn  statutes  the  Conmion  Law  rule  as  to  a 
diange  in  ihe  estate  of  testator  revoking  his  will  is  al- 
most entirely  abrogated.  The  State  statutes  expressly 
providing  that  such  changes  shall  not  revoke  his  will, 
unless  the  instrument  by  whidi  the  property  is  disposed 
of  declares  it  to  be  the  intention  of  the  testator  to  have 
mch  disposition  operate  as  a  revocation  of  his  will  in 
whole  or  in  part.t 

•Young  T.  Snow,  168  Maaa.  S87. 

t**A  bond,  agreement,  or  covensnt,  made  for  a  valuable  con- 
nderation  bj  a  testator,  to  convey  any  property  devised  or  be- 
queathed in  any  will  previously  made,  shall  not  be  deemed  a 
revocation  of  siicb  previous  devise  or  bequest,  either  at  law  or  in 
equity ;  but  such  property  shall  pass  by  such  devise  or  bequest, 
subject  to  the  same  remedies  on  such  bond,  agreement,  or 
l^atees,  aa  mi^t  be  had  by  law  against  the  heirs  of  the  testator, 
or  bis  next  of  kin,  if  the  same  had  descended  to  them." — Rev. 
SUt.  of  Ohio,  Sec.  69Si. 

"A  cbarge  or  incumbrance  upon  any  real  or  personal  estate, 
for  the  purpose  of  securing  the  payment  of  money,  or  the  per- 
fmnance  of  any  covenant,  shall  not  be  deemed  a  revocation  of 
any  will  relating  to  the  same  estate,  previously  executed;  but 
the  devises  and  legacies  therein  contained  shall  pass  and  take 
effect,  subject  to  such  charge  or  incumbrance." — ^Rev.  Stat,  of 
Ohio,  Sec.  5950. 

"A  conveyance,  settlement,  deed,  or  other  act  of  the  testator, 
1^  which  his  estate  or  interest  in  property  previously  devised  or 
bequeathed  by  bim,  shall  be  altered,  but  not  wholly  divested,  shall 
not  be  deemed  a  revocation  of  the  devise  or  bequest  of  such 
property,  but  such  devise  or  bequest  shall  pass  to  the  devisee  or 
legatee,  the  actual  estate  or  Interest  of  the  testator,  which  would 
otherwise  descend  to  his  heira,  or  pass  to  his  next  of  kin ;  unless, 
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At  Common  Law,  the  will  of  a  wonum  wm  rtrakfid 
hj  her  subsequent  marriage,  unless  it  had  been  made 
with  her  husband's  consent,  as  part  of  a  marriage  set- 
tlement. And  this  Common  La-w  rule  became  a  part  of 
the  Common  Law  in  the  United  States,  and  is  ezpresalf 
sanctioned  in  a  few  States  by  statute,  while  in  other 
States  the  statutes  expressly  declare  that  tiie  will  of  an 
unmarried  woman  shall  not  be  deemed  revoked  by  har 
subsequent  maTriage.* 

Where  no  statute  exists  upon  the  subject,  it  has  bem 
held  that  the  modern  statutes  relieving  a  nuirried  woman 
of  faer  Common  Law  disabilities  have  abrogated  the 
Common  Law  rule.t 

in  the  instrument  by  which  such  alter^tioa  is  msde,  the  iaXwa.- 
tiwi  is  declared,  that  it  shall  operate  as  a  reTocation  of  such  pre- 
Tious  devise  or  bequest." — Rev.  Stat,  of  Ohio,  Sec.  69C6. 

"But  if  the  provieioTis  of  the  instrument  b;  which  such  alt«r- 
ation  is  made,  are  wholly  inconsistent  with  the  terms  and  nature 
of  such  previous  devise  or  bequest,  such  iiurtrument  shall  operate 
a»  a  revocation  thereof,  unless  such  provisions  depend  on  a  cob- 
<Ction  or  contingency,  and  such  concBtion  be  not  performed,  or 
such  contingency  do  not  happen." — Rev,  Stat,  of  Ohio,  Sec. 
5957. 

*The  rule  is  abrogated  in  Ohio  by  Rev.  Stat.  5958.  In  Swan 
T.  Hammond,  198  Mass.  45,  where  the  statute  provided  the  man- 
ner in  which  a  will  should  be  revoked,  and  stated  that  "nothing 
oontained  in  this  section  shall  prevent  the  revocation  implied  by 
law  from  subsequent  changes  in  the  condition  or  circumstances 
of  the  testator,"  the  will  of  a  feme  tole  is  beld  revoked  by  her 
subsequent  marriage.  See  also  Colcord  v.  Conroy,  40  Fla.  97 ; 
Crum  V.  Sawyer,  18C  111.  44S;  Lansing  v.  Haynes,  95  Mich.  16; 
Ellis  V.  Darden,  88  Ga.  368,  11  L.  R.  A.  61. 

fNoye*  V.  Southworth,  55  Mich.  173,  54  Am.  R^.  S59; 
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At  Common  Law,  the  muriage  of  a  man  and  the 
birtii  of  issue  revoked  his  will  made  before  marriage, 
where  such  will  disposed  of  all  of  his  property,  and  made 
no  provision  for  his  issue.  And  this  is  the  settled  rule 
in  the  United  States.*  His  marriage  alone  without  the 
birth  of  issue  did  not  revoke  the  wiU  since  imder  the  law 
of  descent  then  prevailing  a  wife  could  not  inherit  from 
her  husband.  Under  the  modem  statutes  of  descent  the 
wife  does  inherit  when  the  hiisbu>d  dies  without  issue, 
and  because  of  this  duuige  some  courts  hold  that  mar- 
riage alone  may  revoke  the  will  of  testator.f  Some 
State  statutes  uphold  this  nde,  while  othor  deeisiong 
deny  it.t 

L;oD*8  WO],  t6  Wis.  889;  Hoitt  t.  Hoitt,  68  N.  H.  47S;  Tul- 
Urt  Will,  79  m.  99.  Contra.  Brown  y.  Clark,  77  N.  Y.  869; 
Swan  T.  Hanunond,  188  Mass.  45 ;  Shorten  v.  Judd,  60  Kan.  78. 
•Baldwin  y.  Spriggs,  65  Md.  878;  Hoitt  t.  Hoitt,  68  K.  H. 
VT6 ;  Morgan  v.  Davenport,  60  Tex.  2S0 ;  Ga;  t.  Gay,  84  Ala. 
88 ;  Kenebel  t.  Scrafton,  2  East  680.  At  conuaon  law  this  hold- 
ing was  on  the  theory  that  such  chan^  of  circumstanoea  created 
a  presumption  of  intention  to  revoke;  the  modem  basis  of  the 
holding  is  that  this  condition  is  annexed  to  all  wills  upon  the 
happening  of  which  the  will  fails. 

In  Baldwin  t.  Spriggs,  supra,  Spriggs  was  a  married  man 
having  children  living  at  the  time  of  the  executioo  of  his  will, 
these  children  survived  him.  He  subaequoitlj  remarried  and  had 
children  by  his  second  wife.  His  wiU  was  held  to  be  revoked, 
although  it  did  not  dispose  of  all  of  his  property,  the  courts 
saying  that  property  acquired  after  the  execution  of  a  will,  and 
unaffected  by  the  will  is  not  a  provision  for  the  after-bom  chil- 
dren. 

fAmeiican  Board  v.  Nelson,  72  III.  564;  Sherrer  v.  Brown, 
n  Colo.  481. 

tCorker  v.  Corker,  87  Cal.  643 ;  Hudnall  v.  Ham,  172  IQ.  76 ; 
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dianges  in  the  circumstaaces  of  tiie  testator  mi^t, 
at  Common  Law,  raise  an  inference  of  revocation,  and 
where  the  inference  was  not  rebutted  amounted  to  a 
revocation  of  a  previously  made  wilL  These  changes 
which  would  amount  to  a  revocation,  were  quite  defi* 
nitely  designated  at  Common  Law,  and  usually  the 
diange  is  one  of  these,  or  one  menti(med  under  modem 
statutes,  or  it  cannot  have  the  effect  of  revoking  a  will, 
although  there  are  decisions  whidi  say  that  any  change 
in  circumstances  whidi  creates  new  moral  duties  oper- 
ates as  a  revocation.*  The  following  dianges  in  the 
status  or  circumstances  of  the  testator  are  held  not  to 
be  sufficient  to  constitute  a  revocation  of  his  previously 
made  will: — a  diange  in  Mxe  testator's  funily,  as  by  be- 
mg  divorced  from  his  wife,  or  the  birth  of  a  duld  con- 
Swan  T.  Sayles,  165  Masa.  177 ;  Bowers  t.  Bowen,  68  lad.  4S0 ; 
Mund;  v.  Mundj,  Ifi  O.  C.  C.  156.  State  Btatutes  providing 
that  a  subsequent  marrisge  rerokes  the  will  of  the  testator,  cover 
cases  where  after  the  marriage  the  husband  and  wife  separate  bj 
agreement ;  and  where  the  will  so  revoked  bequeathed  all  of  tes- 
tator's property  to  his  intended  wife.  Corker  v.  Corker,  87  Cal. 
643 ;  logersofl  t.  Hopkins,  170  Moss.  401 ;  Ellis  v.  Darden,  86 
Ga.  S68,  11  L.  R.  A.  61. 

'Young's  App.,  SO  Pa.  St  116;  Page  on  Wills,  Sec.  £86: 
**The  theory  underlying  the  doctrine  of  revocation  by  change 
of  circumstances  was  originally  that  the  testator  must  be  pre- 
Bumed,  in  view  of  the  change,  to  have  desired  a  different  disposi- 
tion of  his  property  from  that  indicated  in  his  will.  While  this 
was  the  theory,  the  rules  of  revocation  were  absolute,  and  were 
not  dianged  in  eases  where  it  could  be  shown  affirmatively  that 
the  testator  did  not  wish  or  intoid  the  revocation." — Page  on 
Wills,  Sec  280. 
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templated  in  the  will  and  the  death  of  hia  wife;|[  the 
death  of  a  b^eficiary  or  of  a  sole  legatee;*  testator's 
re-marriage  ;t  the  increase  of  hk  estate  and  his  long 
continued  insanity.^ 

A  will  impliedly  revoked  as  by  marriage,  or  marriage 
and  birth  of  issue,  is  not  revived  by  the  dissolution  of 
the  marriage  or  the  death  of  fhe  issue,  but  in  order  to 
be  revived  must  be  republished  by  the  testator.  What 
is  meant  by  republication  will  be  taken  up  m  a  later 
8ection.§ 

Sec.  994.  SAME  SUBJECT— EFFECT  OF 
BIRTH  OF  CHILD  UPON  PREVIOUS  WILL. 
— As  a  rule.  State  statutes  provide:  1.  That  the  birth 
of  a  cbild  to  testator,  revokes  any  will  previously  made, 
unless  sucb  child  is  provided  for,  or  intentionally  ex- 
cluded by  the  provisions  of  sudi  wilI.!F  2.  That  where 
testator  has  a  diild  or  diildren  at  the  time  of  executing 
his  will,  but  who  has  a  diHd  absent  or  reported  dead,  or 

llCard  V.  Alexander,  46  Coim.  492;  Warner  t.  Beach,  4  Gray 
(70  Man.)  162. 

■Brown  t.  Just,  118  Mich.  678;  In  re  Hickman,  101  CaL 
609 ;  Hoitt  T.  Hoitt,  68  N.  H.  475. 

fCharlton  t.  Miller,  37  0.  S.  298. 

^Warner  v.  Bead,  4  Gray  162. 

iSee  Sec.  997 ;  Ash  v.  Ash,  9  O.  S.  988 ;  Corker  y.  Corker,  87 
Cal.  648 ;  Bowers  t.  Bowers,  5S  Ind.  480. 

pier.  Stat,  of  Ohio,  Sec.  5959;  Belton  t.  Summer,  SI  Fla. 
189;  Smith  v.  Hobertson,  89  N.  Y.  555;  Rhodes  v.  Weldy,  46 
O.  S.  284.  The  Ohio  Statute  provides  that  "no  other  evidence 
to  rebut  the  presumption  of  revocation  shall  be  received."  And 
a  win  thus  revoked  will  not  be  revived  by  the  death  of  the  child  in 
the  lifetime  of  the  testator.    Ash  v.  Ash,  9  O.  S.  888. 
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shall  afterwards  hare  a  dtild  which  is  not  provided  for 
in  such  will,  such  absent  or  «ft«r-bom  child  *kall  take 
the  same  ^lare  of  the  estate,  both  real  and  personal,  as 
if  the  testator  had  died  intestate,  unless  the  intention  to 
exclude  such  child  is  shown  by  the  terms  of  the  will.* 
3.  That  unless  the  testator  provides  for  his  children,  or 
by  language  in  the  will  shows  his  intention  to  omit  to 
provide  for  them,  such  children  will  take  the  same  ihare 
of  his  estate  as  they  would  have  taken  had  he  died  in- 
tcsUle.t 

Sec.  995.  SAME  SUBJECT— INTENTIONAL 
OMISSION  EXPLAINED.— Where  the  sUtutes  al- 
low the  testator  to  disinherit  a  diild  by  intentionally 
omitting  to  make  provision  for  such  child,  it  is  not  neces- 
sary for  him  to  use  any  formal  language  in  expressing 
such  intention.  The  intention  may  be  inferred  from  the 
language  used.  Thus  by  ttte  weight  of  authority  where 
the  testator  disposes  of  all  of  his  property,  without  nam- 
ing his  children,  it  is  not  shown  that  his  intention  was  to 
make  no  provision  for  them4  While  where  the  property 
is  all  left  to  the  wife  of  testator,  and  the  will  tben  states 
that  this  was  done  because  the  testator  knows  ^e  will 

*ReT.  9tat.  of  Ohio,  Sec.  S961 ;  Grosvenor  v.  Fogg,  81  Pa. 
St.  400;  Burs  v.  All»i,  93  T«iii.  149;  Bowoa  t.  £bxie,  IM 
Mass.  SST.  These  statutes  do  not  revoke  the  will,  but  airaply 
provide  what  the  omitted  diild  shall  take ;  so  tiiat  if  the  omitted 
child  dies  without  issue  the  will  is  aot  diangnd  or  avoided. 

fTrotter  v.  Trotter,  31  Ark.  146;  Lurie  v.  Radnitzer,  106  111. 
609;  Smith  v.  01mst«ad,  88  C«l.  68S. 

tWard  v.  Ward,  120  HI.  Ill;  Carpenter  v.  Snow,  117  Mich. 
469;  Burcli  v.  Brown,  46  Mo.  441 ;  conirOy  Lurie  v.  Radnitzor, 
lfi«  m.  609. 
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always  be  «  kind  and  devoted  mother  to  his  children, 
the  intention  not  to  provide  for  his  children  suiRciently 
appears.*  A  specific  reference  to  his  unborn  childroi  by 
testator,  and  a  provision  for  them  in  the  alternative,  is  a 
sufficient  intention  to  exclude  such  children  except  as  to 
such  provision-t 

So  the  testator  may  by  express  declaration  provide 
that  a  child,  naming  him,  shall  have  no  part  of  his  estate, 
and  this  is  wiquestionably  sufficient  (Block  v.  Block, 
3Mo.5M). 

Sec.  »»6.  SAME  SUBJECT— WHAT  CON- 
STITUTES A  PROVISION  FOR  A  CHILD. - 
To  constitute  a  provision  for  a  child  to  satisfy  the  stat- 
utes the  provision  must  be  an  interest  Tvhidi  will  take 
effect  immediately  upon  the  death  of  the  testator,  and  not 
a  future  interest,  as  a  remainder  or  a  reversion,  whether 
vested  or  contkigent.t  Hence  where  the  provision  was 
a  devise  to  testator's  wife  dm-ing  her  life  and  at  her 
death  to  the  heirs  of  her  body,  it  was  held  not  to  be 
sufficient  provision  for  on  after-born  child.§  Although 
tke  dedsions  are  not  uniform  and  there  are  cases  which 


'Rhodes  T.  BIcTia,  99  Cal.  045 ;  contra.  Walker  t.  Hall,  94 
Ftu  St.  488. 

fOdMrn  V.  Bank,  116  HI.  180 ;  VeiriDder  t.  Winter,  98  Wis. 
«87. 

tAIlcn  T.  Johnson,  68  la.  124;  Rhodes  t.  Weldy,  46  0.  S. 
284;  Wniard's  Btt.,  68  Pa.  St.  S87;  Ramsdill  t.  Wentwturth, 
101  HaBB.  135. 

§Rhodes  T.  Wetdy,  46  O.  S.  984;  Bow«b  v.  Hoxle,  19T 
Maw.  59T. 
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hold  that  a  reversion  or  a  remainder  is  a  sufficient  pro- 
vision under  the  statutes.* 

The  fact  tliat  the  child  was  in  being  but  not  bom  at 
tiie  time  of  the  execution  of  the  will  does  not  matter,  and 
such  child  comes  within  the  rule  of  after-bom  children 
(Evans  v.  Anderson,  15  O.  S.  824).  So  the  birth  of 
an  illegitimate  child,  after  the  making  of  a  will,  where 
the  statutes  allow  such  child  to  inherit  when  acknowl- 
edged by  both  parents,  and  this  is  done,  effects  a  revoca- 
tion of  the  will  (Milbum  v.  Milbura,  60  la.  411).  But 
the  adoption  of  a  diQd  by  testator  does  not  revoke  a 
previously  executed  will.t 

•Verrinder  v.  Winter,  98  Wis.  887. 

tDavis  V.  Fogel,  1«4  Ind.  41;  Comassi^s  Will,  107  CoL  1; 
contra.  Woods  v.  Drake,  135  Mo.  39S. 
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KEVUBLICATION,  JOINT  WILU,  CONTRACTS  TO  WILL,  ETC. 

Sec.  997.  THE  REPUBLICATION  OF  A 
WILL. — By  republkation  is  meant  tiie  reissuing  and 
revalidating  of  a  will  previously  executed.  Literally, 
republication  means  a  second  making  public,  but  i^en 
applied  to  wills,  it  signifies  the  revival,  either  by  re-exe- 
fnition  or  by  a  codicil  adapted  to  the  purpose,  of  a  will 
previously  executed,  and  wbv^  may  have  been  revoked.* 

After  revocation,  a  will  can  only  be  given  effect  again 
by  a  republication.  This  may  be  accomplished,  either 
by  re-execution  with  the  required  formalities,  or  by  the 
due  execution  of  a  codicil  or  other  kistrument,  recogniz- 
ing the  will  as  still  existing.t 

At  Common  Law,  before  the  passage  of  the  Statute 
of  Frauds  (29  Car.  II,  Ch.  8,  Sec.  5),  wills  of  both 
real  and  personal  property  (Xiuld  be  revived  or  repub- 
lished by  parol  evidmce  of  the  testator's  acts  and  declara- 
tions, or  any  informal  writing  of  the  testator  showing 
an  intention  to  revive,  and  by  keeping  the  revoked  will 
and  speaking  about  it  as  his  wilLt    By  the  Statute  of 

•Abbott'i  Law  Diet.,  "WOb ;"  Whiting's  App.,  67  Conn.  879. 

fBrown  t.  Clark,  77  N.  Y.  369 ;  NeflTs  Appeal,  48  Pa.  St. 
«09;  Qarker  t.  Bell,  46  Ala.  216. 

tSchouler  on  Wills  (2d  ed.),  Sec.  444;  Miller  v.  Brown,  t 
Ha^.  S09;  Harrard  v.  Davis,  $t  Binn.  Fa.  4X5. 
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Frauds,  and  by  statute  in  the  United  States,  the  Com- 
mon Law  rule  has  been  abrogated  and  wills  can  only  be 
republi^ed  by  a  formal  re-execution  or  by  a  properly 
executed  codicil.*  The  Statute  of  Frauds  applied  only 
to  wills  of  realty  and  did  not  affect  testaments,  while  the 
State  statutes  in  this  country  usually  apply  to  both  wills 
and  testaments.! 

The  effect  of  a  republication  is  to  make  the  will  thus 
re-executed  of  original  validity  as  of  ibe  date  of  sudi 
republicaticm.} 

The  republication  also  extends  the  will  to  subjects 
which  have  come  into  existence  since  its  date,  cures  all 
defects  in  execution,  and  revokes  any  prior  will  whidi 
is  inconsistent  with  the  instrument  republished.§ 

Sec.  998.  JOINT,  DUPLICATE  AND  MU- 
TUAL WILLS  CONSIDERED.— "A  joint  will  is, 
as  the  name  implies,  one  single  instnmient  made  by  two 
or  more  testators  and,  if  properly  executed  by  each,  and 
intended  to  take  effect  upon  the  death  of  each,  is  as 
much  entitled  to  probate  upon  the  death  of  each  as  if 
each  had  made  a  sepuate  will.    But  a  joint  will  made 

*Long  T.  Aldred,  3  Add.  48;  Barker  t.  Bell,  46  Ala.  216; 
Stickney'a  WiU,  161  N.  Y.  42. 

fMiller  v.  Brown,  2  Hagg.  209;  Jackson  v.  Hollowaj,  7 
Johns.  N.  Y.  S94. 

tGilmore's  Est.,  164  Fa.  St.  523;  Schouler  on  WiUs  (2cl  «d.), 
Sec.  460;  Brown  t.  Clark,  77  N.  Y.  870. 

§Aiii.  &  Eng.  Encyc.  of  Law,  Vol.  29,  Pg.  386;  Jonet  v. 
Shewmaker,  36  Ga.  161;  In  re  Murefidd*s  Will,  74  la.  479; 
Wallpole  T.  Cholmottdeley,  7  Term  Rep.  138.  And  see  previous 
section  986  on  codicils. 


tvGoogle 


JOINT  WILLS,  ETC.  ISS 

by  two  persons  to  take  effect  after  the  deatb  of  both  will 
not  be  admitted  to  probate  during  the  life  of  either."* 

Two  persons  may  join  in  a  will,  by  whidi  tiie  sur- 
TiTor  shall  take  the  property  of  the  other.  So  a  mutual 
will  of  husband  and  wife  is  valid,  and  is  held  to  be  the 
separate  will  of  the  one  that  dies  first.t 

Two  persons  owning  property  in  severalty  or  in  com- 
mon, may  unite  in  one  will  wbich  may  pass  the  interest 
of  either  or  both,  if  either  or  both  die  without  having 

•Am.  k  Eng.  Encyc.  of  Law  (Irt  ed.),  Vol.  «9,  Pg.  187; 
Belts  T.  Harper,  S9  O.  St.  6il,  *8  Am.  Rep.  77;  Wyche  t. 
dapp,  48  Tex.  644;  Matter  of  Diez's  Will,  50  N.  Y.  88. 

fMatter  of  Dicz's  WOl,  60  N.  Y.  88 ;  Allen  t.  Allen,  28  Kan. 
18;  Est.  of  Mary  Cawlej,  ISg  Fa.  St  6X8.  In  the  last  case  a 
Inxitlier  and  sister,  Benjamin  and  Mary  Cawley,  joined  in  exe* 
cubing  a  paper  in  the  following  form:  "I,  fi.  C.  should  I  die  first, 
and  I,  M.  C,  should  I  be  the  first  to  die,  give,  devise  and  be- 
quiath,  and  to  the  survivor  of  either  of  us,"  all  of  the  estate  of 
the  decedent  for  life  with  a  remainder  over.  Throughout  the 
papar,  except  in  the  clause  appointing  an  executor,  the  operative 
words  were  in  the  singular  number.  Benjamin  died  first,  in 
1887,  and  the  inttrument  was  probated  as  His  will,  and  his  money 
was  turned  over  to  Mary  Cawley.  In  1888  Mary  Cawley  died, 
aad  tW  will  was  again  probated  as  her  will.  But  soon  after  a 
later  will  <^  Mary  Cawley  was  produced  making  a  differuit  dl^ 
posilBOB  of  her  estate  from  that  in  tlie  previous  paper.  It  was 
hdd  tliat  the  irst  instrumoat  was  not  a  contract  in  form  or  effect, 
and  there  being  no  joint  devise  it  was  not  a  joint  wiU.  It  was 
properly  a  double  will  and  must  be  construed  and  treated  as  a 
separate  will  of  eadi  maker.  So  that  at  the  death  of  one,  it  was 
revocable  by  the  other  as  to  her  separate  property,  and  as  the  later 
win  of  Mary  Cawley  did  revoke  it,  it  was  not  applicable  to  her 
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revoked  it.t  But  they  cannot  fix  the  death  of  the  sur- 
vivor as  the  time  for  sudi  a  will  to  take  effect,  as  this 
would  ddajr  the  settiement  of  the  estate  of  tbe  one  who 
died  first.* 

The  fact  that  two  persons  join  m  executmg  a  will 
of  property  belonging  to  one  of  them  only  does  not  vi- 
tiate it  as  to  that  one,  and  such  will  is  neither  a  joint  nor  a 
mutual  will,  the  additional  signature  being  treated  as 
surplusage.    (Smith  v.  Holden,  58  Ean.  585.) 

Where  a  mutual  will  is  by  its  terms,,  to  take  effect 
only  on  a  named  contingency,  it  will  not  operate  unless 
that  ctmtingency  happens. 

The  testator  may  execute  two  wQls,  one  of  Tducii 
shall  operate  as  to  a  portion  of  his  estate,  uid  the  other 
as  to  the  residue.  He  may  make  two  or  more  wills  to 
take  effect  in  the  alternative;  and  be  may  execute  his 
will  in  duplicate,  but  only  one  part  will  be  admitted  to 
probate  and  the  revocation  of  one  part  witii  the  mten- 
tion  of  revoking  the  will,  revokes  both  parts. 

Sec.  999.  CONTRACTS  TO  LEAVE  PKOP- 
ERTY  BY  WILL  CONSIDERED.— Where  a  tes- 
tator has  made  a  contract  in  his  life  time,  upon  a  valid 
consideration  to  dispose  of  his  property  in  part  or  in 
whole,  according  to  the  terms  of  said  contract,  the  ques- 

tWalker  v.  Walker,  14  O.  S.  157;  Betts  v.  Harper,  89  0.  S. 
689,  48  Am.  Rep.  477. 

•Hmhy  v.  Clark,  SB  Ark.  17,  87  Am.  Rep.  1 ;  Bank  v.  Bliss, 
67  CoDD.  817.  But  if  a  mutual  will  b  not  offered  for  probate 
until  the  death  of  all  executing  it,  it  may  then  be  admitted  as 
the  will  of  each  and  all  such  persons.  Walker  v.  Walker,  14  O. 
a  157;  BettB  v.  Harper,  89  0.  S.  699. 
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tion  arises  to  what  extent  will  such  contract  affect  a  will 
not  according  to  the  terms  of  it.  Such  contract  to  leave 
property  by  will  is  valid,  but  there  must  exist  an  actual 
contract,  and  a  mere  promise  by  the  testator  without 
consideration  will  not  suffice  nor  will  it  be  enou^  that 
the  party  daiming  has  rendered  valuable  services  to  the 
testator,  merely  upon  the  hope  or  expectation  that  he 
wiU  obtain  compensation  through  the  testator's  will. 
And  where  there  is  a  contract,  the  party  claiming  must 
diow  that  he  has  performed  his  part  of  the  agreement.* 

Where  the  contract  is  to  bequeath  personal  property, 
or  to  give  a  money  legacy,  the  agreement  is  valid  though 
not  in  writing.  And  if  the  will  is  not  made  as  agreed, 
the  party  entitled  can  recover  the  value  of  the  property 
or  the  sum  agreed  upon  from  the  estate  of  the  deceased, 
and  neither  a  failure  to  mal»  any  wiU  at  all,  nor  the 
making  of  a  will  leaving  all  his  property  to  others  can 
defeat  the  claim.t 

Where  a  contract  is  to  devise  real  estate,  or  all  of 
testator's  estate  both  real  and  personal,  such  contract 
must  be  in  writing,  to  satisfy  the  Statute  of  Frauds,  in 

'Wellington  v.  Apthorp,  14S  Maes.  169;  Moore  v.  Stephens, 
07  Ind.  271 ;  Emory  v.  Darling,  50  0.  St.  160 ;  Woods  v.  Evans, 
lis  nt.  186,  86  Ga.  6S6. 

tWellingtoE  v.  Apthorp,  145  Mass.  169.  A  testator's  will 
made  in  porsuaace  of  such  a  contract  is  revocable  the  same  as 
any  other  will,  the  remedy  for  the  breach  of  a  contract  is  an 
action  for  damages  against  the  testator's  estate,  or  a  suit  is 
equity  to  have  the  beneficiaries  made  trustees  of  the  property  to 
perform  the  tentract.  Sloniger  v.  Sloniger,  161  DI.  270;  Clark 
v.  Cordry,  <S9  Mo.  App.  6;  Hudson  t.  Hudson,  87  Ga.  678. 
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that  section  which  requires  agreements  for  the  sale  of 
bud  to  be  in  writing,  or  it  can  not  be  proved;  unless 
there  has  been  such  part  performance  as  will  take  the 
case  out  of  the  Statute  of  Frauds.* 

Where  there  is  a  T^d  contract  to  leave  properly  by 
will,  and  the  will  is  not  made  as  agreed,  the  pwty  en- 
titled may  have  compensation  out  of  ttie  estate  of  the 
deceased,  or  be  may  enforce  specific  performance  of  the 
agreement  against  the  heirs  or  devisees  or  against  sub- 
sequent grantees  with  notioe.t 

It  is  competent  for  a  parfy  to  agree  with  (me  ^o 
would  be  his  heir  at  law,  in  case  he  made  no  will,  that 
he  will  make  no  will,  by  which  liie  interest  of  the  other 
as  bis  heir  at  law,  shall  be  a£fected.  Where  such  a  con- 
tract has  been  entered  into  upon  sufficient  considera- 
tion, and  a  will  is  made  disposing  of  the  property,  the 
party  entitled  may  recover  from  the  estate  as  though 
there  had  been  no  will.t 

Where  the  contract  was  to  compensate  the  claimant 
by  a  legacy  not  fixed  in  amount,  but  left  to  be  det^- 
mlned  by  the  testator,  the  claimant  must  be  satisfied  with 
whatever  legacy  is  given  him  in  the  will.  And  in  any 
case  the  claimant  by  accepting  the  provision  of  Uie  will 

•Alexander  v.  Alexander,  160  Mo.  679,  74  Wis.  176;  Man- 
ning V.  Fippen,  86  Ala.  367;  Carmichael  t.  Canmchael,  72 
Blich.  76. 

t  Jones  V.  Martin,  S  Ves.  Jr.  S66;  Townsend  v.  Vander- 
werker,  160  U.  S.  171;  Whiton  v.  Whiton,  179  m.  82,  76  HI. 
App.  663;  Carmichael  v.  Carmichael,  72  Mich,  76;  Layson  v. 
Davis,  17  Mont.  220;  Kastell  t.  Hilman,  69  N.  J.  Eq.  49. 

t87  Pa.  St.  618,  30  Am.  Rep.  S83. 
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waives  the  rig^t  to  further  compensaticm  under  the  txm- 
tract  If  no  legacy  at  all  is  made,  the  claimant  may  re- 
cover the  reasonable  value  of  the  consideration  rendered 
by  him.* 

Sec.  1000.  BY  WHAT  LAW  A  WILL  IS  TO 
BE  GOVERNED.— It  is  the  general  rule  in  relation 
to  wills  of  re^  property  that  all  questions  as  to  the  ca- 
pacity of  the  testator,  his  power  to  dispose  of  the  prop- 
erty and  tiie  formalities  of  execution,  are  governed  by 
the  law  of  the  place  where  the  land  lies;  that  is,  in  tech- 
nical phrase,  wills  of  realty  an  governed  by  the  leat  rd 
ntaA 

This  rule  means  that  though  the  testator  executes  his 
will  with  the  formalities  required  ^ere  he  is  domiciled, 
but  not  in  accordance  witii  \ht  formalities  required  in  the 
State  where  the  land  lies,  it  will  be  invalid.]: 

The  general  rule  in  relation  to  wills  of  personal  prop- 
erty is,  tirat  they  are  to  be  governed  by  the  law  of  the 
testator's  domicile;  that  is,  technically,  tiie  lew  domiciUi.^ 

In  some  States,  the  rule  as  regards  re^ty  is  changed 

•Hudson  T.  Hudson,  87  6a.  678;  Wallace  ▼.  Lone*  105  lad. 
StS;  POTter  v.  Dunn,  181  N.  Y.  81*. 

fPepper's  Est.,  148  Pa.  St.  B;  Company  v.  Windsor,  148 
Ind.  682;  De  Vaughn  v.  Hutchinson,  165  U.  S.  666;  Baile;  t. 
Bailey,  8  CMiio  289;  Am.  &  Eng.  Encyc.  of  I<aw,  Vol.  8,  Pg. 
680. 

{Knigfat  V.  Wbeedon,  104  Ga.  809;  Nelson  v.  Potter,  N.  J. 
L.  8«4;  Jcnes  v.  Robinson,  17  O.  S.  171. 

SManudi  v.  Manuel,  IS  O.  S.  458 ;  Jenvins  v.  Company,  68 
N.  J.  £q.  194;  Yoie  v.  Cook,  67  m.  App.  S86. 
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by  statute  ao  far  as  the  formalities  of  execution  are  con- 
cerned, by  making  the  law  of  the  place  where  the  will  is 
executed  cmtroL 

Under  these  statutes  a  will  valid  where  executed  is 
made  suffidmt  to  pass  title  to  land  anywhere.* 

•GncD  T.  Alden.  M  M&  177.. 
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CHAPTER  IX. 

PBOBATE  AND  CONTEST  OF  WILLS. 

Sec  1001.    WHAT  IS  MEANT  BY  PROBATE. 

— Probate  is  defined  "as  the  solemn  judicial  act  of  an 
officer  authorized  by  law  adjudging  and  decreeing  that 
the  instnunent  o£Fered  to  be  proved  or  recorded  as  the 
last  will  and  testament  of  deceased  is  such  last  will  and 
testament  The  word  'probate'  is  often  so  used  as  to 
include  the  offering  of  proof  before  such  authorized  of- 
ficer, and  even  the  entire  judicial  proceeding  which  re- 
sults in  the  admission  of  the  will  to  probate."* 

Under  modem  law  the  will  is  of  no  effect  until  it  has 
beoi  probated,  that  is,  proved  and  allowed  as  required 
by  law  by  the  appropriate  tribunal  provided  for  the  pur- 
pose. At  the  Common  Law,  a  will  of  realty  was  not  pro- 
bated, and  was  in  itself  sufficient  to  transfer  title,  and 
in  cases  of  dispute  it  was  subject  of  proof  in  ejectmoit 
or  partition  the  same  as  a  deed.t 

•Page  on  Wills,  Sec.  318;  Knox  t.  PauII,  9B  Ak.  006;  Wall 
T.  Wall,  ISS  Pa.  St.  646 ;  Myers  ▼.  Smith,  50  Kan.  1. 

Probate.  **LegaI  proof.  The  proceeding  by  which  a  will  is 
proved  to  be  that  of  the  testator  and  legally  declared  and  exe- 
cuted. The  decree  determining  that  a  will  is  legal  and  proved. 
A  certified  copy  of  such.  A  will  delivered  to  the  executor.  The 
jurisdiction  to  prove  wills.**   English's  Law  Dictionary. 

tPloyd  V.  Herring,  64  N.  Car.  409;  Knox.  v.  Paull,  96  Ala. 
60S;  Luther  v.  Luther,  122  HI.  568;  Woodbridge  v.  Banning^ 
14  a  S.  828. 
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See.  1002.  THE  METHOB  FOLLOWED  IN 
PROBATING  WILLS.— The  methods  or  modes  of 
proring  testaments  at  the  Common  Law  were  either  the 
solemn  form,  whidi  was  done  by  citing  all  the  persons 
interested  to  appeu  and  the  examination  of  the  wit- 
nesses by  the  court  and  those  who  might  dispute  the 
validity  of  the  will;  or  the  common  form,  which  was 
done  ex  parte  by  the  mere  presentation  of  the  instru- 
ment by  the  executor  upon  his  own  oath  before  the  pro- 
bating tribunal.  In  the  latter  case  the  proof  was  not 
final  and  any  interested  party  could  by  application  have 
a  re-propounding  and  formal  proof,  while  in  the  former 
case  tlie  probate  could  only  be  attacked  for  fraud  or 
collusion.* 

In  die  United  States  t&ere  is  no  distinction  between 
wills  of  realty  or  personalty  in  regard  to  probate,  and 
the  manner  of  probating  the  insl^ument  is  fixed  by  stat- 
ute, which  in  the  first  instance  is,  generally,  the  common 
form,  modified  as  regards  notice  to  adverse  parties  and 
their  rights  to  be  present  and  examine  witnesses  offered 
in  proof  of  the  will,  and  in  the  second  instance,  the  fur- 

*"Engluh  probate  is  obtMoed  bj  the  executor,  and  is  <Ahtr 
in  common  form,  which  is  only  upon  the  executoi^s  own  oath 
before  the  ordinary  or  his  nirrogatc,  or  per  teitet,  in  more  sol- 
emn form  of  law  in  caae  the  validity  of  the  will  be  disputed. 
When  the  will  is  so  proved,  the  original  must  be  deposited  in  the 
registry  of  the  court ;  and  a  copy  thereof  on  parchment  is  made 
out  under  its  seal,  and  ddivered  to  the  executors,  together  with 
a  certificate  of  its  having  been  proved — all  which  together  ia 
usually  styled  the  probate."  2  8teph.  Com.  SOS;  Hubbard  t. 
Hubbard,  7  Orvg.  M;  Mears  v.  Meurs,  IS  0.  S.  90. 
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ther  right  of  any  party  interested  to  contest  sudi  proven 
or  probated  will  in  another  proceeding,  either  in  the  same 
court  or  in  another  coiu't  by  tiie  statutory  pro- 
cess of  a  suit  whidi  is  in  the  nature  of  an  appeal,  though 
an  independent  acttcm.* 

Sec  10(W.  THE  COURTS  HAVING  PRO- 
BATE JtJRISBICTION.— In  nearly  all  of  the 
United  States  the  probating  of  wills  is  eonunitted  to 
some  special  court,  established  for  that  purpose,  and 
variously  styled,  probate  courts,  orphan's  courts,  and 
surrogate  courts.  Though  in  some  States  no  special 
court  is  provided. 

These  oourts  wliile  usually  courts  of  record,  are  yet 
of  limited  jurisdiction,  but  within  their  jurisdiction  they 
are  usually  given  exclusive  power,  and  their  action  is  as 
a  rule  conclusive  until  set  aside  by  an  appellate  court, 
under  the  mode  provided  by  atatutcf  Their  probate 
proceedings  are  not  usually  to  be  reviewed  by  the  Com- 
mon Law  process  of  certiorari,  or  writ  of  error,  but  by 
a  distinct  action  provided  by  statute  whidi  is  said  to  be 
in  the  nature  of  an  appeal.^ 

Where  probate  tribunals  are  establi^ed,  the  chancery 
or  equity  courts  have  no  implied  jurisdietioo  over  the 
probating  of  wills;  nor  can  they  decree  "Uic  probate  of 

'Hajius  T.  Hayms,  M  O.  S.  St8;  Corlj  t.  FrobaU  Judgs, 
M  Midi.  11 ;  Clark  v.  Ellia,  9  Or.  ItS ;  Larsoa'i  Ert.,  71  Miaa. 
MO. 

tbnd  V.  Wolf,  100  Oa.  8M;  Oakley  t.  T^lor,  C4  F«d. 
Rep.S45. 

iBradford  t.  Asditwa,  SO  O.  S.  SOS;  Rothrook  t.  Rothrock, 
m  Or.  Ml, 
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a  will  as  incidental  to  other  equitable  relief  .§  Althcug^ 
an  injunction  has  beoi  allowed  to  issue  to  restrain  the 
probating  of  a  second  will  whidi  would  revoke  a  former 
will  made  in  pursuance  of  a  valid  contract* 

Probate  tribunals  are  limited  as  a  rule  to  sudi  per- 
sons as  reside  within  their  territorial  jurisdiction,  or 
to  property  situated  therein.  And  their  territoriid  juris- 
diction may  be  limited  to  Hie  county  in  whidi  the  tes- 
tator was  a  resident.! 

Sec.  1004.  NATURE  OF  PROBATE  PRO- 
CEEDINGS.— The  proceedings  of  tribunals  in  mat- 
ters of  probate  are  largely  in  the  nature  of  proceedings 
in  rem,  that  is,  against  a  thing,  as  the  property  of  the 
testator,  and  they  consider  persons  only  so  for  as  neces- 
sary to  give  them  an  opportunity  to  assert  their  rights  in 
the  property  in  question.  The  fact  that  the  order  of 
probate  is  regarded  as  a  proceeding  m  rem^  is  of  import- 
ance as  regards  notice  to  interested  parties,  and  in  pre- 
venting collateral  attack  for  want  of  actual  notice.  T%us 
since  the  action  is  against  the  property  of  the  testator 
it  is  supposed  to  be  the  best  kind  of  notice  to  all  persons 
interested  in  sudi  property,  and  notice  by  publication  to 
interested  parties  is  suffident  in  probate  matters.    So 

IMcDoniel  t.  PatHson,  98  CaL  86;  Wells,  Fargo  &  Co.  t. 

Walsh,  87  Wis.  67. 

•Cobb  T.  Hanford,  88  Hun  (N.  Y.)  «1. 

tConvene  v.  Starr,  88  O.  S.  491 ;  Frame  t.  Thonnann,  IM 
Wis.  658 ;  Crordon's  Will,  SO  N.  J.  Eq.  897.  So  the  cmirt  ma;, 
upon  due  notice,  admit  a  will  to  prolwte  in  any  part  of  the 
county.    Lagrange  v.  Ward,  11  Ohio  S57. 
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tiiat  unless  the  statutes  require  a  particular  form  of  no- 
tice to  interested  parties,  the  fact  tiiat  the  proceeding  is 
one  m  rem  is  binding  on  all  the  world  though  no  actual 
notice  was  received,  and  the  order  admitting  to  probate 
cannot  be  collaterally  attacked  for  want  of  notice.* 

A  judgment,  order,  or  decree  admitting  or  rejecting 
a  w31  made  by  a  probate  tribunal,  while  it  remains  im- 
reversed  is  conclusive  upon  aU  the  world,  except  inter- 
ested persons  not  parties  to  the  suit,  or  ^o  are  not  con- 
sidered parties  to  liie  suit  by  the  rules  of  procedure  uid 
the  nature  of  the  proceeding, — as  to  the  execution  and 
validity  or  invalidity  of  such  wilL  If  the  will  is  admit- 
ted to  probate  it  settles  the  questions  of  mental  capacity, 
undue  influence,  fraud,  and  the  like,  and  prevents  all 
sudi  questions  from  being  raised  collaterally,  or  other- 
wise than  by  a  direct  attack  by  appeal  or  in  a  contest.t 

Sec  1006.  WHAT  INSTRUMENTS  SHOULD 
BE  PROBATED,  AND  WHEN?— All  instruments 
of  a  testamentary  character  should  be  probated,  and 
this  is  true  thou^  the  instrument  to  be  probated  is  valid 
in  part,  and  invalid  in  part.t 

bi  the  absoice  of  statutory  limitations  a  wSH  may  be 
admitted  to  probate  at  any  time  after  the  death  of  the 
testator.    But  acts  done,  and  ri^ts  acquired  under  a 

*Bri^iain  v.  Fayerweather,  140  Mass.  411 ;  McCBmbridge  t. 
Walraven.  88  Md.  878;  Medlock  t.  Merritt,  103  Gs.  %\%. 

tSmith  T.  Holden,  S8  Kan.  536 ;  Sly  t.  Hunt,  160  Mass.  ISl ; 
Wilkms  T.  Hnkill,  116  Mich.  694;  Harp  v.  Parr,  168  HL  468; 
McCaure  T.  Sptvey,  1C9  Car.  fl78. 

tMcClary  t.  StuU,  44  Neb.  176 ;  In  re  Gilbert*B  Eat,  78  Lav 
T.  Bq>.  76*. 
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prerious  grant  of  admuustration  will  be  protected.*  In 
some  States  by  statute  a  beneficiary  forfeits  his  ri^ts 
tinder  a  will  by  delaying  to  probate  it  within  a  specified 
time  from  the  death  of  testator.t  The  probate  court 
has  power  also  to  enforce  the  production  of  a  will  for 
probate  when  it  is  known  to  exist. 

Sec.  1006.  WHO  MAY  OFFER  A  WILL  FOR 
PROBATE?— Any  person  interested  in  the  estate  of 
the  testator,  as  a  beneficiary,  creditor,  and  the  like,  may 
propoimd  a  will  for  probate.  It  is  usually  provided  by 
statute  that  it  shall  be  the  duty  of  the  executor,  or  any 
person  having  the  will  in  his  possession  to  produce  it 
for  probate.]:  The  application  for  probate  should  sdiow 
that  it  is  made  by  a  party  having  a  beneficial  interest  un- 
der the  will.S 

Sec.  1007.  THE  FORMALITIES  NECES- 
SARY IN  PROBATING  A  WILL.— A  will  is 
usually  propounded  by  some  party  in  interest  filing  a 
written  application  in  the  probate  tribunal,  setting  forth 
the  death  of  the  testator,  the  names  and  residences  of  the 
heirs  and  next  of  kin  of  the  deceased,  with  the  will  of  ike 
deceased,  and  the  facts  showing  the  jurisdiction  of  the 
court,  aad  praying  that  loeh  will  aiay  be  proved  and 

•Keith  T.  Proctor,  114  Ala.  676, 146  Mass.  166,  114  IB.  MX, 
S6  Am.  Rep.  869 ;  Vanc«  v.  UpKHi,  64  Tcs.  266.  See  Alien  t. 
Froman,  96  Kj.  S18. 

fCarpenter  v.  Denooo,  S9  O.  S.  679 ;  Foote  t.  Foote,  61  Midi. 
181. 

{Mower  t.  Verplankc,  105  Mich.  698;  Laaak's  WUl.  181 
N.  Y.  684;  WelU,  Fargo  Co.  v.  Walsh,  87  WU.  67. 

gDoaae  v.  Haeaalik  Co.,  160  N.  Y.  494. 
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recorded  upon  a  day  to  be  set  by  the  court*  A  written 
application  for  probate  is  perhaps  not  imperative  unless 
required  by  statute.t 

Upon  the  fiUng  of  the  application  for  probate  a  day  is 
fixed  for  the  hearing,  and  notice  of  that  fact  is  required 
to  be  given  to  all  persons  interested  in  the  estate,  either 
by  notifying  them  personally,  or  by  publication  in  a 
newspaper  of  the  time  and  place  of  the  hearing,  or  both. 
The  special  statute  governing  the  form  of  notice  must 
be  followed  in  each  case,  and  unless  it  is  followed  the 
persons  not  notified  will  not  be  bound  by  the  proceed* 
'mg.t  The  party  not  notified  is  perhaps  the  only  one 
who  can  take  advantage  of  it.§ 

As  we  have  seen,  at  Common  Law  there  were  two 
forms  of  probate,  the  common  form  and  the  solemn 
form,  and  in  most  States  the  common  form  prevails,  and 
the  solemn  form  is  provided  for  in  a  separate  proceeding 
on  appeal  or  by  contest. 

When  there  is  no  contest  the  will  is  ordinarily  admit- 
ted to  probate  on  the  testimony  of  one  subscribing  wit- 
ness only,  without  calling  the  other.  In  such  cases  prima 
fade  evidence  of  capacity  and  due  execution  will  suf- 
fice. But  even  m  case  of  contest,  the  testimony  of  one 
witness  will  be  enou^  if  he  can  show  due  execution. 

*See  form  of  application  in  back  of  this  book. 

tin  re  Storey,  ISO  III.  244;  Deslonde  v.  Darrington,  £9  Ala. 
92;  Malone  t.  Comelitu,  S4  Or.  19X. 

^.arson's  Ett,  71  Minn.  S50 ;  Curtis  t.  Underwood,  101  Cal. 
(61;  Herring  t.  Rickettt,  101  Ala.  840;  Hamilton's  Est,  120 
Cal.  421. 

SRecse  v.  Nolan,  99  Ala.  20S. 
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Where  tlie  common  form  of  probate  is  modeled  on  the 
Common  Law  or  ecclesiastical  procedure,  no  notice  to 
the  parties  is  necessary,  the  probate  being  ex  parte.* 

Where  the  probate  is  ex  parte,  the  parties  opposing 
the  will  may  not  testify,  but  may  cross-examine  the  wit- 
nesses offered  to  prove  the  will.t 

Where  the  subscribing  witnesses  are  beyond  the  juris- 
diction of  the  probate  tribunal,  a  commission  is  issued 
with  the  will  annexed  to  the  place  where  they  reside  to 
take  their  depositions.  The  statutes  sometimes  require 
that  the  testimony  of  the  witnesses  shall  be  reduced  to 
writing  and  signed  by  them,  and  this  is  held  to  mean  by 
some  courts  that  Uieir  testimcKiy  must  be  offered  by  way 
of  affidavits.^  Other  courts  hold  that  the  setting  out  of 
the  substance  of  the  testimony  in  the  record  will  satisfy 
this  provision.§ 

Where  the  subscribing  witnesses  to  the  will  are  beyond 
reach  of  process,  or  are  dead,  or  incompetent,  or  refuse 
to  testify,  the  testator's  capacity,  and  the  due  execution 
of  the  will  may  be  proved  by  oiher  witnesses.    For  the 

•Thus  in  Malone  t.  Cornelius,  84  Or.  192,  it  ia  said  that  "the 
probate  of  a  win  (under  the  Oregon  statute)  is  wholly  an  ea 
parte  proceeding.  It  is  made  b;  the  presentation  of  the  will  to 
the  prop^  countj  court,  together  with  a  verified  petition  for  its 
admission  to  probate,  setting  forth  the  facts  necessary  to  give 
the  court  jurisdictioD,  and  the  production  of  competent  evidence 
of  its  validity." 

tGray  v.  Gray,  60  N.  H.  28 ;  M.  E.  Missionary  Soc  v.  Ely, 
56  0.  S.  405;  Malone  v.  Comdius,  S4  Or.  192. 

i^aker  t.  Cravens,  160  Ind.  199. 

§Reese  v.  Nolan,  99  Ala.  208. 
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purpose  of  proving  execution  in  such  cases,  evidence  of 
tiie  handwriting  of  the  witnesses  and  tiie  testator  is 
admiasible.* 

The  will  may  be  established  against  the  testimony  of 
the  subscribing  witnesses,  but  to  do  so  the  proof  must 
be  clear.  The  fact  that  all  of  the  witnesses  do  not  re- 
member all  that  occurred,  or  that  they  do  not  agree  in 
their  testimony,  will  not  defeat  the  probate,  if  from  all 
of  die  testimony,  due  execution  and  the  testator's  ca- 
pacity appear.f 

Sec.  1008.  THE  FORMALITIES  NECES- 
SARY IN  CONTESTING  A  WILL.— While  as  a 
rule  formal  issues  and  pleadings  are  not  required  in  a 
suit  to  cmtest  the  validity  of  a  will  whidi  has  been  pro- 
bated, yet  wnne  pleading  on  the  part  of  the  contestant 
is  essential  to  show  the  grounds  of  the  contest,  and  this 
depmds  upon  the  form  of  procedure  in  vogue  where  the 
contest  is  had.  The  pleading  may  be  in  the  form  of  a 
petition,  and  as  the  question  is  the  validity  or  invalidity 
of  the  will,  it  is  usuaUy  not  necessary  to  separately  state 
the  various  grounds  of  attack.^ 

But  the  State  statutes  may  require  the  grounds  of  at- 
tack to  be  separately  and  specifically  stated,  and  where 

•McTaggart  t.  Thompson,  14  Pa.  St.  149;  Higinbotham  v. 
EGginbotham,  106  Ala.  814;  Crandall's  Appeal.  63  Codq.  S65. 

-fRobinson  v.  Brewster,  140  lU.  649;  Mays  v.  Mays,  114  Mo. 
BS«;  Whitelaw  v.  Sims,  90  Va.  688;  Bcr^s  Ert.,  178  Pa.  St. 
MI. 

tSee  form  of  Petition  for  Contest  in  bac^  of  this  book ;  Fraaer 
V.  Jcniuwn,  106  U.  S.  191 ;  Sinnetfc  ▼.  Bowman,  151  HL  140; 
Dew  T.  Reid,  5S  O.  8.  619. 
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this  is  th«  ease  evidence  cazmot  b«  admitted  on  issues  not 
sUted.* 

The  statutes  provide  that  any  person  interested  in 
the  estate  of  the  testator  adversely  to  the  will,  or  any 
person  aggrieved  by  the  dispositions  in  the  will,  may 
craitest  the  same,  but  the  whole  question  must  be  dis- 
posed of  in  one  proceeding,  imd  the  court  may  order  the 
joining  of  separate  actions.  A  person  may  contest  a  will 
in  which  he  is  a  beneficiary,  \rfiere  he  would  take  more 
if  it  were  dmied  probate.t 

A  person  not  interested  or  benefitted  by  the  rejec- 
tion of  the  will,  as  by  takkig  part  of  the  estate  or  ob- 
taining the  ri^t  to  administer  cannot  attack  the  pro- 
bate of  the  will.  (Jele  v.  Lemberger,  168  HI.  888; 
Lockhart  v.  Stephenson,  120  Ala.  641.)  So  the  rii^t 
to  contest  is  so  far  personal,  as  not  to  survive  where  the 
person  ^o  mi^t  contest  dies  before  suit  is  brought. 
(Stoors  V.  St.  Luke's  Hospital,  180  III.  868.) 

One  who  has  a  right  to  contest  the  will,  may  by  a  valid 
contract  not  to  contest  estop  himself  from  doing  so ;  so 
tiie  acceptance  and  retention  with  full  knowledge  of 
the  facts  which  would  authorize  a  contest,  of  a  legacy 
under  the  will,  estops  sudi  legatee  from  contesting  the 
wiU.t 

•Wending  ▼.  Teeple,  144  Ind.  189;  Baricsdale  v.  Davis,  114 
Ala.  628 ;  LivingBtone'B  Appeal,  63  Conn.  68. 

fShepard'B  Est.,  170  Pa.  St.  8«8;  Lockard  t.  Stevenson,  120 
Ala.  641;  Muiry  t.  Hennesaj,  48  Neb.  608;  Eosteleckj  v. 
Scherhardt,  99  la.  ISO. 

JGarcelon's  Est.,  104  Cal.  570 ;  Gore  v.  Howard,  64  Tern. 
677;  Madiw»  t.  Lanoon,  170  Dl.  6fi;  Bartiett  v.  Manor,  146 


tvGoogle 


PROBATE  AND  CONTEST.  189 

The  executor  under  the  will  is  the  proper  party  to 
defend  the  will,  and  where  there  is  no  executor,  an  ad- 
ministrator with  the  will  annexed  may  be  appointed  to 
defoid  the  contest.  (Crocker  v.  Balch,  55  S.  W.  Rep. 
807.  Tenn.  1900. )  The  beneficiaries  under  the  will  are 
necessary  parties  defendant,  and  this  includes  the  hus- 
band of  a  legatee,  and  the  grantee  of  real  estate  from  a 
devisee  under  the  will.* 

A  suit  to  contest  a  will  admitted  to  probate  must  by 
statute  be  brou^t  within  a  stated  time,  varying  in  the 
different  States  from  one  to  five  years  after  probate.  It 
is  the  special  statute  fixing  the  limitation  whidi  governs, 
and  after  sudi  time  has  expired  the  court  has  no  juris- 
diction to  oitertain  a  contest  though  the  parties  consent.t 
In  some  cases  it  is  held  that  where  the  grounds  of  con- 
test are  fraudulently  concealed  from  an  beir  until  the 
limitation  for  the  contest  has  expired,  yet  he  may  not 
oontest.t  While  other  cases  hold  that  for  fraud  or  mis- 
take the  probate  of  a  will  may  be  set  aside  without  re- 
gard to  the  time  limitation.  § 

The  statutes  fixing  the  time  within  which  contest 

Ina.  6X1.  Confr*,  B»tas  T.  Smith,  S  Cin.  L.  B.  SM  (Ohio).  In 
this  c«8e  the  lag«7  under  ike  win  was  less  than  it  wottld  other- 
wiM  b>Tc  bna. 

•Mmm  T.  Aubfains,  M  lU.  Aff.  168;  Burnett  v.  Milan,  148 
Ind.  MO;  Kob«4s  v.  Abbott,  1X7  Ind.  88. 

fUeyer  t.  Hendwson,  88  Md.  580 ;  Sharbon>*8  Est.,  08  CWl. 
K;  Niefcol*!  Estatf,  174  Fa.  St.  40S. 

tStow*  T.  9tow«,  140  Mo.  904;  Luther  v.  Luther,  IM  HI. 
MS. 

§Tance  t.  TTpwn,  84  Tex.  £66;  Snuffer  t.  Howerton,  184 
Mo.  687.    This  m)e  is  sMutory. 
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must  be  begun,  except  perscHia  wbo  are  out  of  die  State, 
of  unsound  mind,  infants  and  the  like,  ^o  are  given 
a  stated  time  after  the  disabilities  are  removed  to  start 
Ihe  contest.  These  disabilities  cannot  be  added  together 
in  order  to  enlarge  the  time  within  which  the  suit  must 
be  brought,  as  by  adding  years  of  absence  from  the  State 
to  the  period  of  minority.* 

Aa  regards  notice  in  contest  suits,  some  States  re- 
quire tiiat  all  parties  interested  must  be  made  parties, 
plaintiff  or  defendant,  and  given  actual  notice  or  con- 
structive notice,  as  by  pubIication.t  In  other  States, 
where  the  contest,  like  the  probate,  is  reganled  as  a 
proceeding  in  rem,  and  all  parties  are  supposed  to  have 
notice  in  regard  to  the  winding  up  of  Jhe  estate,  it  is  not 
necessary  to  give  notice  to  the  interested  parties.  Where 
the  statutes  prescribe  the  notice  to  be  givoi,  sudi  notice 
is  sufficientt 

Sec  1009.  MODE  OF  PROCEDURE  AT 
TRIAL  OF  CONTEST.— Thou^  the  presumption  is 
in  favor  of  the  sanity  of  the  testator,  the  proponents 
have  the  burden  of  proof  as  to  the  validity  of  the  will, 
and  are  required  under  most  statutes  to  make  a  prima 
facie  showing  of  capacity  and  validity,  having  done  Ihis, 
it  is  thrai  incumbent  on  the  part  of  the  coatestants  to  of- 

"FoweU  T.  Ko^w,  SS  O.  S.  108.  See  R*r.  StaL  of  Ohio, 
Sees.  0866  and  69S8. 

tReformed  Church  ▼.  Neboo,  86  O.  S.  688;  McDotuld  ▼. 
McDooiUd,  lie  Ind.  S5;  Moore  v.  Gubbiiu,  54  VQ.  Ap«.  168- 

]3righaBi  T.  F«;«rw«ather,  140  Mas^  411 ;  Miner's  Est,  166 
Pa.  St  97. 
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fer  their  evidence  attacking  the  will,  after  which  the  pro- 
ponents may  offer  rebutting  testimony.  The  proponent 
thus  baring  the  burden  of  establif^ing  the  validity  of 
tike  wiQ,  has  ^o  the  right  to  open  and  close  the  argu- 
ment.* l^e  method  of  procedure  is  largely  statutory 
and  varies  in  the  different  States  according  to  the  terms 
of  the  statutes.t 

Unless  the  statutes  provide  for  a  jury  trial,  or  the 
probate  court  has  the  power  to  direct  the  issue  of  fact 
as  to  the  validity  or  invalidity  of  the  will  to  be  tried  by 
jury,  a  jury  is  not  demandable  as  a  constitutional  right.^ 
In  most  jurisdictions  a  jury  trial  is  provided  for  in  one 
way  or  another.  § 

The  mode  of  proof  in  contest  cases,  must  be  in  ac- 
cordance with  the  rule  prevailing  where  and  vhea  the 
will  is  presented  for  probate.  But  the  fact  tliat  the  law 
requires  the  will  to  be  attested  by  a  certain  niunber  of 
witnesses  does  not  require  the  same  number  to  prove  it. 

Where  the  question  raised  at  the  contest  is  the  inca- 
pacity of  the  testator  to  make  the  will  in  questicai,  it  is 
the  capacity  of  the  testator  at  the  time  of  executing  the 
will  that  is  the  point  in  issue.     (Robinson  v.  Adams,  62 


'Banning  v.  Banning,  IS  O.  S.  43T ;  Barddl  t.  Brady,  17S 
m.  «eO;  Shcehan  v.  Kearney  (Miss.),  86  L.  R.  A.  102;  Mean 
T.  Mean,  15  0.  S.  90. 

fSlingloff  V.  Brimer,  174  HI.  661. 

{Page  on  Wills,  Sec.  331 ;  Cummins  t.  Cununins,  1  Marv. 
(Del.)  428,  SI  Ati.  816;  Loeser's  Will,  167  Pa.  St  498. 

§Robiason*s  Est.,  106  Cal.  493;  Camp  v.  Shaw,  62  IlL  App. 
241 ;  Medill  v.  Snyder,  61  Kui.  16. 
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Me.  869.)  By  the  weight  of  authority  the  burden  of 
proof  in  this  issue  is  upon  the  party  alleging  the  in- 
capacity of  testator,  since  there  is  a  general  presump- 
tion of  sanity.*  Upon  the  question  of  testator's  capac- 
ity the  opinions  of  expert  witnesses  may  be  received 
without  giving  the  facts  upon  which  such  opinions  are 
based.t  In  most  States  the  opinions  of  witnesses,  not 
experts,  will  not  be  received  in  such  cases  unless  they 
were  also  the  subscribing  witnesses  to  the  will,  or  first 
qualify  by  showing  that  their  opinion  is  based  upon  facts 
as  to  testator's  condition  withki  their  personal  knowl- 
edge.t  While  in  Massachusetts  a  witness  who  is  neither 
a  subscribing  witness,  nor  an  expert,  cannot  give  his 
opinion  as  to  testator's  capacity,  and  this  is  so  regardless 

*Blough  T.  Parry,  144  Ind.  46S;  Sturdevant's  Appeal,  71 
Conn.  SgS;  Bamewall  v.  Murrell,  108  Ala.  366;  Carl  v.  Gabel, 
120  Mo.  283 ;  Barnes  t.  Barnes,  66  Me.  286.  Contra.  Evans  v. 
Arnold,  52  Ga.  169;  Moriarity  v.  Moriarity,  108  Midi.  249; 
ChrisiDan  t.  Chrisman,  16  Ore.  127. 

IToomes*  Estate,  64  Cal.  509;  General  Convention,  Etc.,  v. 
Crockett,  7  Ohio  C.  C.  827;  Crocker  v.  Davis,  81  Md.  134.  By 
an  expert  is  here  meant,  one  vho  is  familiar  with  the  facts  and 
symptoms  of  mental  disease  by  reason  of  study  and  experience, 
OS  a  physician  who  has  studied  such  diseases  and  made  a  specialty 
in  treating  them.  And  a  physician  in  general  practice  is  held  to 
be  an  expert  in  such  cases.  Barber's  Appeal,  63  Conn.  S9S; 
Pidcock  V.  Potter,  68  Pa.  St.  342.  The  expert  gives  his  opinion 
either  from  his  acquaintance  with  the  testator,  or  from  hypo- 
thetical questions  based  upon  the  facts  in  the  case. 

^>anib  V.  Lippincott,  115  Mich.  611;  Elcessor  t.  Elcessor, 
146  Pa.  St.  869;  Bumey  v.  Torrey,  100  Ala.  167;  Hardy  v. 
Merrell,  66  N.  IJ.  227,  22  Am.  Rep.  441. 
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of  his  knowledge  of  facts  or  intimate  acquaintance  with 
testator.* 

'  Subscribnig  witnesses  to  a  will  may  always  give  their 
opinion  as  to  the  sanity  or  insanity  of  testator  without 
giving  the  facta  upon  whi(^  they  hase  their  opinions. 
The  mere  fact  ihat  they  wa%  chosen  as  subscribing  wit- 
nesses by  tiie  testator  qualifies  them  in  this  regard.f 
Their  testimony  as  to  capacity  is  not  in  law  of  any  higher 
value  than  that  of  other  witnesses,  and  where  their  tes- 
timony is  against  the  competency  of  the  testator  it  may 
be  of  less  weight  than  that  of  other  witnesses,  since  it 
is  in  effect  contrary  to  their  action  as  subscribing  wit- 
nesses to  the  wiU.t 

When  the  opinion  of  the  witness  is  desired  as  to  the 
sanity  of  the  testator,  the  question  may  be  in  the  form: 
"In  your  judgment  was  testator  competent  to  make  a 
will?"  This  question  is  objectionable,  as  it  takes  for 
granted  that  the  witness  knows  the  degree  of  capacity 
required  to  make  a  valid  will.  A  better  form  is:  "Was 
the  testator,  in  your  opinion,  capable  of  planning  and 
executing  such  a  paper  as  is  here  offered  as  his  will?" 
or,  "What  would  you  say  as  to  whether  at  that  time  her 
mind  was  clear  f'S 

*5mith  T.  Smith,  167  Mass.  S89;  Hastings  t.  Rider,  99  Moss. 
682. 

tWillianw  v.  Spencer,  160  Mass.  S4i6;  Robinson  v.  Adams,  62 
Me.  S69;  Hastings  v.  Rider,  99  Mass.  622. 

JChappdl  V.  Trent,  90  Va.  849;  Stevens  v.  Leonard  (Ind.), 
66  N.  E.  Rep.  27. 

§Page  on  Wills,  Sec.  892,  dting,  Kempsey  v.  McGinniss,  21 
Mich.  128;  McHugh  v.  Fitzgerald,  lOS  Mich.  21. 
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Where  the  issue  at  contest,  is,  the  presence  of  undue 
influeniK  at  ttie  time  of  tjhe  making  of  the  will,  the  bur- 
den of  proof  is  up<Hi  the  contestant,  or  party  alleging 
it.*  Thou^  when  suspicious  circumstances  exist  at 
the  time  of  making  the  will  the  burden  is  said  to  shift  to 
the  supporters  of  the  wiU.t  Because  of  the  secrecy  and 
underhand  methods  of  those  exercising  undue  influence 
the  courts  allow  the  admission  of  circumstantial  evidence 
and  a  wide  range  of  inquiry  to  prove  the  issue.J  And 
upon  final  decision  the  will  may  f  aU  in  part,  and  stand  as 
to  the  residue.  While  in  the  case  of  incapacity,  if  Uie 
will  fails,  it  fails  as  a  whole.  So  tite  questions  of  mental 
capacity  and  undue  influence  are  distinct  issues  to  the 
extent  that  the  will  may  fail  on  either  ground  where  both 
are  alleged  and  only  one  proven.  § 

The  form  of  tfoe  verdict  in  contest  cases,  while  deter- 
mined by  statute,  is  usually  for  or  against  the  validity 
of  the  will  in  dispute,  but  it  is  also  required  to  be  in  the 
form  of  a  special  finding  in  some  States-tT  When  the 
will  is  finally  admitted  to  probate,  either  in  common 
form,  or  upm  contest,  it  is  conclusive  upon  all  the  world, 

•Maddox  v.  Maddox,  114  Mo.  85;  Yorke's  EsUte,  185  Pa. 
St  eT;  Post  V.  Mflson,  91  N.  Y.  539;  Carpenter  v.  Hatch,  64 
N.  H.  578. 

tMmer  V.  Miller,  187  Pa.  St.  578;  Qaffey  v.  Ledwith,  56 
N.  J.  Eq.  888;  McFadin  v.  Catron,  ISO  Mo.  186*. 

tHeas'a  Will,  48  Minn.  504;  Caven  v.  Agnew,  186  Pa.  St. 
814. 

§Fenton'B  Will,  97  la.  198. 

Pn  re  Longan,  74  Cal.  853;  Gordon  v.  Burria,  141  Mo.  602; 
Baker  t.  CravenB,  150  Ind.  199. 
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and  is  not  to  be  questkmed  either  in  the  home  State  or 
in  sister  States.*  It  is  to  be  understood  that  the  com- 
mon form  of  probate  may  of  course  be  appealed  from 
or  attacked  in  the  method  provided  for  by  statute;  but 
all  questions  settled  by  the  probate  cannot  be  raised  col- 
laterally; neither  can  a  court  of  equily  set  aside  the 
probate  of  a  will  on  the  ground  that  it  was  procured  by 
fraud,  or  that  the  will  was  forged. 

Where  an  order  of  probate  has  been  made  on  the 
erroneous  assumption  that  the  testator  is  dead,  it  may 
be  set  aside  as  a  nuUity.t  So  where  after  the  probate 
of  one  will,  a  later  will  or  codicil  is  foimd,  the  later  in- 
strument may  be  admitted  to  probate. 

The  parties  interested  as  proponents  and  contestants 
of  a  will  may  enter  into  an  agreement,  upon  a  full  and 
fair  understanding  of  the  facts,  not  to  contest  the  will 
and  to  distribute  the  estate  according  to  the  terms  of 
their  agreements,  and  such  agreements  are  usually  held 
valid4 

Sec  1010.  PROBATE  AND  CONTEST  OF 
LOST  AND  SPOLIATED  WILLS.— Where  a 
will  duly  executed  and  not  revoked  is  lost,  or  totally 
spoliated  by  some  one  other  tiian  the  testator  and  with- 

•Martin  v.  Stovall  (Tenn.),  6«  S.  W.  Rep.  296. 

tDay  V.  Floyd,  130  Mass.  488 ;  Devlin  v.  Commonwealth,  101 
Pa.  St.  273.  Contra,  Roderigas  v.  East  End  Sav.  Inst.,  63 
N.  Y.  460,  overruled  in  76  N.  Y.  316,  and  Scott  ▼.  McNeal,  154 
U.  S.  34. 

tWaller  v.  Marks,  100  Ky.  541 ;  Gore  ▼.  Howard,  94  Tenn. 
677;  Garcelon's  Estate,  104  Cal.  570;  StringfeDow  t.  Early,  IS 
Tta.  Civ.  App.  597. 
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out  tbe  consent  of  testator,  or  is  mislaid  or  destroyed, 
either  in  the  life  time  of  the  testator  or  after  his  death,  it 
may  be  admitted  to  probate  if  satisfactory  proof  can  be 
given  of  its  having  been  so  lost,  destroyed  or  spoliated, 
and  of  its  oontents,  and  that  it  was  not  revoked  by  the 
testator.  The  evidence  of  these  facts  must  be  dear  and 
satisfactory,  though  the  evidence  of  one  witness  is  suf- 
ficient to  prove  tihe  contents  of  such  a  will,  unless  tbe 
statutes  require  two  witnesses.* 

It  is  held  in  some  cases  that  the  will  can  be  so  estab- 
lished only  where  proof  can  be  given  of  its  entire  con- 
tents, but  tbe  true  rule  seems  to  be,  that  if  only  a  part 
is  proved,  the  part  so  proved,  will  be  given  eflfect.  Evmi 
wbere  Hie  missing  will  revoked  a  former  wiU,  which  was 
produced,  such  lost  will  may  be  given  its  revoking  effect 
if  established.!  In  some  States  tbe  courts  only  permit 
the  establishing  of  sudi  a  will  when  it  can  be  proven  to 
have  existed  unrevoked  and  in  proper  form  after  the 
death  or  insanity  of  the  testator.}  In  any  case  the  sub- 
ject is  largely  controlled  by  State  statutes,  and  a  peti- 
tioner for  the  probate  of  a  lost  will  must  brkig  himself 
within  the  provisions  of  sudi  statutes.§ 

The  statutes  indicate  the  tribunal  for  the  establish- 
ing of  lost  wills,  which  is  usually  the  ordiniuy  probate 

•Steinke's  WiU,  90  Wis.  ISl ;  SuHivao  v.  Sullivan,  114  Mich. 
189 ;  Jones  t.  Casler,  189  Ind.  888 ;  Sinclair's  Will,  5  O.  S.  890. 

tll8  in.  576;  69  Am.  Hep.  896. 

J  Jones  v.  Casler,  139  Ind.  882;  Sinclair's  Will,  6  O.  S.  290; 
Kidder's  EsUte,  67  Cal.  282. 

§Jones  V.  Casler,  189  Ind.  882. 
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tribunal,  and  the  provisions  as  to  parties,  notice,  and  the 
like  aie  usually  the  Same  as  in  other  cases.  The  suit 
should  be  commenced  by  petition  settmg  forth  the  facts 
relied  on  as  to  the  execution  of  the  will,  and  the  fact 
that  it  is  lost,  and  such  other  facts  as  are  necessary  to 
bring  the  pleader  witiiin  the  special  statute.  In  case  of 
a  contest*  which  may  be  had  as  in  other  cases,  the  jury 
take  into  ccmsideration  not  only  the  provisicMis  of  the 
lost  will  as  probated,  but  may  determine  f^at  the  pro- 
visions of  the  lost  will  actually  were.* 

Sec.  1011.  THE  PROBATE  OF  FOREIGN 
WILLS. — By  a  foreign  will,  is  meuit  one  made  by  a 
testator  domiciled  in  a  foreign  state  or  country,  and 
whic^  at  the  deatii  of  testator  haa  been  admitted  to  pro- 
bate in  such  foreign  country,  but  to  pass  title  to  property 
is  offwed  for  probate  in  a  State  other  than  the  one  in 
wiiidi  testator  was  domiciled.  Provision  is  usually  made 
by  special  statute  for  allowing  a  foreign  will  to  be  pro- 
bated, upon  satisfactory  proof  that  it  has  been  proved 
and  allowed  by  the  proper  court  in  the  foreign  State  or 
country-t 

Some  distinctions  are  made  in  practice,  between  a  for- 
eign win  from  a  sister  State,  and  one  from  a  cotmtry 
other  &&n  the  United  States.  (Carpenter  v.  Denoon, 
29  O.  S.  879.) 

An;  person  having  a  legal  interest  under  a  foreign 

*Haynes  v.  HayDes,  88  O.  S.  898;  BehTcns  v.  BehrenB,  47 
O.  S.  828. 

tMown  T.  Verplanke,  101  Mich.  209;  Calloway  v.  Cooley,  60 
Eaii.74S. 
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will  may  make  application  for  its  probating.  Notice 
may  be  given  by  publication,  and  on  the  hearing  a  cer- 
tified copy  of  the  will  uid  the  order  of  the  foreign  court 
admitting  it  to  probate  should  be  offered  in  evidence.* 

The  effect  of  the  probate  of  a  foreign  will  is  to  vest  the 
title  to  the  property  of  the  testator  within  the  jurisdic- 
tion in  tbe  beneficiaries  as  of  the  date  of  the  testator's 
death,  so  that  a  previous  sale  of  the  property  by  the  ben- 
eficiaries would  be  validated  by  a  subsequent  probating 
of  the  will.  (Babcock  v.  Collins,  60  Minn.  78,  61  N. 
W.  Rep.  1020.) 

In  some  states  the  statutes  provide  that  a  foreign  will 
affecting  the  title  to  real  estate  in  that  state  may  be  reg- 
istered or  recorded  in  the  county  where  the  land  lies,  and 
unless  this  is  done  the  title  to  the  realty  does  not  pass  to 
the  beneficiaries.t 

Sec  1012.  THE  PROBATE  OF  CONTINGENT 
WILLS. — If  the  will  to  be  probated  be  a  contingent  or 
conditional  one,  proof  of  the  happening  of  the  evmt  or 
condition  necessary  to  give  it  effect  must  also  be  made  at 
probate. 

Sec  1018.  AFTER  PROBATE  THE  WILL  IS 
CARRIED  INTO  EFFECT  BY  THE  EXECU- 
TOR.— ^When  the  will  has  been  properly  established  by 
probate,  or  on  contest,  its  execution  is  committed  to  the 
executor  therein  named,  or  if  none  be  named,  or  the  <me 
named  will  not  accept,  its  execution  is  then  committed  by 

•Mower  v.  Verplante,  101  Mich.  209 ;  Clow  t.  Pltimmer,  88 
Mich.  660. 

fWells,  Fargo  &  Co.  v.  Walsh,  87  Wis.  67. 
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the  court,  to  a  suitable  person,  who  is  styled  an  "admin- 
istrator with  the  will  annexed." 

When  the  steps  already  enumerated  have  been  taken, 
the  only  questions  which  arise  are  those  concerning  the 
meaning  of  the  terms  and  provisions  in  the  will,  as  em- 
ployed by  lite  testator,  and  these  are  discussed  in  the  fol- 
lowing pages  under  the  head  of  "Construction." 
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CHAPTEH  X. 

CONSTEUCnON  AND  EFFECT  OP  WILIA 

Sec.  1014.  WHAT  IS  MEANT  BY  CONSTRUC- 
TION AND  EFFECT.— A  will  having  been  made 
and  proved  and  allowed,  it  next  becomes  necessary  to 
ascertain  its  legal  effect.  Which  is  done  by  construing 
its  various  terms  and  the  language  employed  by  the 
testator.  Questions  of  the  construction  and  the  effect 
of  the  will  are  distinct  from  questions  of  capacity  and 
execution.  That  is,  when  the  will  comes  to  be  construed 
it  is  presupposed  that  all  of  the  formalities  prescribed  by 
law*,  and  &e  necessary  requirements  for  the  execution  of 
a  valid  will  have  been  complied  with.  Questions  of  con- 
struction and  effect  are  not  usually  raised  at  the  probate 
of  a  will,  but  usually  arise  in  an  independent  action 
brought  fay  some  one  whose  interests  are  affected  by  the 
will. 

Construction  is  defined  as  "the  ascertaining  and  de- 
termining of  testator's  intention  as  expressed  in  bis  will, 
and  its  application  to  existing  facts  and  circumstances 
with  which  such  intention  deals."* 

In  order  to  ascertain  the  effect  of  a  will,  tfae  meaning 
of  the  language  used  by  the  testator  must  first  be  de- 
termined, and  this  leads  to  the  necessity  of  definition, 
interpretation,  and  construction.  While  these  three  terms 
are  distinct  in  a  sense  and  commonly  distinguishable  in 

•Page  on  Wills,  Sec.  467. 

ISO 
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meaning,  yet  in  the  law  of  wills  and  in  judicial  decisions 
the  word  "construction"  is  usually  employed  in  a  sense 
broad  enough  to  include  both  definition  and  interpreta- 
tion.* 

In  searching  for  the  effect  to  be  given  the  will  the 
courts  may  have  recourse,  first,  to  rules  of  construction; 
second,  to  presumptions;  and,  third,  to  rules  of  law. 
Each  of  these  differs  from  the  others,  and  may  be 
roughly  explained  as  follows: — 

Rules  of  construction  are  applied  to  aid  in  determining 
which  of  two  possible  meanings  shall  be  given  to  the  lan- 
guage used,  and  when  the  conclusion  is  reac^Md,  it  ordi- 
narily cannot  be  varied  by  parol  eviden<%. 

Presumptions  are  conclusions  of  fact,  at  which  the 
law  arises  in  the  absence  of  evidence  to  the  contrary. 
They  may  ordinarily  be  rebutted  by  extrinsic  evidence. 

Rules  of  law,  are  fixed  principles  which  absolutely 
control  the  meaning  to  be  given  to  certain  provisions, 
and  they  cannot  be  varied  or  avoided  by  any  efforts. 

Sec.  1015.  I.— RULES  OF  CONSTRUCTION. 
— ^A  rule  of  construction,  it  has  been  said,  may  always  be 
reduced  to  the  following  form:  certain  words  or  expres- 
sions, whidi  may  mean  either  x  or  y,  shall  prima  facie 

•Page  on  WiJls,  Sec.  468.  Dr.  Lieber,  a  celebrated  German 
vriter,  distinguishes  interpretation  from  construction,  by  defin- 
ing the  first  as  the  determining  "of  the  true  sense  of  the  special 
form  of  Tords  used ;"  and  construction  as  "the  drawing  of  con- 
dusions  respecting  subjects  which  lie  beyond  the  direct  expres- 
sion of  the  text,— -conclusions  which  are  in  the  spirit,  though  not 
within  the  letter  of  the  text.'* — ^Leg.  &  Pol.  Hermenutics. 
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be  taken  to  mean  x.  This  rule  of  construction  is  always 
to  be  applied  subject  to  this  proviso,  namely: — that  it 
shall  apply  unless  a  contrary  intention  appear  by  the 

will. 

It  is  always  to  be  remembered  that  it  is  the  intention 
of  the  testator  that  the  construing  court  is  endeavoring 
to  ascertain,  and  while  this  intention  must  be  gleaned 
from  the  words  and  expressions  used  by  the  testator  with 
such  extrinsic  evidence  as  may  be  admissible,  when  it  is 
discovered  it  must  prevail,  unless  contrary  to  some  posi- 
tive rule  of  law.* 

The  rule  that  it  is  the  testator's  intoition  whidi  is  to 
be  given  effect,  is  so  general  and  undisputed,  that  where 
the  intention  of  the  testator  is  clear,  every  rule  of  con- 
struction must  yield  to  sudi  intention.t 

Rules  of  construction  may  be  divided  into  two  classes: 
(A)  General  principles  of  c<»istruction.  (B)  Special 
rules  of  construction. 

Sec.  1016.  SAME  SUBJECT— (A)  OF  GEN- 
ERAL PRINCIPLES.— The  general  and  usual  prin- 
ciples of  construction,  whidi  are  customarily  followed  by 
tiie  courts  are  as  follows: — 

1.  The  plam  intention  of  the  testator,  as  evidenced  by 
language  of  his  employed  in  the  will,  must  prevail  if  that 

•Sturgifl  T.  WoA,  lit  Ini  184;  Finlay  v.  King,  8  Pet.  (U. 
S.)  846;  Pliajer  v.  Kennedy,  169  El.  860;  Stevenson  v.  Evans, 
10  O.  S.  807;  Whitcomb  v.  Rodman,  166  HI.  116. 

tBrasher  t.  Marsh,  15  0.  S.  108;  Still  v.  Spear,  45  Pa.  St 
168;  Cox  T.  Handj,  78  Md.  108;  Wentworth  v.  Fernald,  9S 
Me.  282. 
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intention  can  be  carried  into  effect  without  TioUting  the 
principles  of  the  law.* 

2.  The  intention  of  testator  is  to  be  gathered  from 
the  whole  will,  including  codicils  if  any,  and  not  from  de- 
tached portions  of  the  will.t 

8.  Such  a  construction  is  to  be  adopted,  if  possible, 
as  shall  give  effect  to  all  parts  of  the  will,  and  which 
shall  make  each  word  and  clause  mean  something.^ 

4.  The  will  is  to  be  construed^  if  possible,  so  as  to 
avoid  partial  intestacy.§ 

5.  The  language  used,  shall  so  far  as  may  be,  be 
taken  in  cramection  with  testator's  situation,  and  sur- 
roundings. 

6.  Technical  terms  are  not  necessary  to  a  valid  will, 
but  where  used,  will  prima  facie  be  taken  to  have  been 
used  in  their  correct  technical  sense,  unless  from  wixaX 

'TownBend  ▼.  Townsend,  S5  0.  S.  4T7;  Hadley  t.  Htdley, 
100  Temi.  446;  Thurber  r.  Batty,  106  Mich.  718;  Colton  v. 
Colton,  127  U.  S.  S09.  Of  the  numerous  authorities  upholding 
this  rale  Professor  Page  cites  over  sixty. — ^Page  on  Wills,  Sec. 
461. 

tRoe  V.  Vingut,  117  N.  Y.  S04;  Young  v.  HarUeroad,  166 
HI.  318;  Sturgis  t.  Work,  1S2  lud.  1S4;  Carter  v.  Reddish,  82 
O.  S.  1 ;  Richardson  v.  Willis,  168  Mass.  ISO ;  Negley  v.  Gsrd, 
SO  Ohio  810. 

JPinney  v.  Newton,  66  Conn.  141 ;  Crozier  v.  Bray,  120  N.  Y. 
866;  Huffman  v.  Young,  170  HI.  290. 

§Lett  T.  Randall,  10  Sim.  112;  Davis  v.  Corwine,  26  0.  S. 
668;  Cox's  Est,  180  Pa.  St.  189;  Whitcomb  v.  Rodman,  166 
HL  116.  In  the  last  case  the  court  said:  "It  will  be  presumed 
that  a  person  when  he  makes  and  publishes  a  will  intends  to  dis- 
pose of  his  whole  estate,  unless  the  presumption  is  rebutted  by 
its  provisions  or  erideoce  to  the  contrary." 
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precedes  their  use  it  is  eleu-  that  the  testator  used  them 
in  another  sense.  But  the  mere  fact  that  the  testator  was 
uneducated  will  not  overthrow  Uie  presumjrtion  tiat 
words  were  correctly  used,  to  do  so  it  must  appear  from 
tiie  will  itself  that  a  different  meaning  was  intended.* 

7.  Words,  i^ether  technical  or  popular,  ait  prima 
facie  to  be  taken,  as  used  in  tiieir  plain  and  usual  sense, 
unless  from  the  face  of  the  will  it  appears  that  they  were 
otherwise  used,t  and  words  occurring  more  than  once  in 
the  will,  shall  prima  facie  be  taken  as  used  always  in  the 
same  sensct 

8.  Words  of  general  description  will  not,  ordinarily, 
be  limited  by  subsequent  attempts  at  more  particular 
descriptions.  Thus  "all  personal  property,"  bequeaths 
everything  of  that  character  which  the  testator  has,  al- 
though a  later  clause  attempts  to  describe  particularly 
such  property  and  is  not  a  full  descriptic«i,§  And  when 
the  general  intent  of  the  will,  and  the  particular  intent 
conflict,  the  general  intent  will  usually  prevail-TT 

9.  When  general  words,  sudi  as  "goods  and  chat- 

•Townsend  v.  Townsend,  26  O.S.VrJi  Wallace  t.  Minor,  86 
Vtt.  650;  Ihrien'B  Est.,  162  Pa.  St  369. 

t8  Bl.  Com.  879 ;  Taubenhau  ▼.  Dunz,  1*6  El.  1S4 ;  Carter  v. 
Reddish,  32  O.  S.  1 ;  Wolffe  v.  Loeb,  98  Ala.  426. 

JAllen'B  App.,  69  Conn.  702. 

§WoodB!de'8  Est.,  188  Pa.  St.  45;  Sites  t.  Eldridge,  45  N.  J. 
Eq.  682 ;  Fry  v.  Shipley,  94  Tenn.  262 ;  Taubenhau  v.  Dunz, 
125  m.  6S4. 

piuffman  v.  Young,  170  HI.  290;  Pinney  v.  Newton,  66 
Conn.  141 ;  Boston  Safe  Dep.  &  Trust  Co.  v.  Coffin,  162  Mass. 
96,  8  L.  R.  A.  740. 
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te\3t"  "effects,"  and  the  like,  not  used  in  a  residuary 
dause,  foUow  after  and  are  coupled  with  words  of  a  lim- 
ited signification,  the  general  words  are  restricted  to  the 
same  clause  as  the  particular  ones.  Thus  where  the  be- 
quest was  worded  "all  of  my  jewelry,  wearing  apparel 
and  personal  effects,"  it  was  held  that  tiie  general  term 
"personal  effects"  did  not  extend  the  meaning  to  include 
furniture  and  pictures.* 

10.  When  earlier  and  later  clauses  can  not  be  recMi- 
ciled,  the  later  will  prima  facie  overrule  the  f ormer.f  But 
clear  gifts  in  one  part  of  the  will,  will  not  be  cut  down  or 
defeated,  by  doubtful  or  ambiguous  language  in  a  later 
part  of  the  will;  nor  will  such  provisions  be  defeated  by 
inadequate  reasons  given  for  making  them,  or  by  errone- 
ous references  to  them  in  other  parts  of  the  will.t 

11.  Errors  in  punctuation,  spelling,  grammar  or  ar- 
rangemoit  may  be  corrected  in  aid  of  the  evident  inten- 
tion of  tiie  testator.!    And  where  the  context  requires  it, 

•Lipplncott's  Est.,  173  Pa.  St.  868;  In  re  Reynolds,  184 
N.  Y.  S88;  Rawlings  v.  JetmingB,  IS  Ves.  Jr.  39. 

fParks  V.  Kines,  100  Ind.  148 ;  Carter  v.  AlexaDder,  71  Mo. 
686 ;  Davis  v.  Boggs,  SO  O.  S.  680.  Now  it  is  to  be  remembered 
in  this  connection  that  this  rule  is  only  applied  vhere  it  b  im- 
possible for  the  court  to  construe  the  two  classes  of  prorisione  so 
tliat  both  may  be  given  some  effect.  Rogers  v.  Rogers,  49  N.  J. 
Bq.  98 ;  Claflin  v.  Ashton,  128  Mass.  441 ;  Baxter  v.  Bowyer, 
19  0.  S.  490. 

JFaheostock's  Est,  147  Pa.  St  S27;  In  re  Fisher,  19  R.  I. 
63. 

§Lycan  v.  Miller,  112  Mo.  648;  Black  v.  Herring,  79  Md. 
146;  Einkele  v.  Wilson,  161  N.  Y.  269;  Thompstm  v.  Thomp 
son,  4  O.  S.  333. 
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the  word  "and"  may  be  read  "or,"  and  vice  versa.*  So 
evident  omissions  appearing  from  the  context  may  be 
supplied  in  some  cases  by  the  interpreting  courtt 

12.  A  lawful  construction  will  always  be  preferred 
to  an  unlawful  one.}  A  just  and  reasonable  one,  to  an 
unjust  and  unreasonable  ODe.§  And  one  which  will  carry 
out  the  evident  intention  of  the  testator  to  one  which  will 
defeat  such  intention. 

18.  Some  effect  will  always  be  ^ven  to  the  will,  if 
possible,  and  it  is  only  where  a  reasonable  construction 
and  discovery  of  the  testator's  intention  is  hopeless  tiiat 
tbe  will  should  be  allowed  to  fail.  The  mere  fact  that 
the  testator's  clearly  expressed  intention  in  the  will  is 
imjust,  unfair,  or  even  absurd  as  regards  the  disposition 
of  his  property,  does  not  matter,  and  the  court  will 
usually  give  effect  to  such  expressed  intention.lT 

14.  Wills  of  real  estate  are  to  be  construed  accord- 
ing to  the  law  of  the  place  where  tiie  land  lies.  And 
wills  of  person^  property  are  construed  according  to 
the  law  of  testator's  domicile.    (See  antei  Sec  1000.) 

•Roe  v.  Vingut,  117  N.  Y.  804;  DodbIer*s  App.,  64  Pa.  St. 
9;  SUngluff  v.  Johns.  87  Md.  g7S;  Ward  t.  Barrows,  2  0. 
S.  841. 

tPattersoD  v.  Read,  48  N.  J.  Eq.  146;  Heald  v.  Heald,  66 
Md.  SOO;  Glover  v.  Cocdell,  163  HI.  666;  Thompson  v.  Thomp- 
aon,  115  Mo.  66. 

tMcBride*8  Est,  168  Pa.  St.  198;  Moore  v.  PoweU,  96  Va. 
868;  Quincy  v.  Atty.  General,  160  Mass.  481. 

gWatcrs  V.  Waters  (Kj.),  88  S.  W.  Rep.  988;  Briant  t. 
Garrison,  160  Me.  65S;  Bank's  WHl,  87  Md.  486. 

Plaurer  v.  Bowman,  169  HI.  686;  Moore  t.  Powell,  9S 
Va.  868. 
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15.  WbUe  a  codicil  operates  to  revoke  a  will  so  far 
as  it  is  inccmsistent  with  such  will,  yet  where  the  terms 
of  the  will  clearly  give  an  estate,  the  words  of  the  codicD 
must  manifest  an  equally  clear  intent  to  revoke  the  pro- 
vision in  the  wills.* 

(b.)  special  euij:s  of  construction. 
Sec     lOlT.      PROVISIONS     CONCERNING 
LAND. — The  following  special  rules  of  construction 
have  been  formulated  and  applied  to  provisions  in  a  will 
concerning  land  or  real  estate: — 

1.  The  term  "land"  or  "real  estate,"  when  used  In 
a  devise,  may  include  leasehold  interests,  lands  held  as 
trustee  or  mortgagee,  lands  contracted  for,  and  rever- 
sionary interests  in  lands.t  Although  the  early  decisions 
held  that  a  devise  of  land  prima  facte  passed  a  life  estate 
only4 

2.  The  terms  "estate"  and  "property,"  thou^  for- 
merly otherwise,  now  prima  facie  include  both  real  and 
persona]  property.§  But  this  broader  meaning  may  be 
restrained  by  a  diiferent  intention  of  the  testator  appear- 
ing in  the  context.Tr 

•Viele  V.  Keeler,  1«9  N.  Y.  190;  Sturgia  v.  Work,  IS* 
Ind.  184. 

tWatson  V.  Watson,  110  Mo.  164;  Woodman  v.  Woodman, 
89  Me.  1S8;  High's  Est.,  196  Pa.  St.  S22;  Smith  v.  Jones,  4 
Ohio  116. 

tPage  on  Wills,  Sec.  48S. 

gFlannery  v.  Hightower,  97  Ga.  S9«;  Hofius  v.  Hoftus,  9S 
Pa.  St.  306 ;  Taubenhau  v.  Dmiz,  125  HI.  BHi ;  Johnson  v.  Gobs, 
128  Mass.  488. 

fDunham  v.  Marsh,  5*  N.  J.  Eq.  S56;  Piersol  v.  Roop, 
06  N.  J.  Eq.  789;  Morgan  v.  McNeeley,  186  Ind.  587. 
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8.  A  devise  of  a  house,  mill,  factory,  store,  and  the 
like,  prima  facie  passes  not  only  the  huilding  so  named, 
but  the  land  under  and  adjoining  such  building,  and  such 
other  privileges  as  its  beneficial  use  and  enjojmient  ren- 
der necessary.* 

So  a  devise  of  realty  by  its  popular  name  as  "old 
homestead,"  "mountain  lands,"  "old  mill  quarry,"  and 
the  like,  are  sufficiently  definite  and  will  pass  all  of  the 
property  commonly  known  by  such  name.t 

4.  A  devise  of  the  rents  and  profits,  or  of  the  income 
of  land,  prima  facie  passes  the  land  itself,  in  the  absence 
of  anything  to  indicate  a  contrary  intention,t  But  a 
devise  of  the  use  and  occupation  of  lands  does  not  prima 
facie  require  that  the  devisee  shall  occupy  it  in  person. 

5.  A  devise  of  an  estate  in  lands  witiiout  limitation, 
formerly  carried  a  life  estate  only,  but  now,  under  the 
rule  that  a  devise  of  land  priina  facie  passed  all  of  testa- 
tor's interest  therein,  it  carries  all  the  estate  which  the 
testator  has  unless  the  contrary  appears.§ 

6.  Words  ordinarily  used  in  reference  to  personal 
property  only,  may  also  pass  real  estate  where  such  was 
clearly  the  intention  of  the  testator;  thus  tiie  words 

'Smith  V.  Dennis,  163  HI.  631;  McKeough's  Est.  v.  Mc- 
Keough,  69  Vt.  34. 

fMoore  V.  Powell,  96  Va.  868;  Homebj  v.  Davis  (Tenn. 
Ch.  App.)<  36  S.  W.  Rep.  169;  Beeres  v.  Narramoare,  61 
Conn.  13. 

JHunt  V.  Wmiams,  126  Ind.  498;  Baker  v.  Scott,  62  ID. 
86;  Collier  v.  Grimesty,  86  0.  S.  17;  Ogle  v.  Reynolds,  76 
Md.  145. 

§Page  on  Wills,  Sec.  482;  Reid  v.  Walbach,  76  Md.  206. 
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"money,"  "eflfects,"  "personal  effects,"  "surplus,"  and 
the  like,  have  heea  held  to  pass  real  estate  where  it  was 
dear  from  the  will  that  this  was  the  intention  and  desire 
of  the  testator.* 

7.  The  testator  may  also  devise  property  hy  refer- 
ring to  the  source  from  which  it  was  derived,  and  where 
this  is  done  it  passes  all  of  such  property  whatever  its 
f orm.t  A  devise  of  land  may  be  made  by  reference  to  a 
plat  or  lot  number,!  and  the  devisee  takes  such  land  only 
as  is  contained  in  such  plat  or  lot.  So  a  devise  by  metes 
and  bounds  although  followed  by  a  statement  of  the 
number  of  acres,  pa^es  only  the  land  within  such 
bounds.  § 

8.  The  Common  Law  rule  restricting  testator  from 
devising  by  will  land  to  be  acquired  after  its  execution 
has  been  abrogated  by  statute  in  the  several  States. 
But  it  is  yet  held  that  the  testator  must  manifest  an  in- 
tenticm  to  dispose  of  after-acquired  realty  if  it  is  to 
pass  by  his  will.  In  some  jurisdictions  the  devise  is 
sufficient  to  pass  such  property  if  it  would  do  so  if 
owned  at  the  time  of  making  the  wSiM    Under  other 

■Adams  v.  AkerUund,  160  HI,  688;  White  v.  Keller,  68 
Fed.  Rep.  796;  Ruckle  v.  Grafflin,  86  Md.  627;  Lamb  v.  Lamb, 
181  N.  Y.  «27. 

fGraham  v.  Knowels,  140  Pa.  St  826;  Aydlett  v.  Small, 
116  N.  C.  1. 

JHospital  V.  Pa.  Co.,  168  Pa.  St  447. 

§Friest  V.  Lackey,  140  Ind.  399;  Higgim  v.  Gwenn,  100 
m.  664;  Oldham  v.  York,  99  Tem.  68. 

UJacob's  Eat,  140  Pa.  St.  268,  11  L.  R.  A.  767;  Harden- 
bergh  v.  Raj,  161  U.  S.  112;  Ruckle  v.  Grafflin,  86  Md.  627. 
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statutes  the  express  intention  of  the  testator  to  pass  such 
property  must  appear,  and  the  ordinary  residuary  clause 
will  not  Miswer.* 

Sec  1018.  PROVISIONS  CONCERNING 
PERSONAL  PROPERTY.— The  foUowing  are 
some  of  the  more  common  special  rules  of  construction 
conoeming  personal  property. 

1.  The  term  "money"  prima  fade  does  not  include 
promissory  notes,  Ixmds,  stocks,  mortgages  or  securi- 
ties payable  in  mon^.  It  does  prima  facie  include 
money  in  bank  subject  to  check  and  money  on  special 
deposits.! 

The  terms  "ready  money,"  "money  in  hand,"  and 
"cash,"  are  terms  less  ccnnprehensiTe  than  "money" 
alone  but  "money  due  me"  includes  more  than  the  term 
"money"  and  may  embrace  unpaid  legacies,  life  insur- 
ance and  the  like.t 

2.  The  terms  "movables,"  "goods,"  "chattels,"  imd 
"effects"  prima  fade  include  all  of  the  testator's  per- 
sonal property  of  every  kind.  But  this  general  mean- 
ing may  be  restricted  or  enlarged  by  the  context.  The 
word  "furniture"  originally  included  all  chattel  prop- 
erty used  m  connection  with  a  household  establishment.  § 

•LoriBard'a  PetiUon,  16  R-  I.  864;  Webb  t.  Archibald,  128 
Mo.  299. 

tLevj'8  Est.,  161  Pa.  St.  189;  Smith  v.  Bupch,  92  N.  Y. 
228;  Sveet  v.  Burnett,  136  N.  Y.  204;  Manning  v.  Furcell,  7 
De  Gex  M.  &  G.  65. 

JGillen  t.  Kimball,  84  O.  S.  862;  MiUer's  Est.,  48  Cal.  165. 

§Richarcbon  v.  Hall,  124  Mass.  228;  Field  v.  Peckett,  29 
Beav.  673. 
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But  this  meaning  has  heen  changed  so  that  the  word 
now  includes  only  the  articles  known  as  furniture,  sudi 
as  tables,  desks,  chairs  and  the  like  and  would  exclude 
other  housdiold  goods.* 

8.  A  gift  of  the  "income,"  "interest,"  "dividends"  or 
"produce"  of  a  fund,  if  without  limitation  as  to  time, 
prima  facte  carries  the  fund  itself.  And  a  bequest  of 
stocks  and  bonds  of  a  specified  kind  will  pass  other 
stock  in  the  same  corporation  which  the  testator  bad 
seraired  by  exchanging  the  bequeathed  stock.t 

Sec.  1019.  PROVISIONS  CONCERNING  RE- 
LATIONSHIP, OR  THE  DESCRIPTION  OF 
BENEFICIARIES.— The  following  special  rules  of 
construction  ordinarily  prevail  unless  changed  by  the 
evident  intention  of  the  testator  appearing  in  the  con- 
text, as  regards  the  description  of  beneficiaries  when 
audi  description  pertains  to  their  relationship  to  the  tes- 
tator. 

1.  The  word  "children,"  prima  fade  means  legiti- 
mate children  only.t  And  does  not  include  grandchil- 
dren or  great-granddiildren  unless  such  a  construction 
is  necessary  to  give  the  will  effect,  as  where  the  testator 
at  the  execution  of  the  will  had  no  children  but  had 


■Ruffin  T.  Ruffin,  112  N.  C.  108.  The  word  furniture  does 
not  include  money  or  books.  Smith  v.  Jewett,  40  N.  H.  618 ; 
Porter  V.  Tourney,  3  Ves.  Jr.  811. 

t/»  re  Howell-Shepherd,  8  Ch.  649. 

JWylie  v.  Lodtwood,  86  N.  Y.  291;  Mcintosh's  Esl.,  168 
Pa.  9*..  528;  AmoUl  v.  Alden,  173  Dl.  829. 
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grandchildren.  1 1  The  word  does  not  include  step-diil- 
dren,  unless  the  context  and  surrounding  circumstances 
show  such  an  intention.  And  when  the  intention,  as  de- 
rived from  the  circumstances  and  surrounding  facts  is 
clear,  the  term  "children"  may  indude  the  illegitimate 
children  of  the  testator.* 

Children  in  being  but  not  yet  bom,  technically  called 
en  ventre  $a  mere,  are  considered  m  law  the  same  as 
other  children  and  in  all  cases  take  under  a  devise  or  be- 
quest to  the  "chUdren"  of  its  parents.t 

2.  A  gift  to  brothers  and  sisters  will  ordinarily  m- 
clude  half  broilers  and  sisters.t  And  a  gift  to  nephews 
and  nieces  will  include  children  of  half  brothers  and 
sisters,  but  not  ordinarily  grand  nephews  and  grand 
nieces.  § 

8.  The  term  "descendants"  prima  facie  includes  is- 
sue of  every  degree  from  the  testator,  but  does  not  in- 
clude those  related  collaterally  or  in  the  ascending  line.1I 
The  word  "issue"  or  "offspring"  also  means  legitimate 
lineal  descendants  of  any  degree;   but  if  reference  is 

IIGale  T.  Bennett,  Amb.  681 ;  Dunn  v.  Cory,  66  N.  J.  Eq. 
607;  Douglas  v.  James,  66  Vt.  SI. 

•Kurtz's  Est.,  146  Pa.  St.  687;  In  re  Harrison,  1  Ch.  661; 
Sullivan  t.  Parker,  118  N.  C.  301. 

tMacLain  v.  Howald,  1*0  Mich.  874 ;  StarUng  t.  Price,  16 
O.  S.  99. 

$Yetter»s  EaUte,  160  Pa.  St.  606. 

§/»  re  Woodward,  117  N.  Y.  682;  7  L.  R.  A.  867;  Root's 
Est.,  187  Pa.  St.  118. 

TIBates  V.  Gillett,  1X8  111.  287;  Tichenor  v.  Brewer's  Est., 
98K;.  349.  Contra,  Turley  v.  Turlej,  11  O.  S.  178.  In  this 
case  "descendants"  is  held  to  include  both  lineal  and  collateral 
relations. 
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made  to  their  parents,  the  terma  may  be  narrowed  to 
mean  the  same  as  "children."** 

4.  The  word  "relations"  or  "relatives"  prima  facie 
means  those  who  are  related  by  blood  and  not  by  mar- 
riage, that  is,  it  includes  those  related  by  consanguinity, 
and  excludes  those  related  only  by  affinity,  this  legal 
meaning  being  opposed  to  the  common  or  popular 
meaning  pf  these  terms.*  The  terms  include  heirs  at 
law  in  a  gift  of  real  estate  and  those  who  would  take 
by  distribution  in  the  case  of  a  bequest  of  personal  prop- 
erty, that  is,  the  use  of  these  words  restrict  the  bene- 
ficiaries in  law  to  those  who  would  take  under  the  stat- 
utes of  descent  and  distribution,  unless  the  context  or 
surrounding  cirexmistances  show  that  the  words  were 
used  in  a  different  sense  by  the  testator.f 

5.  A  gift  to  the  family  of  a  designated  person  was 
formerly  held  void  for  uncertainty; J  but  it  is  now  well 
settled  tiiat  a  gift  of  eitlier  real  or  personal  property 
to  the  family  of  a  named  person  is  valid,  and  prima  fade 
passes  the  property  to  such  person's  children  only,  un- 

**BigeIow  V.  Morong,  103  Mass.  S87 ;  Chwatel  v.  Schreiner, 
148  N.  Y.  688;  Arnold  v.  Alden,  178  Dl.  289;  Madison  v.  Lar- 
mon,  170  lU.  66.  In  the  last  case  it  is  said :  "Where  the  word 
'issu^  is  used  with  reference  to  the  parent  of  such  issue,  and 
where  the  issue  is  to  take  the  shares  of  the  deceased  parent,  it 
must  mean  his  children;  that  is,  the  word  'parent'  confines  the 
word  *issue.* " 

*E6ty  V.  Clark,  101  Mass.  86 ;  Drew  t.  Wrightson,  60  Md. 
198. 

tHaU  V.  Wiggin,  67  N.  H.  89;  In  re  Jordell,  L.  B.  44,  Ch. 
D.  590. 

^Robinson  y.  Waddelow,  8  Sim.  184;  Warner  v.  Rice,  6S 
Md.4S6. 
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less  the  context  i^ows  a  different  intention.^  So  where 
there  are  no  children  in  the  family,  suc^  a  gift  may  in- 
clude the  next  of  kin.*  The  rule  is  not  yet  tmiform  in 
all  jurisdictions  and  whether  the  wife  of  the  person  is 
included  in  such  a  gift  to  a  "family"  is  held  hoth  ways.t 
6.  "An  heir  is  he  upon  whom  the  law  easts  the 
estate  immediately  upon  the  death  of  the  ancestor."! 
This  definition  of  an  heir  applies  when  the  term  is  used 
in  reference  to  real  estate,  and  the  word  "heir"  or  "heirs" 
when  used  in  reference  to  personal  property,  prima  fade 
means  those  who  would  take  under  the  statute  of  distri- 
bution. These  meanings  of  the  word  heirs  are  to  be 
employed  in  the  construction  of  the  will  unless  a  differ- 
ent intention  is  manifested  by  the  testator  from  tiie 
whole  will  or  the  surrounding  facts  and  circumstances.  § 
That  is,  "heirs'  when  applied  to  inheritance  of  real  estate 
primarily  means  those  persons  who  would  take  sudi 

^IFlourmour  v.  Johnson,  7  B.  Mon.  693 ;  Phillips  v.  Fergue- 
son,  85  Va.  509, 1  L.  R.  A.  897. 

•Smith  V.  Grieley,  67  N.  H.  S77. 

tCoegrove  t.  Cosgrove,  69  Conn.  416 ;  Bates  v.  Dewion,  1S8 
Mass.  834;  White  v.  White,  SO  Vt.  338.  These  cases  hold  the 
word  "family"  includes  the  members  of  the  same  household  and 
that  the  wife  is  one  of  the  household.  Hoadle;  t.  Wood,  71 
Conn.  468,  holds  that  the  wife  is  not  included  in  a  gift  to  a 
"fanaHy,"  the  word  excluding  both  spouses  and  including  onlj 
the  children. 

ja  Bl.  Com.  201 ;  Lincoln  v.  Perrj,  149  Mass.  368 ;  Page  on 
Wills,  Sec.  512. 

gKeay  v.  Boulton,  86  Ch.  D.  212;  Kendall  v.  Gleaaon,  152 
Mass.  457,  g  L.  R.  A.  509 ;  Swenson's  Est.,  65  Minn.  SOO ;  Al- 
len V.  Craft,  109  Ind.  476 ;  Johnson  t.  Brasington,  166  N.  Y. 
181;  Barman's  App.,  136  Pa.  St.  441. 
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propei'ty  by  the  law  of  descent  if  there  had  been  no 
will,  and  "heirs"  as  applied  to  personal  property  pri- 
marily means  those  who  would  take  tinder  tiie  statute 
of  distribution  if  there  was  no  will. 

7.  The  surviving  husband  or  wife  is  not  the  heir  of 
the  other,  within  the  ordinary  meaning  of  a  will;*  but 
may  become  sudi  an  heir  technically  where  the  statutes 
of  descent  and  distribution  use  the  word  "heir"  so  as  to 
include  such  surviving  spouse.! 

The  meaning  of  the  term  "heir"  or  "heir  at  law"  is 
not  inflexible,  and  is  to  be  construed  so  as  to  carry  out 
-tiie  testator's  manifest  intention.  The  court  in  constru- 
ing the  term  will  seek  to  discover  the  sense  in  which 
the  word  was  used  by  the  testator,  and  the  general  mean- 
ing may  be  extended  or  restricted  by  the  context  and 
surrounding  circtunstances4 

8.  The  phrases  "next  of  kin,"  "nearest  kindred," 
and  the  like,  mean  substantially  the  same  thing,  that 
is,  the  nearest  blood  relations,  and  ordinarily  do  not 
measi  or  include  all  those  who  would  take  under  the 
statute  of  distribution.  They  do  not  include  the  hus- 
band or  wife,  and  embrace  primarily  those  standing  in 
the  nearest  degree  of  consanguinity — that  is,  a  gift  to 
tlie  "next  of  kin"  would  prefer  a  broiler  to  nephews, 

"Dodge's  App.,  106  Fa.  St.  S16 ;  Wilking  v.  Ordwa;,  60  N. 
H.  878. 

tHolmes  t.  Hancock,  168  Mass.  898;  Durfw  v.  MacNeil,  68 
O.  S.  S38;  Obey  v.  LoTcring,  167  Masa.  46. 

tSwensoo's  Est.,  66  Minn.  800;  McKdvey  v.  McKdviy,  4S 
O.  S.  ftlS;  Gordon  v.  Small,  68  Md.  HO. 
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or  the  sons  of  a  deceased  brother.*  A  gift  to  the  "next 
of  kin"  creates  a  joint  tenancy  in  the  nearest  blood  re- 
lations who  are  of  equal  degree  of  relationship. 

9.  The  word  "cousin"  when  used  by  a  testator  pri- 
marily means  a  first  cousin,  that  is,  a  son  or  a  daughter 
of  an  uncle  or  an  aunt.t  By  "second  cousin"  is  pri- 
marily meant  a  child  of  a  first  cousin  of  a  parent  whose 
relationship  to  sudi  child  is  in  question.^  Legally,  a 
second  cousin  is  to  be  distinguished  from  a  first  cousin 
once  removed,  by  which  is  meant  a  child  of  testator's 
first  cousin.§  These  meanings  may  be  varied  by  the 
context  and  circumstances  showing  that  a  different  ap- 
plication of  the  terms  was  made  by  the  testator.lT 

10.  When  the  word  "representatives"  is  used  in  a 
will,  its  primary  meaning  is  that  of  "legal  personal  rep- 
resentatives," or  the  executors  and  administrators  of 
testator.ll  But  this  prima  facie  meaning  may  be 
changed  by  the  language  or  circumstances  which  show 
that  the  testator  meant  to  use  the  term  with  some  other 
significance,  as  lineal  descendants,  and  the  like.** 

11.  The  word  "survivors,"  used  in  reference  to  a 

•Swascy  v.  Jaques,  144  Mass.  135 ;  Fargo  v.  Miller,  6  L.  R. 
A.  690;  IJSO  Mass.  225;  Redman  v.  Burroughs,  63  N.  C.  242. 

f  White  V.  Mass.  Inst,  of  Tech.,  171  Mass.  84. 

tin  re  Parker,  15  Ch.  Div.  528;  Page  on  Wills,  Sec.  682. 

§/»  re  Parker,  15    Ch.  Div.  628. 

p'age  on  Wills,  Sec.  532;  In  re  Bonner,  19  Ch.  Div.  201. 

||7n  re  Ware,  L.  R.  46  Ch.  Div.  269;  Page  on  Wills,  Sec. 
533. 

''Staples  V.  Lewis,  71  Conn.  288;  In  re  Bates,  169  Maw. 
262. 
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class  of  persons,  limits  the  devise  or  bequest  to  those 
composing  such  class,  and  excludes  their  chUdren  or 
heirs.* 

A  ^t  to  "legatees"  is  held  to  include  an  executor 
vho  has  been  bequeathed  property  in  trust  for  others, 
and  any  one  taking  a  bequest  under  a  will  is  considered 
a  legatee,  unless  such  bequest  Is  a  mere  memento  and 
of  small  value.! 

Sec.  1030.  GIFTS  TO  A  CLASS  CONSID- 
£R!ED. — By  a  gift  to  a  daas,  in  the  construction  of 
wills,  is  meant  that  a  stated  sum  is  ^ven  to  a  group  of 
persons,  whidi  group  may  be  either  definite  in  number 
at  the  time  of  the  gift  or  to  be  ascertained  at  a  future 
time,  and  these  persons  when  ascertained  are  to  take  in 
equal  or  other  stated  proportions,  the  share  of  each  be- 
ing dependent  for  its  amount  upon  the  ultimate  num- 
ber of  persons  in  the  group.t 

The  gift  to  a  class  is  usually  expressed  by  desig- 
nating the  group  as  "children,"  "nephews,"  "grand- 
children," and  the  like,  without  naming  the  individuals 
composing  sudi  class.§  But  though  the  members  of 
the  class  are  named,  where  the  context  ^ows  that  this 
was  done  for  the  purpose  of  certainty  in  designating  the 
class,  and  the  devise  is  not  in  sevo^ty  to  su<^  named 

•Coleman,  Etc.,  Co.  v.  Figg.,  25  S.  W.  Rep.  888. 

tLogan'8  Est.,  131  N.  Y.  466;  NcTiUe  v.  Dulaney,  89  Va. 
84S ;  White  v.  Mass.  Inat.  of  Tech.,  171  Mass.  84. 

}In  re  Brown,  164  N.  Y.  818;  Inje  v.  Jones,  109  Ala.  176. 

§Pendleton  v.  Kinney,  65  Conn.  «S8;  Dryer  v.  Crawford, 
90  Ala.  901 ;  Bailey  v.  Brown,  19  R.  I.  669- 
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persons,  it  will  be  held  a  gift  to  a  class  rather  than  to 
them  individually,* 

The  reason  for  distinguishing  a  gift  to  a  class  from 
one  to  individuals  distributively,  is  the  peculiar  rules 
applicable  in  cases  of  gifts  to  a  class.  These  rules  are 
as  follows: 

1.  Where  a  gift  is  made  to  a  class,  as  to  tiie  testa- 
tor's children,  the  gift  is  prima  fade  to  those  of  the 
class  who  are  living  at  the  time  of  the  testator's  death.t 

2.  When  a  gift  is  made  to  a  class  and  such  gift  Is, 
by  the  terms  of  the  will,  to  take  eflFect  in  the  future,  per- 
sons bom  after  the  death  of  the  testatcn*,  of  the  same 
class,  will  be  admitted  to  share  in  such  gift,  up  to  the 
time  of  distribution.^ 

8.  Where  each  member  of  such  a  class  is  to  receive 
his  share  at  a  different  time,  as  on  arriving  at  the  age 
of  majority  where  the  gift  is  to  grandchildren,  thai  &e 
period  of  distribution  is  when  the  first  one  of  such  class 
is  entitled  to  his  share,  and  those  bom  afterwards  are 
excluded,  that  is,  those  bom  after  the  first  member  has 
received  his  share,  are  to  be  excluded  from  the  class.§ 

'Swallow  V.  Swallow,  166  Mass.  841 ;  Bolles  v.  Smith,  99 
Conn.  «17.  In  Dildine  v.  DUdine,  S«  N.  J.  Eq.  78,  a  gift  "to 
my  brothers,  Ralph  and  Abraham,"  is  held  not  to  be  a  gift  to 
the  brothers  as  a  class,  but  to  them  individuallj ;  see  also  Bill  t. 
Payne,  62  Conn.  140;  Moffett  v.  Ebnendorf,  IdS  N.  Y.  475. 

tHowIand  v.  Slade,  16S  Mass.  41S;  Kellett  ▼.  Shepherd,  189 
lU.  433;  Triewig's  Est..  169  Pa.  St.  61. 

{Doe  V.  Sheffield,  IS  East.  626;  Sinton  t.  Boyd,  19  O.  S.  SO; 
Wilson  T.  White,  109  N.  Y.  59;  Evan's  Est.,  166  Pa.  St.  646. 

SThomas  v.  Thomas,  149  Mo.  426. 
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4.  Wbere  a  devise  is  given  to  a  class  imder  some 
general  name,  other  than  "heirs  at  law,"  as  to  children, 
descendants,  and  the  like,  they  will  ordinarily  take  per 
capita,  ibat  is,  fay  head  as  they  then  exist,  and  not  per 
stirpet,  that  is  by  "stock"  or  representation.t  Where 
the  gift  is  to  the  class  as  "heirs  at  law,"  "heirs,"  and  the 
like,  they  will  usually  take  per  stirpeg,  that  is,  according 
to  the  principle  of  representation  as  heirs  of  deceased 
maufaers  of  such  class4    But  the  rule  in  every  case  gives 

fWells  V.  Hutton,  77  Mich.  129;  Budd  v.  Haines,  62  N.  J. 
Eq.  488. 

"First,  with  reference  to  the  determination  of  the  persons 
who  shall  take,  a  distribution  per  ttirpet  means  that  the  prin- 
ciple of  representation  so  applies  that  the  heirs  or  representa- 
tives of  one  previously  deceased,  who  would  have  taken  if  alive, 
will  take  by  the  right  of  their  ancestor.  A  distribution  p£r 
capita,  means  that  do  representation  applies,  and  that  the  fa- 
vored class  is  to  be  determined  as  it  exists  at  the  time  prescribed 
by  the  law  or  the  will,  and  that  the  heirs  or  representatives  of 
one  previously  deceased  cannot  take,  although  such  decedent 
would  have  taken  in  his  own  right,  as  a  member  of  the  favored 
class,  had  he  survived- 

"Second,  with  reference  to  the  share  which  the  beneficiaries 
thus  indicated  are  to  take,  ...  A  distribution  per  capita 
is  an  equal  division  of  the  property  to  be  divided  among  the 
beneficiaries,  each  receiving  the  same  share  as  each  of  the  others, 
without  reference  to  the  intermediate  course  of  descent  from  the 
ancestor.  A  distribution  per  ttirpes,  on  the  other  hand,  is  a 
distribution  with  reference  to  the  intermediate  course  of  descent 
from  the  ancestor.  It  is  literally  a  distribution  according  to 
*rioek.'  "—Page  on  Wills,  Sec.  65«. 

tHealy  v.  Healy,  70  Conn.  467 ;  Richey  v.  Johnson,  80  0.  S. 
«88;  Rowland's  Est-.  151  Pa.  St  X5. 
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way  to  an  evident  intention  on  the  part  of  the  testator 
to  the  contrary.* 

5.  As  a  rule,  legatees,  take  per  capita,  unless  a  con- 
trary intention  appears  from  the  will.  At  Common 
haw  and  usually  under  the  modem  statutes  of  descent 
and  distribution,  in  cases  of  intestacy,  where  the  heirs 
are  all  of  the  same  degree  of  relationship  to  the  ances- 
tor, they  take  per  capita,  while  if  related  in  unequal  de- 
grees, they  take  per  stirpe*.  And  this  rule  is  followed 
in  the  construction  of  a  will  where  the  intention  of  the 
testator  is  not  clear  as  to  whether  the  beneficiaries  are 
to  take  per  capita  or  per  **irpe».t 

6.  At  Common  Law,  and  under  modem  law,  unless 
the  statutes  change  the  rule,  or  the  testator  indicates  a 
different  intention,  where  the  gift  is  made  to  a  class  and 
a  member  or  members  of  such  class  dies  before  the  time 
of  the  distribution  of  the  gift,  their  share  lapses  and  does 
not  pass  to  the  children  or  descendants  of  such  deceased 
members.^ 

Sec  1021.  RESIDUARY  CLAUSES.— By  a 
residuary  clause  is  meant  that  portion  of  testator's  will 

•Wert  V.  Baaaman,  185  Ind.  878;  KKng  v.  Sdinellbecker, 
107  la.  636;  Howard  t.  Howard,  SO  Ala.  391. 

tPearce  v.  Rickard,  18  R.  I.  148, 19  L.  R.  A.  472;  Huggins 
T.  Huggins,  72  Ga.  825;  Kilgore  v.  Eilgore,  187  Ind.  876; 
Hills  T.  Barnard,  152  Mass.  67;  9  L.  R.  A.  211. 

JAshhuret  v.  Potter,  68  N.  J.  Eq.  608;  Hardin  v.  Arte- 
burg,  20  Kj.  L.  R.  486;  Bradle;*s  £st.,  166  Pa.  St.  800;  Swal- 
low T.  Swallow,  166  Mass.  241 ;  Strong  t.  Smith,  84  Mich.  587 ; 
Bragg  V.  Carter,  171  Mass.  884;  Howland  v.  Slade,  155  Mass. 
476. 
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wiiidi  passes  property  not  otlierwise  disposed  of;  that 
is,  the  residuum  of  his  estate.  Residuary  clauses  may 
be  either  general  or  particular:  the  first  disposing  of 
aR  remaining  property,  the  latter  only  certain  specified 
property. 

A  residuary  clause  usually  comes  at  the  close  or  end 
of  a  will,  but  not  necessarily  so,  and  such  a  clause  usually 
contains  words  showing  that  it  is  the  remainder  or  im- 
disposed  portion  of  testator's  estate  that  such  clause  is 
to  pass,  but  the  tedmical  words  "residuum,"  "remain- 
der," "rest  and  residue,"  are  not  necessarily  required  to 
show  tbe  testator's  intention  that  it  is  a  residuary  clause. 
Any  language  which  shows  the  clear  intention  of  the  tes- 
tator to  dispose  of  the  residue  of  his  property  may  be 
construed  a  residuary  clause.* 

The  following  rules  are  usually  followed  in  the  con- 
struction of  residuary  dauses: 

1.  A  residuary  clause  will  be  liberally  construed  to 
prevent  partial  intestacy  (Lamb  r.  Lamb,  181  X.  Y. 
227). 

2.  A  general  residuary  bequest  prima  fade  carries 
whatever  personal  estate  remains  undisposed  of,  includ- 
ing that  left  because  of  lapsed  or  void  legacies.!    Such 

•Cheney  v.  Plumb,  79  Wis.  60* ;  Striewig's  Eat.,  169  Pa. 
St  61 ;  Morgan  v.  Huggins,  42  Fed.  Rep.  869 ;  Tompkins  Est, 
164  N.  Y.  634. 

fBuduman  v.  Lloyd,  64  Md.  306;  Burke  v.  Stilea,  65  N.  H. 
163;  Miiller's  App.,  113  Pa.  St.  4fi9;  Rotch  v.  Loring,  169 
Mom.  191. 
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a  bequest  would  include  the  income  from  a  fund  acquired 
before  its  vesting  under  the  terms  of  the  will.* 

8.  Under  the  old  law,  a  general  residuary  devise, 
did  not  carry  specific  devises  which  lapsed  or  were  void, 
but  the  modem  rule  is  to  the  contrary,  and  all  property 
not  otherwise  disposed  of,  and  not  specifically  excepted 
from  the  operation  of  such  clause  will  pass,  including 
lapsed  and  void  legacies.t  The  only  exception  to  this 
is  that  where  the  legacy  whidi  has  lapsed  or  become  void 
is  itself  contained  in  the  residuary  clause  and  gives  the 
entire  residuum,  or  a  definite  portion  of  it,  to  the  bene- 
ficiary, in  such  cases  the  legacy  descends  or  is  distributed 
as  in  cases  of  intestacy.^ 

Sec.  1022.  KINDS  OF  ESTATES  THAT  MAY 
BE  GIVEN  BY  WILL.— The  testator  may,  if  bis  in- 
tention is  properly  and  clearly  expressed,  devise  the 
absolute  title  to  an  estate,  that  is,  a  fee  simple,  or  he 
may  devise  a  life  estate  with  a  remainder  over,  or  he 
may  devise  a  fee-tail  estate,  or  an  estate  up<m  condi- 
tion, and  bis  intention  will  be  given  effect  by  the  courts. 
So  he  may  devise  land  to  beneficiaries  in  severalty,  in 
common,  or  as  joint  tenants.  WHle  the  nature  of  these 
various  estates  pertains  to  the  subject  of  real  property, 
and  aare  to  be  considered  in  a  later  volume  of  the  Cyclo- 

•In  re  Allen,  151  N.  Y.  «48;  Minot  v.  Bak«r,  147  Pa.  St. 
848. 

tMoffett  V.  Elemeadorf,  154  N.  Y.  478;  Lamb  v.  Lamb, 
1«1  N.  Y.  «27;  Page  on  Wills,  Sec.  607. 

JGrays  Est,  147  Pa.  St  67;  Chadwick  v.  Chadwick,  87  N. 
J.  Bq.  71. 
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pedia  of  Law,  yet  a  sli^t  reference  to  them  will  be 
made  here. 

1.  It  was  the  rule  at  Coimnon  Law  that  the  technical 
word  "heirs"  had  to  be  used  in  order  to  pass  a  fee  sim- 
ple estate  by  deed.*  And  that  to  devise  sudi  an  estate, 
either  this,  or  other  equivalent  words,  had  to  be  used; 
so  that  if  it  did  not  appear  in  the  will  whether  a  life 
estate  or  a  fee  was  intended,  a  life  estate  only  passed.t 

Under  the  modem  rule,  and  by  statute,  a  devise  of 
lands  passes  a  fee  or  all  tlie  estate  which  the  testator 
has,  unless  there  is  a  plain  intuition  from  the  langua^ 
used  that  a  less  estate  is  meant  to  pass4 

2.  At  the  Conunon  Law,  and  under  modem  law, 
where  not  changed  by  statute,  or  judicial  construction, 
a  rule  of  property  known  as  the  Rule  in  Shelley's  Case, 
prevails,  and  this  rule  provides  that  where  in  a  deed 
or  in  a  will  a  freehold  estate  is  given  and  in  the  same 
instrument  a  remainder  over  is  given  to  the  "heirs"  of 
such  grantee  or  devisee,  the  grantee  or  devisee  takes  a 
fee  simple  in  case  the  remainder  is  given  to  his  heirs 
generally,  and  a  fee  tail  if  remainder  is  given  to  the 
beirs  of  his  body.§    This  rule  prevailed  at  the  Com- 

*Rolrinaon  v.  Ostradorff,  88  S.  C.  66 ;  Ro;  v.  Rowe,  90  Ind. 
64. 

fToman  v.  Dunlop,  18  Ky.  252;  Mulvane  v.  Rude,  146 
XQd.476. 

{Mulvane  v.  Rude,  146  Ind.  476;  Simonds  v.  Simonds,  168 
Mass.  144;  Flickinger  v.  Sauiu,  40  O.  S.  691 ;  Potter  v.  Couch, 
141  U.  S.  S96. 

gShellej'fi  Case,  1  Rep.  98;  Allen  t.  Craft,  109  Ind.  476; 
Anden  t.  Gerhard,  140  Fa.  St.  158. 
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mon  Law  re^rdless  uf  the  intention  of  the  testator,  be- 
ing a  rule  of  property  rather  than  a  rule  of  construc- 
tion.* But  imder  modem  law,  and  by  statute  in  some 
States,  the  Rule  in  Shelley's  Case  is  treated  as  a  rule  of 
construction,  and  where  fbis  is  the  case,  the  rule  will  not 
be  made  to  violate  the  plain  intention  of  the  testator.f 

8.  A  fee-tail,  or  an  estate-tail,  by  this  is  meant  an 
estate  of  inheritance,  which  by  the  terms  of  the  grant 
is  to  descend  to  the  heirs  of  the  grantee's  body  instead 
of  to  his  heirs  g<!nerally4  Such  an  estate  may  be 
created  by  wUl  by  the  use  of  the  technical  words  "heirs 
of  his  body,"  or  by  other  words  of  similar  import,  as, 
a  devise  to  A  "and  ber  issue."§  So  by  angther  early 
case,  at  Common  Law,  b  devise  to  a  person  and  his  chil- 
dren,  such  person  having  no  children  at  the  time,  was 
equivalent  to  a  devise  to  such  person  and  the  heirs  of 
his  body,  and  thus  created  an  estate-tail.1f  Modem  stat- 
utes are  opposed  to  allowing  the  owner  of  property  to 
impose  restraints  upon  its  alienation,  and  in  many  States 
the  Common  Law  phrases  creating  estates-tail,  are  held 

•Ewing  V.  Barnea,  156  HI.  61 ;  Sheelej  v.  Neidhamnmr,  181 
Pa.  St.  163;  Turlej  v.  Turlej,  11  0.  S.  178;  Chambler  v. 
Broughton,  120  N.  C.  170. 

fHealey  v.  Healey,  70  Conn.  467 ;  Wood  v.  Wood,  45  S.  C 
590 ;  Bunnell  v.  Evans,  26  O.  S.  409. 

JPage  on  Wills,  Sec.  666. 

§Ral8ton  T.  Truesdell,  178  Pa.  St.  489;  Harknesa  y.  Corn- 
ing, 84  0.  S.  416;  Barber  v.  Pittsburg,  etc.,  By.  Co.,  166  U. 
S.  83. 

p7ild*E  Case,  6  Hep.  17;  Hood  v.  Dawson,  98  Ky.  ASS; 
SOIiman  t.  Whitaker,  119  N.  C.  89. 
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to  pass  a  fee  simple  to  the  first  taker.*  In  some  States 
the  first  taker  is  given  a  life  estate  only  and  the  next 
person  raititled  a  fee  dmple  at  the  decease  of  the  first,! 
While  in  other  States  the  first  taker  has  an  estate-tail, 
subject  to  dower  and  courtesy,  with  remainder  in  fee 
simple  to  those  who  are  to  take  at  his  death.t 

4.  A  life  estate  may  be  created  by  will,  but  it  must 
appear  from  the  language  of  the  will  that  such  is  the 
intention  of  the  testator.  "No  technical  language  is 
necessary,  thus  a  devise  to  one  "for  the  term  of  his  nat- 
ural life,"  "during  his  life,"  or  a  provision  that  at  the 
death  of  the  devisee  the  property  shall  go  to  some  one 
else,  all  create  life  estates.  § 

So  where  the  testator  has  created  a  fee  in  the  first 
taker  and  then  devises  the  same  property  over  to  an- 
other after  the  death  of  the  first  taker,  such  a  devise 
over  may,  and  usually  does,  show  that  the  testator  in- 
tends to  give  the  first  taker  a  life  estate  only.1T  But  a 
devise  over  of  what  may  be  left  of  an  "unexpended 

"Gracger  v.  Granger,  147  lod.  95 ;  Sheelej  v.  Neidhammar, 
18S  Pa.  St.  168. 

fWood  T.  Kice,  108  Mo.  329 ;  St.  John  t.  Danit,  66  Conn. 
401. 

Phillips  V.  Herron,  65  O.  S.  478 ;  Page  on  Wills,  Sees.  668, 
669. 

SPerry  v.  Bowman,  161  Dl.  25 ;  Smith  t.  RunnellB,  97  la. 
56 ;  Rice  v.  Moyer,  97  la.  96,  66  N.  W.  Hep.  94. 

TfTeirell  v.  Reeves,  103  Ala.  264 ;  Littlewood's  Will,  96  Wis. 
608. 
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part,"  and  the  like,  will  not  cut  down  tiie  gift  of  a  fee 
simple.* 

The  Rule  in  Shelley's  Case  must  be  remembered  in 
this  connection,  since  if  the  remainder  over  is  to  the 
heirs  of  the  first  taker  and  the  Rule  is  enforced,  such 
a  gift  becomes  a  fee  simple. 

5.  Where  a  fee  simple  is  devised,  the  fact  that  the 
testator  has  added  a  power  to  dispose  of  such  an  estate, 
does  not  cut  down  such  a  fee  to  a  life  estate.t  Neither 
will  the  fact  that  testator  attempts  to  say  who  shall  in- 
herit after  the  tenant  in  fee,  as  this  provision  is  incon- 
sistent with  such  an  estate  and  void.t  But  adding  a 
power  of  aliooation  may  make  it  clear  that  an  ambigu- 
ous devise  was  intended  to  pass  a  fee  to  the  first  taker.§ 
So  a  gift  of  a  life  estate  with  absolute  power  to  dispose 
of  the  remainder  enlarges  sudi  a  devise  to  a  fee  simple 
in  the  first  taker.H  While  if  the  power  of  disposition 
or  alienation  is  qualified  and  limited  so  as  to  be  capable 
of  being  exercised  only  under  certain  conditions,  such 
power  will  not  enlarge  a  life  estate  to  a  fee.I| 

6.  A  remainder  is  tbe  portion  of  an  estate  left  after 

•Bcntz  T.  Fabian,  64  W.  J.  Eq.  61fi ;  Wolfer  v.  Hemmer,  144 
HI.  6S4. 

fVeeder  t.  Header,  167  Mass.  41S;  Forbes  v.  Darling,  94 
Mich.  681;  Cresder'B  Est.,  161  Pa.  St.  4«7. 

tBradlej  t.  Caraee,  94  Tenn.  27;  Good  v.  Fichthom,  144 
Pa.  St.  887. 

SKiefifd  V.  Keppler,  178  Pa.  St  181;  WeUh  v.  Woodbury, 
144  Mass.  54%. 

piood  V.  Bramlett,  105  Ala.  666 ;  Halliday  t.  Strickler.  78 
la.  888. 

llPeckham  v.  Lego,  57  Conn.  55S;  L.  R.  A.  419;  Gadd  v. 
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the  tomination  of  a  prior  estate  created  by  the  same 
instrument  establishing  the  remainder.  An  estate  in 
remainder  is  (seated  T^ererer  it  is  clear  from  the  tes- 
tator's language  that  an  estate  granted  shall  tominate 
upon  the  happening  of  a  specified  event,  or  at  the  end 
of  a  time  stated,  and  that  the  estate  shall  thereupon 
pass  to  anotiier.*  Thus  a  gift  to  A,  ronainder  to  the 
lawful  heirs  of  her  body,  and  if  she  dies  without  lawful 
heu*s,  to  B,  gives  B  a  remainder,  and  a  devise  to  the 
dau^ters  or  sons  of  testator  and  at  their  death  to  the 
duldren  of  such  daughters  or  soaa,  create  a  i^nainder 
in  such  ehildren.t 

A  remainder  may  be  limited  upon  any  estate  ^ort 
of  a  fee  simple,  or  the  absolute  gift  of  personal  prop- 
erty.t  A  remainder  is  void  if  limited  upon  a  tee  sim- 
ple tmless  the  two  gifts  may  be  reconciled  by  constru- 
ing the  first  as  a  life  estate.!  And  any  remainder  over 
will  be  void  if  it  conflicts  with  the  rule  of  law  against 
perpetuities,  or  if  the  beneficiary  of  such  a  remainder 
is  not  sufficiently  definite.1T 

Stoner,  IIS  Mich.  689 ;  Donley  v.  Sliields,  14  Ohio  859 ;  Yet- 
ter'B  Est.,  160  Pa.  St.  606. 

"Bird  V.  Gilliam,  ISl  N.  C.  826;  Walkoe  t.  Denning,  162 
Pa.  St  1661 ;  Barclay  v.  Piatt,  170  HL  884. 

IBird  V.  GiUiam,  121  N.  C.  826;  Collins  v.  Williams,  98 
Tenn.  525. 

JFisher  v.  Wirter,  154  Pa.  St  66;  Wihnoth  v.  Wikaoth,  84 
W.  Va.  486;  Hovej  v.  Walback,  100  Cal.  192. 

§Stiness  v.  Gardnes,  88  la.  807;  Robertson  v.  Hardy,  2S 
S.  E.  Rep.  767. 

?Fost  T.  Rohrbadi,  142  HI.  600;  Eeaney  t.  Eeaney,  7S 
Md.4i. 
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7.  Where  the  interest  of  the  beneficiary  is  in  sev- 
eralty, he  alone  has  the  exclusive  ri^t  to  the  possession 
and  control  of  tiie  property.  If  the  interest  is  in  com- 
mon, the  beneficiary  has  an  interest  which  will  descoid 
the  same  as  an  interest  in  severalty,  but  his  right  of  ai- 
joyment  is  subject  to  the  common  rights  of  the  other 
tenants.*  If  the  interest  is  a  joint  estate  or  joint  inter- 
est it  vests  in  all  the  beneficiuies  as  one  tenant,  and  the 
interest  of  one  passes  at  his  death  to  the  surviving  joint 
tenants  instead  of  to  his  heirs  or  derisees.l 

A  devise  of  land  to  two  or  more  was  presumed  to  cre- 
ate a  joint  tenancy  at  Common  Law.t  But  this  rule 
is  changed  in  most  jurisdictions  either  by  statute  or  ju- 
dicial decision,  and  such  grants  are  presumed  to  areata 
an  estate  in  comm(Hi.§ 

8.  Estates  may  be  granted  upon  conation,  that  is» 
upon  the  happening,  or  failing  to  happen,  of  some  fu- 
ture specified  event  or  contingency.  These  conditions 
are  either  precedent  or  subsequent.  A  condition  prece- 
dent vests  or  enlarges  the  conditional  estate  upon  the 
happening  or  not  happening  of  the  event.  A  condition 
subsequent  terminates  a  vested  estate  upon  the  happen- 
ing or  not  happening  of  the  erentj 

•Tompkin's  Est,  154  N.  Y.  684, 

fRockweU  v.  Swift,  69  Conn.  289. 

{Binning  v.  Binning,  18  B«p.  564 ;  Noble  v.  Teeple,  S8  Kan. 
898. 

§McConl  V.  Whitehead,  98  Ga.  881;  Tompkin's  Est.,  154 
N.  Y.  684. 

IJAbbott's  Law  Diet.  "Condition;"  Tillej  v.  King,  109  N.  C. 
461 :  Moore  V.  Perry,  42  S.  C.  869. 


tvGoogle 


CONSTRUCTION  AND  EFFECT.  179 

A  condition  specified  by  the  testator,  upon  the  hap- 
pening of  which  an  estate  is  to  begin  or  to  terminate, 
is  to  be  distinguished  (rom  a  mere  statement  of  the 
motive  or  inducement  whidi  has  caused  tiie  testator  to 
bestow  a  gift.  Thus  if  it  is  an  unqualified  direction 
that  the  devisee  shall  perform  an  act  specified  before 
tiie  estate  should  vest  or  that  the  estate  given  ^ould 
fail  if  the  act  was  not  performed,  it  is  a  conditional  es- 
tate; while  if  it  is  an  expression  of  gratitude  toward 
the  devisee  for  services  to  be  rendered,  or  in  consido'a- 
tion  of  kindness  or  attention  paid  to  the  testator,  it  will 
be  construed  to  be  an  expression  of  motive  and  not  a 
condition.* 

If  a  condition  precedent  fails,  that  is,  if  it  is  unper- 
formed or  becomes  impossible  to  perform,  tiie  estate 
to  pass  by  it  is  defeated,  and  nothing  can  ever  pass  to 
the  devisee  or  his  descendants-t  When  a  condition  sub- 
sequent becomes  impossible,  that  i^  when  it  is  dear  that 
the  contingency  which  is  to  terminate  the  estate  can 
never  happen,  the  devisee's  estate  becomes  a  permanent 
fee  and  can  never  be  divested.t 

The  following  conditions  are  held  to  be  valid.  A  Q>n- 
dilion  that  the  estate  shall  vest  only  on  the  birth  of  issue 
to  the  devisee  is  valid,  if  the  birth  of  the  issue  is  not  so 

rraiey  v.  King,  109  N.  C.  *61 ;  Whiting'a  App.,  67  Conn. 
879;  McCarty  v.  Fish,  87  Mich.  48;  Chassaing  v.  Durrand,  80 
Md.  420. 

tStarke  t.  Conde,  100  Wis.  638. 

tCoorad  t.  Long,  83  Mich.  78;  Morse  t.  Hayden,  82  M& 
SS7. 
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remote  as  to  violate  the  rule  against  perpetuities.*  So 
conditions  that  the  devisee  shall  support  the  wife  of  tes- 
tator or  other  named  persons;!  that  the  devisee  sh^ 
marry,  or  reform  and  become  temperate  in  habits  ;t  that 
the  devisee  shall  not  prefer  a  claim  against  the  testator's 
estate;§  and  that  the  surviving  spouse  shall  not  remarry, 
or  that  the  devisee  shall  not  marry  a  certain  individual, 
or  within  a  certain  class,  are  valid.1I 

The  following  conditions  are  held  invalid;  a  condi- 
tion in  restraint  of  a  first  marriage,  or  of  marriage  gen- 
erally, except  as  above  stated;!]  a  condition  repugnant 
to  the  nature  of  the  estate  granted,  as  a  limitation  im- 
posed upon  a  fee  simple;**  a  permanent  restraint  on 
alienation,  and  the  like.*** 

Conditions  which  seek  to  interfere  with  the  religious 

•Carney  ▼.  Cain,  40  W.  Va.  758;  Baker  v.  McLeoud,  79 
Wis.  0S4. 

fGingridi  v.  Gin^ch,  146  Ind.  227;  Richards  t.  Bicharda, 

00  la.  606. 

tHawke  T.  Euyrat,  SO  Neb.  149,  27  Am.  St.  Rep.  149; 
Cassen  T.  Kennedy,  147  IH  660. 

§Bradford  v.  Bradford,  19  O.  S.  546.  Smithsonian  Inst.  v. 
Meech,  169  U.  S.  S98;  Rockwell  v.  Swift,  69  Conn.  289-  Con- 
tra, VandeiTort's  Est.,  62  Hun  612. 

tfBeimett  v.  Packer,  70  Conn.  867;  Boyd  v.  Sachs,  78  Md. 
491 ;  Redding  v.  Rice,  171  Pa.  St.  801 ;  Greene  v.  Kirkwood, 

1  Jr.  180. 

||In  re  Denfield,  166  Mass.  266;  Hogan  v.  Curtain,  88  N.  Y. 
162;  Maddos  v.  Maddox,  11  Gratt.  (Va.)  804. 

**Conger  v.  Lowe,  124  Ind.  368;  Cushing  t.  Spalding,  104 
Mass.  287;  PotUr  v.  Couch,  141  U.  S.  296- 

•••Williams  v.  Herrick,  19  R.  I.  42;  Cashing  v.  Spalding, 
164  Maw.  267. 
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belief  of  the  devisee,  as  by  compelling  membership  in  a 
certain  diurch,  are  usually  void  as  being  contrary  to 
public  policy;*  and  so  are  conditions  which  operate  to 
induce  husband  and  wife  to  live  apart  or  get  divorced.t 
It  is  an  implied  condition  that  a  devisee  under  a  will, 
will  not  murder  the  testator,  and  if  he  does  so  he  is  held 
to  forfeit  all  of  his  ri^ts  under  the  will  (Riggs  t. 
Pahner,115N.Y.fi06). 

9.  An  executory  devise  is  a  peculiar  estate  whidi 
may  be  created  by  a  will.  An  executory  devise  is  de- 
fined to  be,  "A  devise  of  some  future  interest  in  lands, 
given  not  to  take  effect  inmiediately  upon  testator's 
death,  but  to  arise  and  vest  upon  some  future  contin- 
gency."! This  estate  has  no  reference  to  the  existence 
or  continuance  of  any  intermediate  or  prior  estate,  as 
is  tbe  case  in  remainders,  so  that  even  if  the  first  taker 
has  the  implied  power  to  dispose  of  the  property  and 
thus  destroy  the  executory  devise,  such  devise  is  not 
therefore  void.§ 

10.  A  Ufe  estate  in  personal  property  may  be  cre- 
ated by  the  testator  by  the  use  of  appropriate  language.? 
So  such  an  interest  in  personalty  may  be  created  l^ 

*Maddox  v.  Maddox,  11  Gratt  (Va.)  804.  Such  cooditioiw 
may  be  valid  under  very  strict  constmctioD.     McBride's  Eat, 

lae  Pa.  St.  19a. 

tWrem  v.  Bradley,  2  De  Gex.  &  S.  49;  Hawke  v.  Euyart, 
80  Neb.  149. 

JAbbott'H  Law  Diet.,  "Executory  DeviBe.** 

§Page  on  WOIa,  Sec.  678;  Fisher  t.  Wister,  164  Pa.  St  68. 

irrbieme  v.  Zumpe,  15Ji  Ind.  S69;  Neviim's  Est.,  192  Pa. 
St  2SS. 
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using  qualifying  words  after  an  absolute  gift.*  If  such 
property  is  bequeathed  in  trust  the  first  taker  has  no 
right  to  its  possession,  but  only  to  the  income;  hut  if 
there  is  no  trust  he  may  possess  himself  of  the  corpus  of 
the  property.f  By  statute,  and  by  judicial  decision,  the 
first  taker  of  such  property  may  be  required  to  give 
bond  for  its  safe  keeping  and  repayment  at  the  end  of 
his  enjoyment  of  it. 

Sec  1028.  WHEN  DEVISES  AlO)  LEGA- 
CIES WILL  VEST.— The  mterest  of  the  beneficiary 
under  a  will  may  be  either  vested  or  contingent.  A 
vested  interest  means  one  which  gives  the  beneficiary  a 
present  fixed  right,  either  of  present  enjoyment  or  a  fu- 
ture enjoyment.^  A  contingent  interest  is  one  in  which 
there  is  no  present  fixed  nght  of  either  present  or  fu- 
ture enjoyment,  but  which  may  become  a  fixed  ri^t 
m  the  future  on  the  happening  of  a  specified  event.  § 

When  the  interest  of  the  beneficiary  is  vested,  it  will 
pass  to  his  heirs  or  devisees  althou^  the  beneficiary  dies 
before  coming  into  \h.e  enjoyment  of  the  estate,  that  is> 
it  does  not  matter  whether  tiie  prior  estate  has  termi- 
nated or  not.l[  While  if  the  interest  is  contingent,  and 
the  beneficiary  dies  before  the  termination  of  the  prior 

•Piersol  v.  Boop,  66  N.  J.  Eq.  789;  Smith  v.  Bell,  6  Pet.  68. 

fLaBar'B  Eat,  181  Pa.  St.  1;  Pox  v.  Senter,  83  Me.  895; 
In  re  McDougall,  141  N.  Y.  81 ;  Pendleton  t.  Kinney,  65  Conn. 
3S2. 

JPage  on  Wills,  Sec  6S6 ;  Cox  t.  Handy,  78  Md.  108. 

gSpear  v.  Fogg,  87  Me.  ISS;  Hale  t.  Hobeon,  167  Maw. 
397. 

^Chapin  t.  Parker  157  Mass.  6Si  McClain  v.  Capper,  98 
Ia.lM. 
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estate,  the  remainder  fails.*  It  is  to  be  remembered, 
however,  that  a  vested  remainder  may  be  defeated  by 
the  happening  or  not  happening  of  a  conditioa  subse- 
quent.t  And  that  vested  remainders  devised  to  a  class, 
as  the  children  of  testator,  may  open  after  the  death 
of  the  testator  to  let  in  <jiildren  bom  after  testator's 
death4 

Concerning  the  vesting  of  devises  and  legacies,  the 
following  general  rules  of  construction  may  be  laid 
down: 

1.  In  construing  remamders  and  conditional  estates, 
tiie  law  favors  that  construction  by  which  a  devise  or 
legacy  will  be  vested  rather  than  contingent,  and  abso- 
lute rather  than  conditional.§  Thus  remainders  are 
usually  held,  in  the  absence  of  a  plain  intention  to  the 
contrary,  to  vest  at  the  death  of  the  testator.1T 

2.  Though  the  authorities  are  not  uniform,  the  gen- 
eral rule  is,  that  words  of  survivor^ip  in  reference  to 
both  real  and  personal  property  will  refer  to  the  time 
when  the  property  is  to  be  divided,  that  is,  to  the  time 

•Shaw  V.  Eckley,  169  Mass.  119;  Wataon  v.  Smith,  110 
H.  C.  6;  CmniningB  t.  Stems,  161  Mose.  606. 

fMulxeed  v.  Clark,  110  Mich.  889;  Brasher  v.  Marsh,  15 
O.  S.  108. 

{Cherbonner  v.  Loodwer,  79  Md.  56;  Field  y.  Peeples,  180 
HI.  376;  Lasey  v.  Stanley,'  147  N.  Y.  660. 

IBonner  t.  Yoang,  69  Ala.  36;  Lovaas  t.  Olson,  92  Wis. 
616;  Gingrich  v.  Gingrich,  146  Ind.  *27;  Newberry  v.  Hin- 
man,  49  Conn.  130. 

1[Fage  on  Wills,  Sec.  658;  Harrison  t.  Moore,  64  Conn. 
844;  Collier's  Will,  40  Mo.  iE87;  LintoD  v.  Laycock,  33  0.  S. 
1S8. 
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of  testator's  death  if  there  he  no  intervening  estates,  hut 
if  there  are  intervoiing  estates,  then  to  the  time  of  their 
termination.* 

8.  Where  there  is  a  gfift  to  one  person  with  a  remain- 
der over  to  another  in  case  of  his  death,  or  in  case  of  his 
death  without  "'heirs"  or  without  "issue,"  this  is  con- 
strued to  mean  his  death  witiiout  heirs  or  issue,  before 
the  time  for  payment  or  distribution;  that  is,  before  tiie 
death  of  testator.  In  such  a  case  if  the  first  taker  dies 
during  the  testator's  life  or  before  the  time  set  for  the 
payment  of  the  legacy,  the  gift  overtakes  effect,  other- 
wise the  gift  becomes  vested  as  an  absolute  fee  simple 
and  the  remainder  over  is  nullified.t 

Sec  1024.  CLASSES  OF  DEVISES  AND 
LEGACIES. — Legacies  and  devises  are  divided  into 
tiiree  classes,  namely,  general,  specific  and  demonstra- 
tive. 

1.  A  general  legacy  or  devise  is  one  whidi  may  be 
satisfied  from  any  part  of  the  testator's  property  or 
money,  and  which  does  not  specify  the  property  or  fund 
from  which  it  is  to  be  paid.t 

2.  A  legacy  or  devise  is  specific  when  it  can  be 
satisfied  only  by  the  transfer  or  delivery  of  some  par- 

•Dimmick  v.  Pattereon,  148  N.  Y.  8»«;  Wilson  v.  Wilson, 

40  N.  J.  Eq.  821;  Bailej  v.  Hawkins,  18  R.  I.  678;  Wilson  t. 
Brjan,  90  Ky.  482 ;  Dean  v.  Winton,  180  Pa.  St.  827 ;  Colby  v. 
Doty,  158  N.  Y.  S28. 

fWalsh  V.  McCutcheon,  71  Conn.  888;  Baker  v.  McGrew, 

41  O.  S.  118;  Eeating  v.  McAdoo,  180  Pa.  St.  6. 

tKelly  v.  Ricltardson,  100  Ala.  684 ;  Hughes  v.  Hughes,  91 
Wis.  138. 
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ticular  portion  of,  or  airticle  belonging  to  the  estate, 
which  portion  or  article  the  testator  intended  should  be 
transferred  to  the  legatee  in  specie.  Thus  a  gift  of  the 
testator's  watdi,  a  gift  of  money  deposited  at  a  certain 
bank,  a  gift  of  property  invested  in  a  certain  business, 
a  gift  of  an  amount  due  from  a  certain  debtor,  are  all 
specific  gifts.* 

4.  "A  demonstrative  legacy  is  one  whidi  is  general 
in  its  nature,  but  which  is  made  payable  out  of  certain 
spedfied  property,  either  real  or  personal."!  Thus  a 
bequest  of  a  sum  of  money  payable  out  of  a  particular 
sum  of  money,  or  a  specified  fund,  is  a  demonstrative 
legacy.  It  is  equivalent  to  a  devise  or  bequest  of  so 
much  or  such  a  part  of  a  fund  or  thing  specified.t 

If  the  property  or  ftmd  from  which  a  demonstrative 
legacy  is  directed  to  be  paid  does  not  exist  such  legacy 
is  payable  out  of  the  general  property  of  the  testator. 
While  if  the  designated  fund  is  in  existence,  the  demon- 
strative legacy  must  be  paid  out  of  it  in  preference  to 
other  legacies.  (Hammer's  Est.,  158  Fa.  St.  682;  Dum- 
ford  V.  Jackson,  22  S.  E.  Rep.  858.) 

5.  A  specific  legacy  takes  priority  over  a  general 
legacy,  in  case  of  a  deficiency  of  assets,  and  does  not 
suffer  abatement  with  the  general  legacies,  unless  such 

•Bryne  t.  Hume,  86  ITich.  646;  Crawford  v.  McCarthy,  ISO 
N.  y.  614;  KeUy  v.  Richardson,  100  Ala.  684. 

fPage  on  Wffls,  Sec.  T70;  HiUer  v.  Hibler,  104  Mi«A.  874; 
Glass  v.  Dunn,  17  O.  S.  418. 

JRoquette  v.  Eldridge,  118  Ind.  147;  WyckoflF  v.  Perrine's 
Bet,  37  N,  J,  Eq.  118;  In  re  Hodgman,  140  N.  Y.  481. 
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is  the  plain  intention  of  the  testator.*  Where  the  suh- 
ject  of  a  specific  legacy  is  disposed  of  after  the  will  is 
made,  so  that  it  does  not  exist  in  specie  at  the  testator's 
death,  or  it  has  been  so  changed  that  it  can  not  be  called 
the  same  thing,  the  bequest  fails,  and  the  legatee  is  not 
entitled  to  money  in  lieu  of  it-f 

6.  A  demonstrative  legacy  will  be  made  good  out 
of  the  other  assets  in  case  the  fund  provided  for  its  pay- 
ment fails.  In  case  of  a  deficiency  of  assets  it  does  not 
suffer  abatement  like  a  general  legacy.} 

In  case  of  a  deficient^  of  assets,  all  graieral  legacies 
abate  pro  rata,  unless  some  particular  general  lega<^  is 
granted  on  a  valuable  consideration,  in  which  case  it 
may  have  priority  over  other  general  legacies.  §  This 
rule  as  to  legacies  given  upon  a  valuable  consideration, 
applies  to  make  a  specific  legacy  granted  upon  a  con- 
sideration take  priority  over  others  of  its  class.1F 

7>  An  abatement  of  legacies  is  necessary  when  the 
testator's  property  is  insufficient  to  pay  debts  and  ex- 
penses vdiich  are  a  prior  lien,  and  all  other  legacies  in 
full.  When  there  is  such  a  failure,  and  tiie  testator 
has  not  indicated  the  manner  in  whidi  legacies  shall 

•Kelly  T.  Richardson,  100  Ala.  B84;  Myers  t.  Mjorsj  88  Va. 
181 ;  Dunn  v.  Henick,  *0  W.  Va.  849. 

fBryne  v.  Hume,  86  Mich.  546. 

JLake  v.  Copeland,  82  Tex.  464 ;  Bryne  v.  Hume,  86  Mich. 
646;  Fetre  v.  Petre,  14  Beav.  197;  Sykes  v.  VanBibber,  88 
Md.  98. 

§KelIy  V.  Richardson,  100  Ala.  684 ;  Henry  v.  Griffis,  89  la. 
643;  Rumsey  v.  Otis,  138  Mo.  86;  Taylor's  Est,  178  Pa.  SL 
60. 

P'ajlor'8  Est,  178  Pa.  St  60. 
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abate,  tiie  rules  of  law  above  given  apply  as  to  the  order 
iit  which  legades  shall  abate.  And  under  these  rules  the 
legacies  and  devises  given  in  the  residuaiy  clauses  abate 
first.*  That  is,  no  payment  can  be  made  to  a  residuary 
legatee  until  all  other  legacies  have  been  paid  in  full. 
General  legacies  are  the  next  in  order  to  abate,  as  above 
stated. 

8.  At  Conmion  Law  personal  property  was  first  held 
liable  for  the  debts  and  legacies  of  the  testator,  and  the 
realty  was  cmly  charged  by  express  provision  that  it 
^ould  be.  Statutes  in  the  various  States  have  dianged 
this  rule  as  to  the  testator's  debts,  which  are  payable 
out  of  the  realty  whoi  the  personalty  is  insufficient.  In 
some  States  the  Conmion  Law  rule  so  far  applies  that  all 
legacies  abate  before  land  specifically  devised  can  be 
sold  for  testator's  debts,  t  "Thus,  it  is  said  that  in  the 
absence  of  any  provision  in  the  will  for  testator's  debts, 
they  are  to  be  paid  first,  out  of  the  personalty;  second, 
out  of  lapsed  devises  and  other  intestate  realty;  third, 
out  of  specific  devises.  In  otiier  States  devises  abate 
with  legacies,  according  to  liie  class ;  that  is,  general 
devises  will  abate  pro  rata  with  general  legacies,  con- 
tributing ratably  to  the  payment  of  testator's  debts ;  and 

•PorUr  T.  Howe,  178  Mw.  6S1 ;  Vance's  Est,  141  Pa.  St. 
201,  IS  L.  R.  A.  SST;  Burke  t.  Stile,  66  N.  B.  168;  Richaid- 
8on  V.  Hall,  124  Mass.  22S ;  Chester  County  Hospital  t.  Haj- 
den,  84  Md.  104. 

tFarmer  t.  Spell,  11  Rich.  Eq.  541;  Morse  v.  Haydai,  8S 
Me.  227;  Sell;  v.  RichardBon.  100  Ala.  584. 
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specific  devises  will  abate  pro  rata  with  specific  lega- 
cie8."ir 

9.  Legacies  and  devises  may  be  adeemed  or  satis- 
fied whai  the  testator  in  his  life  time  gives  to  the  lega- 
tee or  devisee,  the  sum  or  thing  which  he  has  devised 
M  bequeathed  in  his  will.*  This  subject  is  known  as 
"Ademption,"  by  which  is  meant  the  destruction  of  a 
bequest  or  devise,  either  by  the  sale  or  destruction  of 
the  thing  specifically  bequeathed,  or  by  the  payment, 
satisfaction  or  ad^mcement  to  the  legatee  by  the  testa- 
tor in  his  life  tdme-t  A  specific  legacy,  is  said  to  be 
adeemed  or  destroyed,  when  the  testator  in  his  Uf  e  time 
sells  or  conveys  away  the  thing  so  bequeathed.^  While 
a  general  legacy  is  adeemed  by  the  payment  or  advance- 
ment of  the  amount  of  such  legacy  in  the  life  time  of  the 
testator.  § 

But  a  sli^t  change  in  the  form  of  an  article  specifi- 
cally bequeathed,  as  renewed  notes,  and  the  like,  do  not 
adeem  sudi  legacy  {Brady  v.  Brady,  78  Md.  461). 

Where  the  testator  1^  language  in  his  will  shows  it 
to  be  bis  intention  to  charge  legatees  and  devisees  with 
sums  advanced  them  in  his  life  time  and  before  the  exe- 
cution of  the  will  such  simis  will  be  deducted  from  the 
Aiares  given  (McConomy's  Estate,  170  Pa.  St.  149) 

HP&ge  on  Wills,  Sec.  777. 

•Hainsboroughv.  Hooe,  12  Leigh.  (Va.)  316;  Am.  Bee.  659; 
Tanton  v.  Keller,  61  HI.  App.  626. 

fPage  on  Wills,  Sec.  779. 

JBrady  v.  Brady,  78  Md.  461;  Hood  v.  Hayden,  82  Va.  688. 

§Davis  V.  Cloee,  104  la.  264 ;  Wheeler  t.  Wood,  104  MicL 
414. 
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Where  testator  gives  property  by  will  intending  it  as 
a  discharge  of  a  debt  owing  by  him  to  the  beneficiary,  it 
is  called  in  law  satisfaction.*  If  such  intent  is  manifest 
the  debt  is  satisfied  if  the  gift  is  accepted,  and  will  be 
premmed  to  be  in  satisfaction  of  such  debt  if  the  sum 
given  is  equal  to  or  larger  than  the  amount  of  the  exist- 
ing debt.t 

But  if  the  legacy  is  less  than  tbe  amount  of  the  debt, 
or  postpones  the  payment  longer  than  the  original  debt, 
or  is  in  any  way  less  advantageous  to  the  creditor  than 
&.e  original  debt,  it  will  be  presumed  an  independent 
gift  and  not  a  satisfaction  of  such  debt4 

Where  the  testator,  either  in  tiie  same  instrument  or 
in  a  will  and  subsequent  codicils,  gives  two  or  more  be- 
quests to  the  same  person,  the  question  arises  whether 
they  are  to  be  considered  as  cumulative  or  substitutional ; 
that  is,  whether  all  of  such  bequests  are  to  be  given  to 
the  legatee  or  tbe  later  bequest  is  to  be  considered  as  a 
substitute  for  the  former.  If  the  testator's  intention  is 
dear  it  will  be  followed  in  either  case.§  When  it  is  not 
dear  which  was  intended  by  the  testator,  the  following 
presumptions  may  be  followed:  Where  the  same  prop- 
erty is  given  twice  to  the  same  person,  it  is  unquestifMi- 

•Page  on  Wills,  Sec.  796. 

t  Adams  v.  Adams,  65  N.  J.  Eq.  4f2;  Contra,  Lisle  v.  Tribble. 
17  S.  W.  Rep.  742. 

tThompMfl  T.  Wilson,  83  HI.  App.  S9;  Stone  v.  PMinod[,  81 
Mo.  App.  641, 

gHoUiday  v.  Holliday,  74  Md.  468;  Wheeler's  Eat,  176  Fa. 

St  as. 
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ably  substit;utionaI.tf  While  if  two  or  more  general  leg- 
acies are  giyen  in  different  instruments,  or  if  the  second 
gift  is  different  in  amount  or  nature  from  the  first,  or 
where  the  two  legacies  are  payable  at  different  times  and 
places,  it  will  be  presumed  that  such  gifts  are  cumula- 
tive.* The  motive  for  making  the  gifts  appearing  to 
be  the  same  may  show  that  the  second  ^t  was  intended 
as  a  substitute  for  the  first. 

10.  A  legacy  or  devise  lapses,  in  the  absence  of  a 
provision  to  the  contrary,  if  the  legatee  or  devisee  dies 
before  the  testator,  or  before  the  legatee's  or  devisee's 
interest  under  the  will  can  vest.t 

A  legacy  is  said  to  lapse  when  the  beneficiary  refuses 
to  take,  as  where  be  elects  to  take  imder  the  statute  in 
preference  to  the  will  (Hall  v.  Smith,  61  N.  H.  144) . 

At  Common  Law  a  lapse  always  occurred  when  the 
beneficiary  died  before  the  testator,  unless  the  express 
intention  of  the  testator  to  the  contrary  appeared.!    So 

^Suisse  T.  Lowther,  S  Hare.  424;  Dickimon  ▼.  Overton,  57 
N.  J.  Eq.  S6. 

•Manifold's  App.  1«6  Pa.  St.  508;  Adana  v.  Cole,  Beav. 
858 ;  Thompson  t.  Teulon,  22  L.  J.  Ch.  24S. 

t"A  lapsed  legacy  or  devise  b  one  which  was  originally 
valid,  so  that  if  testator  had  died  immediately  upon  the  execu- 
tion of  his  will  euch  devise  or  legacy  would  have  taken  effect, 
but  which  fails  because  the  beneficiary  in  some  way  becomes 
incapable  of  taking  under  the  will  before  the  devise  or  legacy 
vests."— Page  on  Wills,  Sec.  738;  Hibler  v.  Hibler,  104  Midi. 
274. 

tin  re  Reeves,  L.  R.  44  Ch.  Div.  484 ;  Bryson  v.  Holbrook, 
159  Mass.  280;  McGoveran's  Est,  190  Pa.  St.  876;  Rivers  v. 
Riven,  36  S.  Car.  302. 
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a  gift  to  a  prirate  corporation  lapsed  by  tiie  dissolution 
of  the  corporation  before  the  death  of  the  testator.^  But 
modem  statutes  frequently  provide  that  a  gift  to  one 
who  is  a  lineal  descendant  of  testator  or  to  a  child  of 
testator ;  or  that  if  such  beneficiary  leaves  lineal  descend- 
ants who  are  alive  at  testator's  death,  it  shall  not  lapse; 
these  statutes  modify  the  Common  Law  of  lapse  where 
tbey  apply.* 

Void  legacies  and  devises  are  those  which  fail  by  rea- 
son of  some  unperformed  condition  established  by  testa- 
tor, or  which  fail  by  reason  of  being  contrary  to  some 
positive  rule  of  law,  as  the  statute  against  perpetuities, 
and  the  ]ike.t 

Lapsed  and  void  legacies  and  devises  pass  imder  a 
general  readuary  clause,t  except  where  they  are  them- 
sdves  given  by  the  residuary  clause,  in  which  case,  and 
also  when  there  is  no  general  residuary  dause,  Hiey  pass 
as  intestate  property.  § 

In  case  of  a  devise  to  two  or  more  as  joint  tenants, 
if  the  devise  lapses  as  to  one,  the  ^ole  devise  goes  to 

UMerrin  t.  Hayden,  86  Me.  ISS. 

•Mowe  V.  Hayden,  88  Me.  «S7;  Woolley  ■?.  PaxBon,  46  0.  S. 
807 ;  Logan  v.  Bruiuon,  66  S.  C.  7 ;  Wildberger  v.  Cheek,  94 
Va.  JS17;  Smith  v.  Smith,  141  N.  Y.  29. 

fState  T.  Holmes,  115  Mich.  466;  Potter  v.  Couch,  141  U. 
S.  296. 

tCreiar  v.  Williams,  44  HI.  App.  497,  81  L,  R.  A.  464: 
Dulany  v.  Middleton,  72  Md.  67;  Davis  t.  HutcbiDgSi  16  Ohio 
C.  C.  174;  8  Ohio  CD.  58. 

gColliiu  T.  Collins,  186  Ind.  669;  SUte  v.  Holmes,  116  Mich. 
406;  Powers  v.  Codwise,  178  Mass.  426;  Booth  t.  Baptist 
daach,  126  N.  %.  210. 
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the  survivor;  but  if  the  devise  be  to  them  as  tenants  in 
common,  the  kpsed  portion  goes  to  the  testator's  heirs 
at  law. 

The  testator  may,  however,  direct  the  devolution  of 
lapsed  and  void  legacies  and  devises  and  if  his  wishes 
are  not  contrary  to  law,  they  will  be  followed  (Hoope's 
Est.,  185  Pa.  St  172). 

11.  A  legacy  or  devise  is  vested  when  the  gift  is 
immediate  and  absolute,  even  though  the  time  of  pay- 
ment or  enjoyment  may  be  postponed.*  They  are  con- 
tingent when  the  gift  is  suspended  to  take  e£Fect  only 
upon  the  happening  of  some  future  or  contingent  or  im- 
oertain  event.t  The  law  favors  that  construction  which 
will  make  the  legacy  or  devise  a  vested  one.J  And  a 
contingent  legacy  or  devise  will  be  held  to  vest  at  the 
earliest  possible  moment,  that  is,  the  instant  that  the 
contingency  happens.  § 

12.  It  is  a  rule  derived  from  the  Common  Law  that 
ttte  personal  estate  is  the  primary  fund  for  the  payment 
of  legacies,  unless  it  appears  to  be  the  intention  of  the 
testator  as  expressed  by  the  will  that  a  different  rule 
should  be  followed.  TI    Under  this  rule  real  estate  devised 

•LovasB  V.  Olson,  92  Wis.  616;  Benton  v.  Benton,  66  N.  H. 
169 ;  Collier  v.  Grimsej,  36  0.  S.  «« ;  Wardwell  v.  Hale,  161 
MiuB.  396. 

fLapham  v.  Martin,  38  O.  S.  99;  Wilhelm  v.  Calder,  lOg 
La.  84S. 

JHills  T.  Barnard,  152  Mass.  67,  9  L.  R.  A.  «11. 

SStephen's  Est.,  164  Pa.  St.  809;  Goldtree  v.  Thompson,  79 
Cal.  613;  Smith  v.  Jackman,  113  Mich.  198. 

plcQueen  v.  Lilly,  18  Mo.  9;  Gieger  v.  Worth,  17  O.  S. 
064. 
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am  not  be  sold  for  the  payment  of  legiacies,  unless  they 
are  expressly  or  impliedly  charged  upon  sudi  land,  and 
if  the  personalty  is  insufficient  the  legacies  abate  in  the 
order  as  stated  in  the  previous  section.* 

Legacies  may  be  charged  upon  the  real  estate  either 
by  exprras  words  or  by  implication,  if  such  an  intention 
may  be  gleaned  from  the  whole  will.t  So  a  mandatory 
(diarge  or  direction  to  support  a  named  person,  when 
added  to  a  devise,  will  make  such  support  a  charge  upon 
the  realty.}  And  where  a  general  residuary  clause 
passes  both  real  and  personal  property,  it  is  construed  to 
show  an  intention  upon  the  part  of  the  testator  to  charge 
unpaid  legacies  upon  such  property,  including  the 
realty,  when  the  personal  property  is  insufficient.! 

Where  testator  has  left  sufficient  property  to  pay  all 
of  his  debts  he  may,  by  express  provision,  or  by  a  plain 
implication  exonerate  certain  bequests  of  personalty 
from  any  liability  to  contribute  to  the  payment  of  debts.!! 

Sec.  1025.  WHAT  DEVISES  AND  BE- 
QUESTS ARE  VALID.— In  order  to  make  a  valid 
devise  or  bequest,  the  tiling  given  the  beneficiary,  and 

•Hogan  v.  Kavanaugh,  188  N.  Y.  417 ;  Waitworth  v.  Read, 
166  ni.  189. 

tDickerman  t.  Eldinger,  168  Pa.  St.  840;  Price  v.  Price,  £!« 
N.  J.  Eq.  326;  Clark  t.  Marlowe,  149  Ind.  141;  Townsend  v. 
Townscnd,  25  0.  S.  477. 

JBeU  V.  Watkina,  104  Ga.  846;  Tope  v.  Tope,  18  Ohio  5«0. 

§Brooks  V.  Brooks,  65  HI.  App.  3S6;  Newcomb's  Will,  98 
la.  175 ;  Miner  ▼.  Cooch,  5  Del.  Ch.  I6l ;  Root's  WiU,  81  Wi«. 
263. 

P'argo  V.  Squires,  154  N.  Y.  250;  Patten  v.  Herring,  9 
Tex.  Cinn.  App.  6*0 ;  Calder  v.  Cmry,  17  R.  I.  610. 
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the  nature  and  the  amount  of  the  intovst  must  be  stated 
wilii  reasonable  certainty.  If  the  thing  given  or  the 
amount  of  the  interest  be  uncertain,  the  gift  will  fail.* 
But  a  description  deflective  in  part  will  not  invalidate; 
nor  will  tiie  gift  fail  if  the  thing  given  can  be  ascertained 
from  the  description  in  the  will  aided  by  parol  evidence 
of  identification.t 

1.  Gifts  to  charitable  iwes  which  would  be  void  for 
uncertainty,  if  given  to  individuals,  are  often  sustained 
by  the  application  of  the  doctrine  of  "cy  pre»."  The 
doctrine  of  cy  prea  is  a  rule  which  grew  up  in  the  Eng- 
lish courts  of  chancery  by  which  when  a  gift  to  a  charity 
made  by  a  testator,  becomes  impossible  to  administer 
as  directed  in  the  will,  the  court  applies  the  charitable 
gift  "cy  pret"  that  is,  "as  near  as"  possible  to  the  origi- 
nal intention  of  the  testator,  and  a  master  in  chfmcery  is 
appointed  to  ciHtstnict  a  plan  to  carry  out  such  gifts4 
But  this  doctrine  is  not  applied  as  fully  in  the  American 
States  as  in  England,  owing  to  the  different  systems  of 
government,  the  chancery  powers  of  our  courts  being 
restrained  by  the  division  of  governmental  powers  into 
three  distinct  branches  or  departments.  § 

*Heidenheimer  v.  Bauman,  84  Tex.  174;  SI  Am.  S.  Bep.  39; 
McCrOvem  v.  McGovem,  75  Minn.  S14. 

tGilnier  v.  Stone,  120  U.  S.  686;  Priest  t.  Lackey,  140  Ind. 
399;  Lowman  t.  Shian,  16S  HI.  124;  Schlottman  ▼.  Hoffman, 
73  Mifls.  188. 

lAtty.  General  v.  Briggs,  164  Mass.  661;  108  N.  Y.  318; 
%  Am.  St.  Rep.  420. 

§Page  on  Wills,  Sec.  666;  McHugh  v.  McCole,  97  Misa. 
166.  40  L.  R.  A.  724;  McIntTre  v.  Zanesville,  16  O.  S.  SSS. 
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3.  Gifts  for  purposes  which  are  unlawful,  immoral, 
or  opposed  to  public  policy  will  not  be  valid.*  Thus 
conditions  in  a  gift  which  are  in  entire  restraint  of  mar- 
riage are  usually  held  void.t 

8.  A  gift  may  be  Toid,  because  it  riolates  the  rule 
against  perpetuities.  The  subject  of  perpetuities  is  reg- 
ulated by  statute  in  many  States  which  modify  more  or 
less  the  Common  Law  rule  governing  the  subject.  At 
Common  Law  it  became  settled  that  any  interest  or 
estate  in  land  limited  upon  a  condition  precedent  which 
would  prevent  the  vesting  of  the  fee  for  a  longer  period 
than  a  life  or  lives  in  being  at  the  time  of  the  creation 
of  the  estate,  and  twenty-one  years  and  nine  months 
thereafter,  was  a  perpetuity  and  void.  That  is,  unless 
the  condition  precedent  was  to  be  fulfilled  within  this 
period,  it  violated  tiie  rule  against  perpetuities.!  The 
rule  does  not  apply  to  vested  estates,  but  does  apply  to 
any  interefrt  in  land  other  than  a  vested  interest,  as  con- 

*Maddox  V.  Maddox,  11  Gratt  (Va.)  804;  Conrad  t.  Long. 
83  Mich.  78. 

-fin  re  Denfield,  166  Mass.  S66;  and  see  dause  8,  in  Sec. 
102«. 

{Gray  od  Perpetuities,  Sec.  201 ;  Leonard  v.  Haworth,  171 
Mass.  406;  Madison  t.  Larmon,  170  HI.  65;  Johnson's  Est., 
186  Fa.  St.  179;  in  this  case  it  is  said  that  a  perpetuity  is  a 
grant  whereby  the  vesting  of  &n  estate  or  interest  is  unlawfully 
postponed;  "and  they  are  called  perpetuities  not  because  the 
grant  as  written  would  make  them  perpetual,  but  because  they 
transgress  the  limits  which  the  law  has  set  in  restraint  of  grants 
that  tend  to  a  perpetual  suspense  of  the  title  or  its  vesting." 
Philadelphia  t.  GiraTd*s  Heirs,  46  Pa.  St.  9;  Phillips  v.  Her- 
nm,  66  O.  S.  478, 
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trngent  ronainders,  and  executory  devises,  whether  sudi 
interests  are  legal  or  equitable.* 

The  State  statutes  in  some  cases  change  the  Com- 
mon Law  rule  fay  providing  that  the  estate  can  only  Iw 
limited  to  the  life  of  a  person  in  being  at  the  time  of 
making  the  will  or  his  immediate  issue  or  de8oenduits.t 
Other  State  statutes  provide  that  the  absolute  power  of 
alienation  of  a  fee  shall  not  be  suspended  for  a  longer 
period  than  two  lives  in  being,  and  the  period  of  minor- 
ity, or  twenty-one  years,  and  the  period  of  gestation.t 

When  the  Common  Law  or  statutory  rule  against 
perpetuities  is  violated,  the  devise  is  void  and  the  prop- 
erty passes  under  the  residuary  clause  if  there  is  one, 
and  if  not  it  passes  as  intestate  property.  And  this  is 
so  m  cases  where  such  a  devise  mi^t  or  might  not  vest 
within  the  time  limited  fay  the  statute.  §  Thus  a  devise 
for  a  fixed  period  of  time,  as  "twoity-five  years"  or 
"seventy-five  years,"  without  regard  to  lives  in  being, 
is  void  though  such  time  might  be  less  than  a  life  in 
beiog  and  twenty-one  years.lf  While  devises  to  vest  at 
the  death  of  a  person  then  living,  or  to  the  children  of 

•Terrell  v.  Reeves,  108  Ala.  864;  Came;  ▼.  Baptist  Church, 
186  N.  Y.  215. 

t  Johnson  v.  Webber,  66  Conn.  604 ;  Phillips  t.  Herron,  56 
O.  S.  478;  Turley  v.  Turlej,  11  0.  S.  ITS. 

JEsUte  of  Cavaby,  119  Cal.  19«;  Tower's  Est.,  49  Mum. 
871. 

§State  v.  Holmes,  IIS  Mich.  466;  Walkerl;*8  Est.,  108  Cal. 
6«7;  Lawrence  v.  Smith,  163  Ifl.  149. 

IJJohnston's  Est.,  186  Pa.  St  179;  Walkerly's  Est.,  108  Cal. 
687. 
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sudi  person  as  they  come  of  age,  or  after  twenty  years 
from  testator's  deatii,  are  valid.* 

Charitable  devises,  by  whidi  are  meant  gifts  to  an 
indefinite  class  of  persons  from  the  general  public,  for 
the  promotion  of  their  well-being,  are  said  not  to  be 
witbin  the  rules  governing  perpetuities,  and  such  gifts 
may  stand  though  in  violation  of  the  rule  in  the  sense 
that  the  gift  is  not  to  become  absolute  within  the  term 
fixed  by  the  rule.t  Sut  such  a  gift  is  void  if  it  Is  not 
to  vest  within  the  time  fixed  by  the  ruk  against  per- 
petuities4 

4.  A  condition  can  not  be  attached  to  an  absolute 
and  vested  gift  of  property  that  it  should  be  free  from 
the  claims  of  the  creditors  of  the  beneficiaries.  §  But  a 
gift  of  the  income  of  real  or  personal  property  may  be 
made  that  shall  cease  if  the  devisee  becomes  insolvent; 
and  the  property  may  be  settled  in  trust  for  the  benefit 
'  of  a  beneficiary  in  such  a  manner  that  he  can  not  alien- 
ate it  and  that  his  creditors  can  not  reach  it.![  This 
constitutes  an  equitable  estate  and  under  the  English 
law  can  only  be  created  by  providing  that  upon  the 

•Healy  v.  Healj,  70  Conn.  467 ;  Stevenson  y.  Evans,  10  0. 
S.  807;  Hughes  v.  Hu^es,  91  Wis.  1S8;  Fottn  v.  Couch,  111 
U.  S.  896. 

fPage  on  Wills,  Sec.  641 ;  Parker  v.  Churchill,  104  G&.  128 ; 
Russell  ▼.  Allen,  107  U.  S.  163. 

ICrerar  v.  WilUanu,  145  lU.  625;  State  v.  Holmes,  115 
Hicb.  466;  John's  Will,  SO  Ore.  494,  36  L.  R.  A.  242. 

§Hobbs  V.  Smith,  16  O.  S.  419. 

trStabe  T.  Whitdiead,  11  111.  247;  Sears  v.  Choate,  146  Mass. 
895;  Beadei's  Est.,  190  Pa.  St.  606;  Garland  v.  Garload,  87 
Va.  7«9, 18  L.  R.  A.  212. 
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insolvency  of  the  beneficiary  and  the  attempt  of  credi- 
tors to  reach  such  an  estate,  it  shall  pass  to  another.* 
This  rule  is  followed  in  some  States,  while  in  others  a 
provision  that  the  estate  shall  not  be  transferred  by  the 
beneficiary  during  his  life,  and  that  it  shall  not  be  taken 
for  his  debts  is  sufiicient.t 

5.  Where  an  estate  is  limited  upon  an  unlawful  con- 
dition, and  tlie  condition  is  precedent  to  the  resting  of 
the  estate,  the  legacy  or  devise  fails.  WhUe  if  itte  condi- 
tion b  subsequent,  the  condition  itself  is  ignored  and  the 
estate  becomes  absolute. 

Sec.  1026.  PROVISIONS  CONCERNING  A 
SUIT  TO  CONSTRUE  A  WILL.— The  occasion 
and  the  power  to  construe  a  will  &.nse  only,  as  a  rule,  in 
an  action  brought  for  the  purpose  of  enforcing  the  pro- 
visions of  the  will,  and  courts  of  law  have  no  jurisdic- 
tion of  sudb  an  action  brought  solely  for  the  purpose  of 
securing  a  construction;  but  where  the  wiU  involves  or 
creates  a  trust  in  real  or  personal  property,  an  action 
may  be  brou^t  in  a  court  of  equity  for  the  purpose  of 
securing  a  construction  of  such  will.}  On  the  other 
hand,  a  court  of  equity  has,  in  most  States,  no  audi  juris- 
diction if  the  will  creates  or  involves  a  purely  legal 
estate.  S 

*Shee  T.  Hale.  18  Ves.  Jr.  404. 

tThornton  v.  Stanley,  58  O.  S.  199;  Seare  v.  Choate,  146 
Mmb.  396 ;  Lampert  v.  Haydel,  96  Mo.  489,  2  L.  R.  A.  118. 

JBonnell  v.  BonneU,  47  N.  J.  Eq.  640;  Dill  v.  Wisner,  88 
N.  Y.  153. 

gMinkler  v.  SimoDS,  17S  XU.  828;  Edgar  v.  Edgar,  «6  Ore. 
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In  the  absmce  of  statutes  providing  a  court,  the 
State  courts  of  general  equity  powers  are  the  propor 
tribunals  in  which  to  bring  an  action  to  enforce  the  pro- 
visions of  the  will,  and  secure  a  construction  of  its  terms.* 
The  proper  party  to  bring  such  a  suit  may  be  the  execu- 
tor, or  a(^inistrator  with  the  will  annexed,  or  the  bene- 
ficiiuy  whose  immediate  interests  are  affected  by  the 
terms  of  Mx  will.t  Such  a  suit  is  not  a  contest  of  the 
vaUdily  of  the  will,  and  the  will  can  not  be  reformed  by 
the  coiirt  as  in  the  case  of  a  deed  or  contract.^  The  de- 
cree when  rendered  is  binding  upon  all  parties  to  the  suit 
until  attacked  directly  by  appeal  or  error.  S 

Sec.  1027.  WHEN  PAROL  EVIDENCE  WILL 
BE  ADMITTED  TO  AID  IN  CONSTRUCTION. 
— The  following  rules  are  applicable  to  the  admission 
of  parol  evidence  in  suits  to  construe  wills,  though  the 
same  principles  may  be  applicable  in  other  cases: 

1.  The  intention  of  the  testator  is  to  be  gathn^d 
primarily  from  the  will  itself,  and  where  his  intention  is 

66;  HoUister  v.  Hove,  6  0.  Dec.  1S7;  4  O.  N.  F.  168;  Austiii 
T.  Baile;,  168  Mau.  STO. 

*Miiikler  t.  Simons,  17S  HI.  8X8;  Ladd  v.  Chsss,  16S  Mom. 
41T;  BortoD's  Est,  98  Cal.  459. 

flD  re  Battchelder,  147  Mass.  466;  Davis  t.  Hutchings,  15 
0.  C.  C.  174;  Sterens  t.  Dewey,  66  N.  J.  Eq.  828;  Read  v. 
Williamu,  126  N.  Y.  560. 

}:Masoii  V.  Roll,  180  Ind.  26;  Onderdonk  v.  Onderdonk,  127 
N.  Y.  196;  Eckford  v.  Eckford,  91  la.  64. 

§Coglan  T.  Dana,  173  Mass.  4S1 ;  Stoff  v.  McGinn,  178  Dl. 
46;  Hawthorn  v.  Beckwitb,  89  Va.  786. 
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there  clearly  expressed,  it  can  not  be  contradicted,  al- 
tered or  extended  by  any  use  of  purol  evidence.* 

2.  The  names  of  persons  or  amounts  omitted  from 
the  will  can  not  be  supplied  by  showing  by  parol  evi- 
dence whom  or  how  much  the  testator  intended-t 

8.  Faro]  evidence,  is  not  admissibk  to  change  rulea 
of  construction. 

4.  Parol  evidence  may  be  received  to  aid  in  decipber- 
ing  the  handwriting  when  obscure,  or  to  translate  the 
language  when  that  is  necessary. 

5.  Parol  evidence  may  be  used  to  identify  the  per- 
son or  thing  described  in  the  will,  when  such  identifi- 
cation is  necessary  to  apply  names  or  descriptions  con- 
tained in  Uie  will.t 

6.  Parol  evidence  may  be  resorted  to,  to  clear  up 
a  latent  ambiguity.§ 

In  case  of  a  patent  ambiguity  it  may  be  admitted  for 
the  purpose  of  showing  the  facts  and  circumstances  sur- 
rounding the  testator,  and  of  putting  the  court  as  nearly 
as  possible  in  the  testator's  position.t[ 

In  all  tiiese  cases  where  there  is  an  ambiguity  in  the 

*Stur^s  V.  Work,  122  Ind.  134;  Bingel  t.  Volz,  142  IIL 
214.16L.R.A.821. 

fHeidenheimer  v.  Bowman,  84  Tex.  174,  81  Am.  St.  Rep.  29. 

Jlkard  t.  Thompson,  81  Ter.  288;  Daugherty  v.  Rodgere, 
119  lod.  264. 

§In  re  ABhton,  P.  83;  Tilley  v.  Ellis,  119  N.  C.  233;  Gordon 
V.  Burri8,  141  Mo.  602. 

rSraith  V.  Bell,  6  Pet.  68;  Nicholas  v.  Boswell,  103  Mo.  IBl ; 
Masters  v.  Masters,  1  P.  WiUianiB  426 ;  Chappell  v.  Society,  3 
Ind.  App.  866. 
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win,  parol  evidence  of  testator's  circumstances,  sur- 
roundings, family  and  general  situation  may  be  received 
for  the  purpose  of  obtaining  such  li^t  as  these  facts 
may  throw  upon  his  intentions  to  "enable  the  court  to 
place  itself  in  his  situation,  to  see  things  as  he  saw  them, 
and  to  apply  his  language  as  he  understood  and  in- 
tended it"  (Pruden  v.  Pruden,  14  O.  S.  251;  Whitcomb 
7,  Bodman,  156  lU.  116,  28  L.  R.  A.  149). 
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PART  n. 

i  CHAPTER  L 

THE  l^W  OF  DESCENT  AND  DIBTBIBUTION. 

Sec  1028.  DESCENT  AND  DISTRIBUTION 
PART  OF  THE  LAW  OF  SUCCESSION 
AFTER  DEATH.— The  law  of  Descent  and  Distri- 
bution, as  we  hare  seen  { Sec.  922) ,  is  a  part  of  the  gen- 
eral subject  of  the  law  of  succession  after  death,  tiie 
statutes  of  Descent  and  Distribution  being  the  legal  dis- 
tribution of  a  decedent's  estate  where  he  has  failed  to 
make  a  distribution  for  himsdf  by  will,  that  is,  in  effect, 
it  is  the  will  which  the  law  mak^  for  a  man  as  distin- 
guished from  the  will  of  the  owner. 

This  "Will  of  Law"  is  divided  into — 1.  Substantive 
or  declaratory  law,  and  2,  adjective  law,  or  the  ma- 
chinery of  the  law,  as  pleading,  practice,  evidence,  etc., 
by  wfaidi  the  substantive  law  is  carried  into  effect.  The 
statutes  of  descent  and  distribution  form  the  declara- 
tory law  under  iliis  subject,  and  "Administration"  in- 
cludes the  machinery  of  the  hw  to  carry  the  substantive 
provi^ons  into  effect. 

Sec    1029.    MEANING    OF    THE    WORDS 

"DESCENT"  AND  "DISTRIBUTION."— Where 

tile  owner  of  property  has  left  no  will  at  bis  death,  or 

has  left  property  which  his  will  does  not  dispose  of,  the 

S09 
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law  determines  the  disposition  whidi  shall  be  nude  of 
it.  The  will  of  the  law  is  declared  by  statutes  called 
usually,  when  referring  to  real  property,  "Statutes  of 
Descent,"  and  when  referring  to  personal  property, 
"Statutes  of  Distribution."  While  the  whole  subject 
is  styled  the  law  of  '*Desoent  and  Distribution." 

Sec.  1080.  NATURE  OF  THE  RIGHT  TO 
TAKE  PROPERTY  BY  STATUTES  OF  DE- 
SCENT AND  DISTRIBUTION.— The  right  to 
take  property  by  descent  or  distribution  is  not  an  abso- 
lute one,  but  depends  entirely  on  the  statutes.  These 
statutes  may  be  dianged  at  any  time  before  the  title  to 
property  has  become  rested  under  them.  And  all  mere 
expectant  rights  and  interests  may  be  cut  off  by  sudi 
(diange  in  the  statutes,  but  not  vested  ri^ts  or  inter- 
ests. 

These  statutes  sometimes  provide,  that  the  same  per- 
son shall  take  both  the  real  and  personal  estate  of  the 
intestate,  but  usually  a  distinction  is  made.  The  law 
in  force  at  the  time  of  the  intestate's  death  k  the  law 
which  controls  the  divimon  of  the  property.  This  «:- 
dudes  prior  statutes  and  subsequent  ones. 

Sec.  1081.  WHAT  LAW  GOVERNS  DE-  , 
SCENT  AND  DISTRIBUTION?— The  descent  of 
real  property  is  governed  by  the  law  of  the  place  where 
the  land  is  situated,  tedmically  called  tbe  lew  rei  aiUe.* 
Personal  property  is  distributed  in  accordance  with  the 
law  of  {he  intestate's  domicile  at  iiie  time  of  his  death. 

*Jonee  v.  BabioBon,  IT  O.  S.  171 ;  Jcmungs  v.  Jaming*,  Xl 

o.  s.se. 
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A  person's  domidle  ia  where  he  has  his  true,  fixed 
and  pennaDent  home  end  principal  establishment  to 
which  when  he  is  absent,  it  is  his  intention  to  return.* 
Every  person  is  deemed  in  law  to  have  a  domicile  some- 
where.t  And  by  the  American  rule  one's  original  domi- 
cile continues  imtU  a  new  one  is  gained.!  Mere  absence 
from  one's  fixed  home  though  long  continued  does  not 
work  a  dtange  of  domicile  so  long  as  there  is  an  inten- 
tion to  return,  but  a  temporary  absence  may  become 
general  and  unlimited,  and  will  work  a  change  of  domi- 
cUe.§ 

The  domicile  of  a  minor  child  is  prima  facie  that  of 
fte  parent,  or  the  father.lf  The  domicile  of  a  married 
woman  is  prima  facie  that  of  her  husband,li  but  she  may 
gain  a  separate  residence  for  the  purpose  of  a  suit  with 
her  husband.** 

Sec  1082.  THE  PROVISIONS  OF  THE 
STATUTES  OF  DESCENT.— The  rules  of  descent. 


*ADder&on  v.  Anderson,  42  Vt.  260 ;  Home  v.  Home,  9  Ired. 
L.  99;  Daniel  v.  Sullivan,  46  Ga.  277. 

fAbington  v.  No.  Bridgewater,  23  Pick.  (Mass.)  170;  Craw- 
ford V.  Wilson,  4  Barb.  (N.  Y.)  604. 

JAbington  v.  No.  Bridgewater,  23  Pick.  170;  Littlcfield  v. 
Brooks,  60  Me.  676;  Clark  t.  Likens,  26  N.  J.  L.  207. 

gWilbraham  v.  Ludlow,  99  Mass.  587 ;  Wayne  v.  Greene,  21 
Me.  367 ;  McKowen  v.  McGuire,  16  La.  An.  637 ;  Henrietta  v. 
Oxford,  2  O.  8.  82. 

TfHart  V.  Limb«y,  17  N.  H.  236;  Warren  v.  Hofer,  12  Ind. 
167. 

IIDaris  V.  Davis,  30  IlL  186;  Green  v.  Green,  11  Pick.  410. 

**frreen  t.  Windbam,  18  Me.  227. 
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as  they  prevailed  at  Common  Law,  have  been  almost  en- 
tirely- abrogated  and  amended  by  the  Stat«  statutes  in 
this  comitry.  At  Common  Law  there  were  six  canons 
of  descent,  which  may  be  f omid  in  the  various  works  on 
real  property.*  The  statutes  in  tbe  several  States  vary 
to  scone  extent  and  must  be  consulted  in  each  case  to  de- 
termine the  exact  order  of  descent,  but  certain  general 
provisions  are  common  to  all  and  tiiese  we  will  now  dis- 
cuss briefly. 

1.  Quite  universally,  the  children  of  the  deceased* 
if  any,  inherit  his  real  estate  in  equal  shares.  The  de- 
scendants of  any  deceased  child  taking  by  right  of  rep- 
resentation the  same  share  that  the  deceased  diild  would 
have  taken  if  living,  that  is,  technically  speaking  the  rule 
of  descent  is  per  ttirpes.^ 

2.  Adopted  diildrrai  will  take  as  heirs  of  their 
adopted  parents,  where  that  is  the  effect  of  the  statute 
authorizing  the  adoption.  They  may  also  take  as  heirs 
of  their  natural  parents  imless  excluded.  But  their 
adopted  parents  can  not  take  as  their  heirs4 

8.  Children  bom  after  the  death  of  the  intestate, 
take  as  though  bom  in  his  life  time.§ 

4.    lUegitimate  chUdren,  had  at  Common  Law  no  in- 

*See  Williams  od  Real  Property  and  also  a  later  Tolume  of 
the  Cfdopedia  of  Law,  covermg  the  subject  of  Real  Property ; 
also  see  Abbott's  Law  Dictionary,  "Descent." 

fRev.  Stat,  of  Ohio,  Sees.  4168-4159. 

tRer.  Stat,  of  Ohio,  Sec.  3140;  UpsoB  Admr.  v.  Noble,  SS 
O.  S.  685. 

§ReT.  Stat,  of  Ohio,  Sec.  4170. 
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heritable  blood,  and  could  inherit  neither  from  their 
father,  mother  nor  any  one  else.  In  this  country  they 
are  almost  universally  permitted  to  inherit  from  their 
mother,  and  the  statutes  in  most  States  provide  for  their 
being  legitimated  by  the  subsequent  marriage  of  their 
parents,  or  by  acknowledgment  of  them  by  their  father.* 

5.  Half  brothers  and  sisters  inherit  alike  as  children 
of  their  common  parent.  (Rev.  Stat,  of  Ohio,  Sees. 
4158-4159;  Stemble  v.  Martin,  50  O.  S.  495.)  Living 
children  not  provided  for  in  the  will  usually  take  as  heirs 
where  their  omission  was  unmtentional.  And  chUdren 
bom  after  the  making  of  the  will,  and  those  bom  after 
the  testator's  death,  if  not  provided  for  in  the  will, 
usually  take  as  heirs.  Though  the  statutes  in  some 
States  permit  their  exclusion  where  the  will  itself  shows 
a  clear  intention  to  exclude  them. 

Tte  word  "child"  or  "children,"  as  used  in  these  stat- 
utes, does  not  include  grandchildren  unless  the  statutes 
show  that  the  words  were  used  so  as  to  include  all  of 
the  descendants  of  the  intestate. 

6.  At  the  Common  Law,  a  surviving  hiisband  or 
wife  was  not  an  heir  of  the  other.  But  by  statutes  in 
most  of  the  States  they  take  in  the  absence  either  of  di- 
rect descendants  or  next  of  kin.! 

In  some  States  they  take  with  the  children;  they  have 
also  in  most  States  certain  interests  m  the  real  estate  of 

•Rct.  Stat,  of  Ohio,  Sees.  417*-4175;  Gibson  v.  McNedy, 
11  O.  S.  181 ;  Little  v.  Lake,  8  Ohio  289. 

fRev.  Stat,  of  Ohio,  Sees.  4158-4169-4160;  Lathrop  v. 
Young,  26  0.  S.  461. 
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the  deceased  given  by  statute,  as  "dower,"  "courtesy/* 
or  tbeir  equivalents. 

7.  It  was  the  rule  at  Common  Law  that  an  estate 
could  not  lineally  ascend,  but  tiiis  rule  is  abrogated  in 
nearly  all  of  the  States,  and  provision  is  made  by  the 
statutes  for  inheritance  by  tiie  father  or  mother,  or  both, 
not  only  in  cases  where  the  intestate  left  no  lineal  de- 
sooidants,  but  also  where  he  has  left  lineal  descendants. 

Brothers  and  sisters  of  tiie  intestate  with  their  de- 
scendants are  often  given  priority  over  parents  as  heirs. 
Brothers  and  sisters  of  the  half-blood  of  the  intestate 
share  with  those  of  the  whole-blood  m  many  States; 
thou^  in  otiiers,  a  discrimination  is  made,  such  a^  giv- 
ing those  of  the  half-blood  only  a  half  share,  or  exclud- 
ing them  ^together,  if  the  property  was  originally  de- 
rived from  an  ancestor  not  of  tbeif  ancestral  blood.* 

8.  In  the  absence  of  descendants,  father,  mother, 
brothers,  sisters,  husband  or  wife, — ^the  statutes  usually 
provide  for  uiheritance  by  the  next  of  kin.  The  term 
"next  of  kin"  means  those  most  nearly  related  by  blood. 
And  where  this  term  is  used,  those  more  nearly  related 
therefore  exclude  those  more  remotely  related.!  A  hus- 
band or  wife  is  not  one  of  the  next  of  kin  of  the  other. 

In  ascertaining  the  "next  of  kin"  to  &e  intestate,  the 
degrees  of  consanguinity  are  to  be  computed  according 
to  the  rule  of  the  Civil  Law.t 

•See  Rev.  Stat,  of  Ohio,  Sees.  4168-41^9. 
tPattenon  t.  Lunpson,  45  0.  S.  T7;  Clayton  v.  Drake,  17 
O.  S.  867. 

IClajton  V.  Drake,  17  0.  S.  867. 
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9.  CoDsangukiity,  or  kindred,  is  defined  by  Black- 
stone  as  "the  connection  or  relation  of  persons  descended 
from  tlie  same  stock  or  conmion  ancestor"  (2  Com. 
202).  Consanguinity  is  of  two  kinds: — l.  Lineal;  2, 
CollateraL 

Lineal  consanguinity  is  that  existing  between  per- 
sons of  whom  one  is  descended  in  a  direct  line  from 
the  other.  While  collateral  kindred  are  descended  from 
the  same  stock  or  ancestor,  but  not  directly  one  from  the 

other.t 

^  A  ^ 

B  C 

I  I 

D  £ 

I  I 

G        F 

Tbus  in  the  illustration  a-c-e-f,  and  a-b-d-g,  are  lin- 
eally related  or  descended,  while  c-b,  c-d,  c-g,  e-b,  etc, 
are  coUaterally  related. 

In  computing  the  degrees  of  relationslup  or  consan- 
guinity, each  generation  counts  as  one  degree.  In  esti- 
mating the  degrees  of  lineal  consanguinity  the  civil,  the 
cancn,  and  the  Common  Law  follows  the  same  plan, 

f  "Consanguinity  is  Bpi^en  of  tm  line&l  or  collateral.  It  is 
lineal  between  two  persons  one  of  whom  is  descended  from  the 
other;  as  between  a  given  person,  usoaU;  called  in  this  con- 
nection,  the  propoiitut,  and  his  son  or  grandson,  his  father  or 
grandfather.  It  is  collateral  where  the  two  persons  are  de- 
scended from  some  common  ancestor,  but  ndther  of  than  from 
the  other;  thus  the  collateral  relatives  of  the  propotitut  are  his 
brother  or  sister,  his  nephew,  his  uncle,  ccmsin,  etc" — ^Abbott's 
Law  Dictionary,  "Consangninity,"  2  Bl.  Com.  SOS. 
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tbat  is,  each  generation  is  one  degree.  Thus  in  the  il- 
lustration (f)  is  lineally  tiiree  degrees  from  (a). 

In  estimating  collateral  consanguinity.  Hie  Conunon 
Law  and  canon  law  began  with  the  common  ancestor 
and  counted  down  to  the  claimant,  and  in  whatever  de- 
gree the  claimant  is  distant  from  the  common  ancestor 
that  is  the  degree  in  which  he  is  related  to  the  intestate. 
The  Civil  Law  eoimted  upward  from  the  intestate  to 
tiie  common  ajioestor  and  then  downward  from  him  to 
the  person  in  questitm,  reckoning  one  degree  for  each 
step  or  generation  and  the  total  number  of  steps  indi- 
cated the  degree  of  the  relationship.* 

Most  of  the  States  have  adopted  the  rule  of  the  CirS 
Law  in  computing  the  degrees  of  consanguinity.f 

10.  At  the  Common  Law  an  alien  could  not  take  real 
property  by  descent,  but  this  rule  is  quite  generally 
changed  by  the  statutes  of  the  several  States.  (Rev. 
Stat,  of  Ohio,  Sec.  4178.) 

11.  Where  there  is  no  ooe  who  is  entitled  to  take  as 
heir  or  next  of  kin,  of  the  intestate  under  the  statute, 
tlie  estate  esdieats  to  the  State.  (Rev.  Stat,  of  Ohio, 
Sec.  4164.) 

12.  A  person  who  murders  the  intestate,  cannot  ac- 
quire his  property  by  inheritance,  but  such  act  does  not 
destroy  the  inheritable  quahty  of  his  blood  (De»i  v. 
Millican,  6  Ohio  C.  C.  857). 

18.    Upon  the  death  of  the  intestate,  his  real  prop- 
's Bl.  Com.  20fi,  207n. 
fCooley'a  Bl.  Com.  11,  SOTn. 
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erty  is  usually  deemed  to  vest  at  once  in  his  heirs  by 
operation  of  law,  without  any  order  or  decree  of  court, 
thou£^  it  may  be  subject  to  contribute  to  the  payment 
of  debts  in  case  of  an  insufficiency  of  personal  prop- 
erty.* 

Sec  1088.  PROVISIONS  OF  THE  STAT- 
UTES OF  DISTRIBUTION.— Unlike  tiie  real 
estate,  the  personal  property  of  the  intestate,  does  not 
descend  at  once  to  the  heirs.  The  title  to  the  pei^onalty 
is  deemed  to  vest  in  trust  in  the  personal  representative, 
and  imtil  the  representative  has  qualified,  the  title  to  it 
remains  in  abeyance,  but  upon  his  qualification,  his  title 
for  many  purposes  relates  back  to  the  time  of  the  death 
of  the  intestate. 

After  the  payment  of  debts, — and  if  there  be  a  will, — 
of  the  general  and  specific  legacies,  the  reradue  of  the 
personal  estate  is  to  be  disposed  of  as  follows:  If  there 
be  a  will,  with  a  residuary  clause,  such  residuary  clause 
will  contaral  the  disposition,  but  if  there  be  no  will,  or  if 
the  will  does  not  dispose  of  all  the  personal  estate,  then 
the  part  undisposed  of ,  is  to  be  distributed  according  to 
the  statute  of  distribution  prevailing  in  the  jurisdiction 
at  the  time  of  the  owner's  death. 

1,  The  persons  entitled  to  take  under  the  statutes 
of  desrent  and  those  entitled  to  take  under  the  statutes 
of  distribution,  are  often,  but  not  necessarily,  the  same. 
And  under  most  of  such  statutes,  the  surviving  husband 


•See  ante.  Sec.  1044,  ClaoM  8;  Oerturf  t.  Dugui,  «8  O.  S. 
MO. 
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or  wife  is  given  a  greater  share  in  the  personal  than  in 
the  real  estate.* 

2.  The  distribution  of  the  personalty  is  usually  post- 
poned until  the  final  settlemoit  of  the  estate.  But  in 
many  States,  provision  is  made  for  an  earlier  distribu- 
tion, in  whole  or  in  part,  if  refunding  bonds  are  given 
by  the  distributees  to  provide  for  the  return  of  the  prop- 
erty distributed,  or  its  value,  in  case  it  becomes  neces- 
sary to  pay  demands  upon  it 

In  most  cases,  and  regularly,  a  decree  of  distribution 
is  made  fay  the  proper  court,  which  decree  determines 
the  persons  entitled  to  share  and  the  respective  propor- 
tions wlHch  each  b  to  take.  But  the  personid  repre- 
soitative  often  takes  the  risk  of  distributing  the  person- 
alty without  such  a  decree. 

8.  The  right  of  a  distributee  to  liis  ^are  is  usually 
deemed  to  be  vested  at  the  time  of  the  death  of  the 
intestAte,  though  his  ri^t  to  possession,  the  amount  of 
his  share,  and  t^e  specific  property  to  be  assigned  to 
him  are  not  fixed  until  the  decree  of  distribution. 

4.  If  a  distributee  dies,  pending  distribution,  his 
idiare  will  be  payable  to  his  personal  r^resentatives. 
And  a  distributee  may  assign  bis  interest  pending  dis- 
tribution, in  which  case  his  share  will  be  paid  to  his 
as»gnee. 

5.  Debts  due  from  a  distributee  to  the  deceased,  will 
be  deducted  from  his  share,  and  so  will  advancements, 
made  to  him  by  the  deceased  in  his  life  time.f 

•See  Hev.  Stat,  of  Ohio,  Sees.  4168-4176- 

tRev.  Stat  of  Ohio,  Sera.  4169-4172;  Dittoe  t.  auney,  j» 
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6.  The  distributee  may  maintain  an  action  against 
the  perstmal  representative  of  the  intestate  to  recover 
his  distributiTe  share,  after  a  decree  of  distribution  has 
been  made  and  is  uncomplied  with.  But  in  many  States 
a  summary  remedy  is  provided  by  statute  and  may  be 
used  in  such  cases  to  compel  die  personal  representative 
to  distribute  ttie  estate. 

O.  S.  486;  Swiliart  t.  Sbaum,  ft*  0.  S.  482;  Stableton  v.  El- 
lison, iil  0.  S.  SS7;  Fsrsoiu  v.  Faraoni,  tH  O.  8.  476. 
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ADMINISTBATION. 


Sec.  1084.  SCOPE  OF  THIS  CHAPTER.— 
The  will  of  law,  as  comprised  in  the  statutes  of  descent 
and  distribution,  is  not  self  executing  but  requires  to  be 
carried  into  effect  by  means  of  the  established  judicial 
machinery.  The  method  of  setting  this  machinery  to 
work  in  a  particular  case  and  the  modes  of  operation 
until  the  estate  is  entirely  settled  is  all  comprised  under 
the  word  "Administration." 

In  order  that  the  administration  of  an  estate  may 
go  on,  the  proper  court  must  acquire  proper  jurisdic- 
tion by  proper  proceedings.  The  court  having  juris- 
diction of  the  estate  of  an  intestate  is  usually  the  court 
which  would  hare  had  jurisdiction  if  he  had  died  testate. 
That  is,  the  court  of  probate  jurisdiction  for  the  county 
or  district  in  which  the  deceased  was  domiciled  at  the 
time  of  his  death.  If  he  had  no  fixed  residence  at  the 
time  of  bis  death,  then  the  court  of  the  county  in  which 
he  died  may  tak«  jurisdiction.  While  if  the  intestate 
died  abroad,  the  court  of  any  county  in  which  he  had 
property  may  admuaister,  though  there  cannot  be  more 
than  one  grant  of  administration  in  the  same  State.  Of 
several  courts  in  the  same  State  which  might  acquire 
jurisdiction,  that  one  will  be  allowed  exclusive  cmtrol. 
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whidi  first  Acts  in  the  matter.  But  in  order  that  any 
court  may  acquire  jurisdiction  of  a  non-resident  it  is  es- 
sential that  he  should  have  left  property  within  its  ter- 
ritory. 

1.  In  goieral,  in  order  that  any  court  may  acquire 
jurisdiction,  it  is  essential  that  proof  be  made  of  the 
death  of  the  alleged  intestate.  When  a  person  has  been 
absent  from  his  established  home,  and  unheard  of  by 
his  friends  and  relatives  for  a  period  of  seven  years,  it 
is  presumed  that  he  is  dead,  and  the  court  may  proceed 
upon  that  presumption.  The  same  presumption  may 
arise  in  less  than  seven  years  where  the  disappearance 
was  ftccompaoied  by  special  circumstances,  which  of 
themselves  raise  a  presumption  of  death.* 

Where  several  lives  are  lost  in  the  same  disaster  there 
is  no  presumption  from  age,  or  sex  ttiat  erflier  survived 
the  other,  but  the  fact  of  siurvivorshdp  must  be  proved 
by  the  party  asserting  it  The  presumption  in  any  of 
tibese  cases  is  only  a  prima  facie  one,  and  may  be  rebut- 
ted by  proof  that  the  party  is  not  dead. 

If  the  supposed  intestate  is  not  in  fact  dead,  the  mar- 
jority  of  cases  hold  that  all  proceedings  to  settle  his 
estate  are  void,  but  a  few  States  bold  that  the  proceed- 
ings will  be  sustained  so  far  as  may  be  necessary  to  pro- 
tect the  rights  of  innocent  parties.  In  some  of  the  States 
the  matter  has  been  regulated  by  statutes.  These  stat- 
utes usually  declare  the  proceeding  void,  but  they  also 

'Rosenthal  v.  Moyhugb,  88  O.  St  166. 
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usually  protect  the  rights  of  those  who  have  acquired  in- 
terests tmder  (lie  proceedings.* 

2.  The  Engli^  doctrine  of  civil  deatJi  has  not  been 
adopted  in  this  country;  but  in  a  few  States,  as  in  Kan- 
sas, Maine  and  Missouri,  the  estates  of  convicts  sen- 
tenced to  imprisonment  are  to  be  settled  as  though  they 
were  dead. 

8.  The  proper  court  is  usually  set  in  motion  by  a 
petition,  from  some  person  interested  in  the  estate,  set- 
ting forth  the  fact  and  nature  of  his  interest;  the  fad 
of  the  death  of  the  intestate;  Hiat  he  died  intestate;  that 
he  left  property  within  the  jurisdiction  of  the  court  to 
be  administered,  stating  its  amounts  and  the  names  and 
relationship  of  the  persons  who  may  be  entitled  to  share 
in  it.  This  petition  ts  usually  to  be  verified  by  tiie  oath 
of  the  petitioner. 

4.  Upon  filmg  the  petition  an  order  of  hearing  is 
made,  and  a  day  set  for  sudi  hearing,  notice  of  which 
facta  must  be  given  to  aU  parties  interested,  either  by 
actual  notice  or  by  publication.  Upon  the  hearing  for- 
mal proofs  of  the  allegations  of  the  petition  are  made 
and  then  administration  is  granted. 

5.  A  person  not  interested  in  the  estate  cannot  set 
the  court  in  motion  by  a  petition  for  the  appointment 
of  an  administrator.  But  an  interest  as  a  creditor  is 
sufficient.  The  statutes  usually  require  that  notice  of 
the  application  shall  be  given  to  all  parties  who  might 

•Scott  T.  McNeal,  154  U.  S.  94;  Thomas  t.  The  People,  107 
lU.  517;  Bolton  v.  Schriever,  18  L.  B.  A.  S4S;  1S5  N.  Y.  66. 
See  Day  v.  Fbjd,  ISO  Mass.  488. 
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be  entitled  to  administer,  and  often  to  all  who  are  bene- 
ficially interested  in  the  estate.  A  failure  to  give  the 
notice  required  by  the  statute  will  usually  be  sufficient 
cause  for  revoking  letters  of  administration  given  with- 
out H.  The  persons  cited  to  appear  on  the  hearing,  or 
any  person  beneficially  interested  in  the  estate,  mny  ap- 
pear and  contest  the  grant  of  administration  to  any  par- 
ticular applicant. 

The  granting  of  administration  is  a  proceeding  m 
rem,  the  same  as  the  probating  of  a  will,  to  which  there 
are  no  formal  parties.  And  an  order  made  by  tiie  proper 
court,  upon  such  notice  as  the  statutes  require,  is  usually 
buiding  upon  all  the  world. 

6.  Statutes  in  many  of  the  States  presCTibe  t^e  time 
within  which  administration  shall  be  applied  for,  and 
administration  granted  after  such  time  is  usually  held 
void.  In  some  States  no  limitation  is  prescribed  and 
administration  may  be  had  within  a  reasonable  time.  In 
a  few  States  the  amount  of  property  which  shall  justify 
administration  is  prescribed  by  statute,  but  in  most 
States  no  such  provision  is  found,  though  there  must 
usually  be  some  assets  to  justify  the  grant  of  adminis- 
tration. 

Sec.  1085.  WHO  MAY  CLAIM  APPOINT- 
MENT AS  ADMINISTRATOR?~The  person  who 
is  entitled  to  be  appointed  administrator,  is  usually  de- 
termined by  the  provisions  of  the  State  statutes. 

At  the  Common  Law  llie  surviving  husband  had  the 
right  to  administer  upon  the  estate  of  his  deceased  wife, 
and  the  surviving  wife  had  usually  the  same  ri^t  either 
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^one,  or  in  connection  with  -Qie  next  of  kin  to  adminis- 
ter upon  the  estate  of  her  deceased  hushand. 

This  rule  is  preserved  by  the  statutes  in  most  of  the 
States,  and  if  tliere  be  no  husband  or  wife  surriring, 
then  the  right  of  administration  usually  passes  to  the 
next  of  kin.  If  no  kindred  exist  competent  or  wilHng 
to  act,  then  a  creditor  or  a  stranger  may  be  appointed.* 

The  right  of  the  widow  to  administer  the  estate  of  her 
husband  is  not  an  absolute  one.  Mid  may  be  forfeited  by 
her  misconduct.  She  is  usually  held  disqualified  where 
by  an  antenuptial  settlement  she  has  waived  all  rights 
in  her  husband's  personal  property.  The  right  of  the 
husband  at  Common  Law  might  be  lost  for  tJie  same 
reason.  And  the  right  of  eitlier  is  dependent  upon  the 
existence  of  a  valid  marriage  at  the  time  of  the  death,  so 
that  if  the  marriage  was  void,  or  has  been  dissolved  by 
divorce,  the  right  of  administering  fails. 

After  the  right  of  the  surviving  husband  or  wjfe  to 
administer,  usually  comes  the  right  of  the  next  gf  kin. 
Who  they  are,  and  in  what  degree  related,  is  to  be  de- 
termined by  the  rules  already  given  in  the  previous 
chapter.  Where  there  are  several,  standing  in  the  same 
degree  of  relationship,  the  court  usually  has  power  to 
select  the  most  suitable  to  administer.  In  making  this 
selection,  certain  rules  usually  govern.  Thus  a  sole  ad- 
ministration is  preferred  to  a  joint  one;  males  are  pre- 
ferred to  females;  resid^its  to  non-residents;  umnar- 
ried  women  to  married  womoi;  relatives  of  the  whole 

•Her.  Stat,  of  Ohio,  Sec.  6006. 
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blood  to  those  of  half  blood;  those  more  interested  in 
the  estate  to  those  less  interested,  and  the  like. 

After  the  next  of  kin,  the  creditors  have  usually  the 
right  to  administer.  In  selecting  an  administrator  from 
the  o'editors,  the  statutes  often  give  those  with  the  larg- 
est claims  ttie  preference,  but  sometimes  those  first  ap- 
plying have  &e  preference.  In  many  of  the  States  those 
having  the  ri^t  to  administer,  and  who  do  not  desire  to 
do  so  in  person,  may  nominate  the  administrator. 

The  person  entitled  to  be  appointed  administrator  or 
executor  may  renounce  the  ri^t,  and  then,  in  case  of 
a  sole  executor,  an  administrator  with  the  will  annexed 
must  be  appointed.  While  in  the  case  of  an  intestate 
estate,  the  right  to  administer  passes  to  the  person  next 
entitled  to  it. 

Contracts  to  renounce  the  ri^t  to  appointment  as 
administrator  are  usually  regarded  as  opposed  to  pub- 
lic policy  and  void,  though  in  a  few  coses  such  ccHitracts 
have  been  sustained. 

Sec.  1036.  QUAI^IFICATION  FOR  THE  OF- 
FICE OF  ADMINISTRATOR.— The  person  enti- 
tled to  administration  being  determined,  and  being 
ready  and  willing  to  accept  the  trust,  he  must  qualify 
for  the  office.  This  qualification  consists  in  taking  the 
oath  and  giving  the  bond  reqxrired  by  the  statute,  and  in 
an  amount  fixed  by  the  court  according  to  the  value  of 
the  estate  to  be  administered.  The  form  of  the  bond  is 
usually  prescribed  by  statute,  but  in  substance  it  is  con- 
ditioned, for  the  faithful  discharge  of  the  duties  of  the 
office  according  to  law.    The  amount  of  the  penalty  of 
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the  bond  is  generally  left  to  be  fixed  by  the  court,  and 
is  ordinarily  fixed  at  double  the  amount  of  the  personal 
property. 

Sureties  are  required  in  sudi  numbers  as  the  statutes 
specify.  In  determining  the  sufficiency  of  the  execution 
and  form  of  the  bond,  the  courts  give  it  a  liberal  con- 
struction for  the  protection  of  those  in  whose  behalf  it 
was  required. 

In  many  of  the  States  an  executor  is  not  required  to 
give  a  bond,  if  the  terms  of  the  will  exempt  him  from 
flte  necessity.  But  in  other  States  the  statutory  require- 
ment of  a  bond  can  not  be  thus  waived. 

If  for  any  reason,  additional  bonds,  new  sureties,  or 
increased  penalties,  become  necessary  for  protecting  fht 
estate  while  m  the  hands  of  the  administrator,  or  execu- 
tor, the  court  is  authorized  to  require  them  to  be  fur- 
nished. The  office  cannot  be  regarded  as  properly  filled 
until  the  qualifying  bond  has  been  duly  given,  but  a 
grant  of  administration  without  it,  would  ordinarily  be 
voidable  only,  and  not  absolutely  void. 

Sec.  1087.  HOW  THE  APPOINTMENT  IS 
EVIBENCED.— Upon  the  due  qualification  of  the  of- 
ficer, the  letters  of  administration  will  be  granted  to 
him,  if  an  administrator ;  and  letters  testamentary,  if 
an  executor. 

Such  letters  granted  by  a  court  having  jurisdiction 
for  that  purpose  are,  while  unrevoked,  conclusive  evi- 
dence of  the  authority  of  such  officer,  and  cannot  be  col- 
laterally impeached  or  attacked,  though  they  may  be 
revoked,  by  the  proper  court,  in  a  direct  proceeding  for 
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that  purpose,  or  upon  appeal  from  the  order  awarding 
them. 

A  grant  by  a  court  without  jurisdiction,  is  void,  and 
confers  no  rij^t  upon  any  one.  Letters  granted  with- 
out authority  may  be  recalled  by  the  court.  And  by 
statute  in  most  States,  the  court  is  authorized  to  remove 
an  executor  or  administrator  for  certain  causes  therein 
spedfied. 

Usually  the  statutes  provide  that  the  executor  or  ad- 
ministrator may  be  permitted  to  resign  with  the  consent 
of  the  court,  and  upon  rendering  a  correct  accoimt,  but 
at  the  Common  Law,  such  an  officer  could  not  resign. 

The  letters  thus  granted,  do  not  of  themselves,  con- 
stitute the  authority  of  the  officer.  They  are  the  evi- 
dence of  his  authority  but  not  the  only  evidence.  As 
evidence  of  his  appointment,  and  rights  as  such,  they 
are,  when  granted  by  a  court  of  competent  jurisdiction^ 
conclusive.  But  they  are  not  admissible  as  proof  of  the 
death  of  the  intestate,  in  actions  between  strangers. 

Sec  1088.  WHAT  MAY  BE  DONE  BY  THE 
OFFICER  BEFORE  THE  LETTERS  ARE  IS- 
SUED ^— It  was  the  theory  of  the  Common  Law  that 
the  executor  derived  his  auttiority  from  the  will  itself 
and  that  his  title  therefore  vested  at  the  testator's  death. 
An  administrator,  on  the  contrary,  derived  his  title  from 
the  grant  of  administration.  In  most  of  the  States  the 
Common  Law  rule  as  to  executors  is  repudiated  and  the 
executor,  like  the  administrator,  derives  his  title  and 
power  from  the  law,  or  the  grant  of  authority  by  the 
proper  tribun^.    But  in  either  case,  for  the  protection 
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of  property  and  the  enforcement  of  ri^ts,  the  appoint- 
ment of  the  executor  or  administrator,  when  made,  re- 
lates back  to  the  time  of  the  deatii  of  decedent.  Before 
the  grant  of  letters,  tlie  person  nominated  as  executor, 
or  the  person  entitled  to  administration,  has  no  author- 
ity further  than  is  necessary  to  preserve  and  pro- 
tect the  property  until  tjie  appointment  can  be  made. 
But  if  letters  are  subsequently  granted  to  such  person, 
lets  done  by  ban  before  the  grant  which  would  have  been 
lawful  had  he  then  been  tiie  legal  officer,  will  be  deemed 
ratified. 

A  person  who  without  authority  intermeddles  with 
the  estate  of  the  decedent  and  assiunes  to  act  as  execu- 
tor or  administrator,  was,  at  Common  Law,  termed  an 
executor  de  son  tortj  that  is  an  executor  "of  his  own 
wrong."  Any  act  evincing  a  legal  control  over  liie 
goods  of  the  estate,  would,  if  imexplained,  make  the  per- 
son liable  as  such  an  executor.  But  mere  acts  of  kind- 
ness or  charity  towurd  the  property  or  estate  of  the  de- 
cedent would  not  do  so.  An  executor  de  son  tort  is  said 
to  have  all  the  liabilities  but  none  of  the  rights  of  a  law- 
ful representative.  He  is  liable  to  be  sued  by  the  right- 
ful representative;  by  a  credHor  or  a  legatee;  but  he 
will  usually  be  allowed  credit  for  those  acts  whicji  the 
lawful  representative  would  have  been  obliged  to  per- 
form. 

If  such  an  executor  afterwards  receives  an  official  ap- 
pointment, such  of  his  acts  as  would  have  been  valid,  if 
he  had  berai  the  rightful  officer,  will  be  ratified.  The 
rules  just  mentioned  relating  to  this  dass  of  executors 
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have  been  abrogated  by  statute  in  many  of  the  States* 
though  in  several  States  tliey  still  remain  in  force. 

Sec  1089.  THE  RIGHTS.  DUTIES  AND 
LIABILITIES  OF  EXECUTORS  AND  AD- 
MINISTRATORS.—The  first  duty  of  the  officer  is 
to  gather  together  and  take  into  bis  possession  such  of 
the  property  of  the  deceased  as  passes  to  the  repre* 
sentative.  This  property  is  termed  the  assets  of  the 
estate. 

1.  The  real  estate  of  the  deceased  passes  usually  to 
the  heir  or  devisee  upon  the  death  of  the  decedent,  and 
ihe  personal  representative  has  no  interest  in  it.  In  a 
number  of  states  by  statute  the  representative  is  entitled 
to  the  possession  of  the  real  estate  during  the  period  of 
administration  for  the  purpose  of  settling  the  estate,  but 
even  under  these  statutes  the  real  estate  is  usually 
deemed  to  descend  at  once  to  the  heir,  who  may  exercise 
all  the  rights  of  owner^p  over  it,  until  the  personal 
representative  sees  fit  to  exercise  his  possessory  rights 
under  the  statute. 

2.  Except  in  such  states  as  provide  that  the  officer 
may  possess  himself  of  the  real  estate  during  adminis- 
tration, the  personal  representative  is  not  bound  or  en- 
titled to  take  possession  of  or  to  care  for  the  real  estate, 
unless  it  becomes  necessary  for  the  purpose  of  selling 
it  to  pay  debts  or  legacies.  If  the  personal  estate  is 
insufficient  for  this  purpose,  then  the  real  estate  becomes 
assets,  by  statute  in  all  of  the  States.* 

'Elstner  v.  Fife,  Sft  0.  S.  858;  DougIas§  t.  Mauie,  16  Ohio 
971 ;  Ramsdall  t.  Cnughill,  9  Ohio  198. 
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8.  The  testator  may,  by  his  will,  confer  upon  tlie 
representative  the  power  to  sell,  mortgage  or  otherwise 
Aeai  with  real  estate,  and  powers  so  conferred  are  con- 
strued to  be  in  addition  to  tiiose  conferred  by  the 
statutes. 

Sales  under  such  powera  usually  require  no  license 
or  decree  from  the  court.  In  all  other  oases,  than  those 
in  which  sudi  «  power  exists,  the  representative  has  no 
authority  to  sell  the  real  estate,  even  for  the  payment 
of  debts,  without  the  order  or  license  of  the  probate 
court.  Where  the  testator  confers  a  power  to  sell  upon 
several,  all  of  these  persons  must  imite  in  its  execution, 
and  if  one  dies  or  refuses  to  do  so,  the  power  fails. 
Though  this  latter  rule  is  changed  by  statutes  in  some 
states.t 

4.  Discretionary  powers  conferred  upon  an  executor 
by  will,  are  usually  perscmal  in  their  nature  and  do  not 
follow  the  office  into  the  hands  of  his  successor.  That 
is,  where  A  has  been  appointed  executor  by  will  with 
discretionary  power  nominated  in  the  will,  and  be  dies, 
his  successor,  B,  will  not  have  the  powers  whidi  vKre 
conferred  upon  A. 

5.  "Where  such  a  power  is  conferred  by  the  testator, 
and  the  object  can  not  be  accomplished  or  is  otherwise 
accompli^ed,  the  power  ceases.  If  the  testator  directs 
the  nature  of  the  property  to  be  dmoged,  as  to  CMivert 
real  property  into  personal  property  or  vice  versa,  the 
courts  of  equity  will  regard  that  as  done  whidi  is  so 

tRev.  Stat,  of  Ohio,  Sec  6980. 
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directed  to  be  done.  And  the  property  so  directed  to 
be  changed  will  be  treated  as  though  the  change  had 
actually  taken  place.  This  equitable  rule  is  known  as 
Hie  Doctrine  of  Conversion,  and  applies  wherever  the 
testator  has  made  a  positive  uid  unqualified  directicai  to 
the  executors  or  representatives  to  change  property.* 

6.  Chattels  real,  go  to  the  personal  representative 
after  the  death  of  the  toiant.  By  diattels  real,  are 
meant  interests  in  land  less  than  free-holds,  as  estates 
for  years,  estates  from  year  to  year,  and  estates  for 
the  life  of  a  third  person  (per  autre  vie)  after  the 
death  of  the  testator. 

7.  The  interest  of  a  mortgagee, — or  mortgaged  real 
estate, — is  perscmal  property  and  goes  to  the  representa- 
tive. 

If  the  representative  buy  the  property  so  mortgaged, 
in  a  foreclosure  suit  on  the  mortgage,  the  property  is 
still  regarded  as  personalty  and  as  an  asset.  The  mort- 
gaged property  itself  or  the  equity  of  redemption,  prior 
to  a  foreclosure,  is  regarded  as  real  estate,  and  on  the 
death  of  the  mortgagor  goes  to  his  heirs. 

Sec.  1040.  SAME  SUBJECT  —  PERSONAL 
PROPERTY  AS  ASSETS.— The  chief  portion  of 
the  representative's  estate  is  the  personal  property  of 
the  deceased.  This  is  of  two  kinds:  1.  Personal  prop- 
erty in  possession.  2.  Rights  m  action,  also  called 
choses  in  action. 

*Page  on  WOIb,  Sec.  699;  Gbe?  v.  Adams,  136  HI.  80,  10 
L.  R.  A.  I6S;  Jofanson  v.  CoDover,  6i  N.  J.  Eq.  333;  Collier  t. 
GnnMK;,  86  O.  St.  17;  Elotz's  Eat.,  190  Pa.  St.  152. 
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1.  Personal  property  in  possession  is  of  three  kinds: 
(a),  Chattels  animate,  (b),  Chattels  vegetable,  (c). 
Chattels  manimate. 

Chattels  animate  include  all  domestic  animals  and 
animals  originally  wild  where  they  hare  been  domesti- 
cated. Chattels  animate  pass  to  the  representative  upon 
the  death  of  the  decedent. 

Chattels  vegetable  include  trees>  grass,  and  fruit, 
which  naturally  include  all  kands  of  growing  things, 
as  crops,  trees,  grass,  fruit  and  the  like.  Trees,  grass 
and  fruit,  while  still  annexed  to  the  soil  and  unsevered, 
are  considered  a  part  of  the  realty,  and  pass  to  the 
heir.  But  if  severed  from  the  soil  during  the  life  of 
the  owner,  they  became  personal  property  and  pass  to 
the  representative  upon  the  death  of  the  decedent. 
Crops  raised  annually,  of  the  kind  known  as  fructua  m- 
dustriaieB  or  emblements  go  to  the  representative  as 
against  the  heir,  but  not  as  against  the  devisee. 

All  other  personal  property  of  the  deceased  may  be 
cl'assed  as  chattels  inanimate  and  pass  to  the  represioi- 
tatire  on  the  death  of  the  decedent. 

As  between  the  representative  and  the  heir,  the  rule 
respecting  fixtures  is  quite  strictly  construed  in  favor 
of  the  heir,  and  even  more  strictly  in  favor  of  the  dev- 
isee in  conflicts  between  the  devisee  and  the  represen- 
tative. 

As  between  the  owner  of  land  and  the  represaitative 
of  a  deceased  tenant,  the  law  is  liberal  in  allowing  the 
representative  to  remove  trade  fixtures,  and  usually 
agricultural  and  domestic  fixtures. 
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2.  Choses,  or  rights  in  action  of  the  deceased  go  to 
the  representative.  These  include  his  stocks,  bonds, 
policies  of  insurance  made  payable  to  him  or  his  repre- 
sentative, rents  accruing  but  not  effected  before  his 
death,  dividends  and  interest  falling  due  on  specific  lega- 
cies before  bis  death,  deposits  in  bank  in  the  name  of 
the  deceased,  interests  in  patents  -and  copyrights;  and 
generally,  all  debts,  demands,  evidences  of  indebtedness 
and  obligations  due  or  owing  to  the  deceased  at  the 
time  of  his  death,  whether  absolute  or  contingent. 

8.  In  order  that  personal  estate  shall  constitute  as- 
sets in  Wie  hwtids  of  the  representative,  it  is  essential 
that  the  deceased  should  have  been  the  owner  of  it  at 
the  time  of  his  death,  thou^  his  possession  of  it  at  that 
time  is  not  essential. 

4.  Causes  of  action  upon  contracts  made  by  the  de- 
ceased, upon  which  he  might  hare  sued  if  he  had  lived, 
survived  his  death  at  the  common  law  and  became  assets 
in  the  hands  of  the  representative,  who  might  sue  upon 
them  after  the  death  of  the  deceased.  An  exception  to 
this  rule  exists  in  the  case  of  contracts,  founded  upon 
purely  personal  consideration,  sudi  as  an  agreement  to 
marry,  an  agreement  to  perform  personal  services,  and 
the  like,  which  did  not  survive. 

If  the  personal  chattels  of  the  deceased  have  been 
taken  away  in  his  life  time,  the  representative  may  main- 
tain an  action  to  recover  them,  or  their  value. 

5.  By  the  common  law,  actions  for  the  recovery  of 
damages,  for  torts  or  injuries  to  the  person  or  property 
of  the  deceased,  were  said  to  die  with  the  person  in- 
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jured,  or  with  Hie  per«m  committing  the  tort,  and  did 
not  survive  to  the  personal  representative. 

Thk  rule  has  been  changed  by  statute  in  most  of  tfae 
states,  and  actions  for  assault  and  battery,  slander,  libel, 
false  imprisonment,  or  other  wrongs  to  the  person,  now 
usually  survive,  as  well  as  actions  for  the  recovery  of 
personal  proper^  takai,  or  its  value. 

6.  At  the  common  law,  no  action  could  be  brou^t 
to  recover  damages  for  wrongfully  causing  tiie  de^tii 
of  a  person,  but  this  rule  has  been  changed  in  most  of 
the  States  by  statutes  which  give  a  right  of  action  usually 
to  the  representative,  tiiou^  the  damages  recovered  are 
usually  declared  to  be  for  Gie  benefit  of  certain  persons 
named  in  the  statutes  and  are  ther^ore  not  assets. 

7>  Actions  for  wrongs  done  to  the  freehold  during 
the  life  of  the  deceased  did  not  survive  at  &.e  common 
law,  but  this  rule  is  also  changed  by  statute  in  many 
states. 

8.  As  the  real  estate  goes  to  the  heir,  covoiants  run- 
ning with  the  land  go  to  the  heir  also,  but  when  tite 
breach  of  such  a  covenant  has  occurred  m  the  life  time 
of  the  deceased  and  its  ultimate  damage  has  thus  re- 
sulted, the  personal  represoitative  may  recover  for  such 
breach.  He  may  also  sue  upon  oollater^  covenants 
Tirfiose  breach  during  the  Hfe  time  of  the  deceased  re- 
sulted in  an  injury  to  his  personal  estate. 

9.  Property  conveyed  away  by  the  decedent  in  fraud 
of  his  creditors  is  assets  and  the  personal  representative 
may  and  should  sue  to  recover  such  property. 

10.  Interests  in  the  personal  property  to  whidi  the 
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decedent's  husband  or  wife  is  by  law  entitled,  and  the 
person^  property  which  is  by  law  to  be  set  aside  for 
the  support  of  tiie  widow  and  her  minor  children,  are 
not  assets. 

11.  Interests  of  the  deceased  in  «  partnership  is 
assets  only  after  the  affairs  of  the  partnership  hare  been 
finally  adjusted  and  settled.  As  the  surviving  partner 
takes  the  entire  legal  title  for  the  purpose  of  winding 
up  the  affairs  of  the  firm. 

12.  Upon  the  dea&  of  one  joint  tenant,  his  interest 
in  either  real  or  perstmal  property  held  in  joint  ten- 
ancy passes  to  the  survivor,  and  is  not  assets.  But  in- 
terests held  in  common  are  assets. 

18.  At  common  law,  debts  due  from  the  executor 
to  the  deceased,  were  deemed  discharged  by  his  appoint- 
ment. But  now  in  the  various  states  such  debts  are 
deoned  assets. 

14.  Property  situated  in  anoth^  jurisdiction  llian 
that  within  which  the  officer  is  appmnted  is  not  assets 
for  which  he  is  accountable,  unless  by  virtue  of  the 
power  granted  to  him  when  appointed  he  is  able  to  re- 
duce such  foreign  property  to  his  possession. 

15.  Debts  due  by  simple  contracts  are  deemed  as- 
sets, in  the  jurisdiction  where  the  debtor  remdes;  debts 
due  by  specialty  are  assets  where  l^e  securities  are  at 
the  time  of  tiie  owner's  death;  debts  evidenced  by  judg- 
ments are  assets  where  the  judgment  is  recorded  j  and 
debts  on  leases  are  assets  where  the  land  lies. 

16.  The  income  or  increase  and  profits  of  assets  are 
assets.     And  propoiy  lost  by  the  negligence  of  the 


tvGoogle 


fiSO  WILLS. 

representative  is  assets  for  wiadi  be  may  be  held  to- 
countable. 

See.  1041.  SAME  SUBJECT— THE  INVEN- 
TORY AND  APPRAISERS.— Having  taken  upon 
himself  the  administration  of  the  estate,  the  officer  is 
required  by  statute  in  all  the  states,  to  make  and  file 
within  a  time  prescribed  by  law,  a  complete  inventory 
of  the  estate,  setting  forth  in  detail  all  the  property 
within  bis  possession  or  knowledge  and  capable  of  re- 
covery by  him,  ^rtiidi  is,  or  may  be,  assets  of  the  estate. 

Assets  coming  to  his  knowledge  or  possession  are 
subsequently  to  be  added  or  included  in  the  supple- 
mentary inventory.  In  most  of  the  states,  upon  the 
completion  of  the  inventory,  the  property  described  is 
required  to  be  appraised  by  appraisers,  usually  three 
in  number  and  appointed  by  the  court,  who  are  required 
to  set  down  the  true  value  of  each  article. 

A  failure  to  make  or  return  the  inventory  as  re- 
quired by  law,  is  a  breach  of  the  officer's  bond,  and  the 
statutes  usually  provide  summary  remedies  for  secur- 
ing a  compliance  with  the  law  and  for  obtaining  prop- 
erty concealed  or  withheld  by  the  officer. 

The  inventory  and  appraisal  are  not  condusive  either 
for  or  against  the  officer,  but  they  are  prima  facie  evi- 
dence of  the  amount  of  assets  and  of  their  value. 

Sec.  1042.  SAME  SUBJECT— CONCERNING 
THE  COLLECTION  AND  POSSESSION  OF 
ASSETS.— It  is  the  right  and  duty  of  the  officer  to 
collect  and  take  into  his  possession  all  the  assets  be- 
longing to  the  estate  which  come  to  his  knowledge. 
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And  his  ri^t  during  Uie  settlement  of  the  estate  is 
superior  to  that  of  the  heir  or  legatee. 

1.  He  is  bound  to  exercise  good  faith  and  re&son- 
ahle  prudence  and  diligence  in  commencing  and  prose- 
cuting all  actions  which  may  be  ne<%ssary  to  enable 
him  to  acquire  possession  of  the  property  or  to  collect 
the  debts  due  the  decedent. 

2.  He  is  not  bound  to  attempt  the  collection  of  bad 
debts,  and  is  not  liable  for  their  non-collection.  But 
for  debts  or  property  lost  by  his  negligence,  he  is  liable. 

8.  Where  the  claim  is  a  doubtful  one,  he  may,  and 
should,  ask  for  indemnity  or  security  from  those  urging 
its  collection,  but  he  must  be  prepared  to  show  that  it 
was  not  lost  by  his  negligence. 

4.  The  representative  is  not  liable  for  a  loss  resulting 
from  a  mistake  in  law  by  which  a  debt  remains  uncol- 
lected, if  he  has  acted  in  good  faith  and  upon  the  advice 
of  reputable  counsel. 

5.  He  is  to  use  reasonable  care  and  prudence  to  sue 
upon  and  enforce  those  rights  of  action  which  survive 
to  him  and  constitute  part  of  the  assets  of  l^e  estate. 
And  he  must  also  prosecute  and  defend  all  actions  com- 
menced in  the  life  time  of  the  deceased  which  survive,  as 
well  as  seek  to  enforce  those  contracts  and  obligations 
which  have  been  made  with  him  since  the  death  of  the 
deceased. 

8.  In  suing  upon  contracts  made,  or  wrongs  com- 
nutted  during  the  life  time  of  the  deceased,  the  repre- 
smtative  sues  in  his  official  capacity,  but  as  to  contracts 
made  or  wrongs  done  since  the  death  of  the  deceased, 
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he  may  usually  sue  either  in  his  own  name  or  in  his  <^cial 
capacity,  at  his  Option. 

7.  To  entitle  the  representative  to  sue  upon  the  con- 
tracts of  the  deceased,  it  is  not  necessary  that  the  con- 
tracts should  refer  to  the  representative,  as  the  ri^t  will 
exist  even  though  the  contracts  purport  to  be  made  with 
the  deceased  and  his  heirs,  or  next  of  kin. 

8.  At  conunon  law,  the  representative  nu|^t  compro- 
mise or  arbitrate  a  disputed  chum  or  cause  of  action  if 
he  could  show  that  his  act  was  for  the  best  interests  of 
the  estate.  But  if  the  arbitrators  awarded  less  than  might 
have  been  recovered  by  suit,  or  if  he  lost  by  such  a  com- 
promise, the  representative  might  be  called  upon  to  make 
up  the  loss.  In  most  of  the  States,  statutes  exist  by 
which  the  representative,  with  the  ccmsent  of  the  court, 
may  make  a  compromise  without  this  personal  liability. 

9.  In  collecting  the  assets  the  representative  has  the 
ri^t  to  enter  upon  the  lands  of  the  deceased  to  gather 
the  crops  or  secure  other  person^  property  belonging 
to  the  assets  of  deceased. 

Sec.  1048.  SAME  SUBJECT— CONCERNING 
THE  MANAGEMENT  OF  THE  ESTATE.— 
The  statutes  require  that  the  officer  in  dealing  with  the 
assets  of  the  estates  shall  act  in  good  faith,  and  shall 
exercise  that  degree  of  care,  skill  and  diligence  whidi 
men  ordinarily  bestow  in  the  management  of  their  own 
affairs.  If  he  fails  in  this  respect  and  loss  results  by 
reason  of  his  failure,  be  will  he  personally  liable  for  the 
amount  of  the  loss. 

1.    He  should  keep  the  property  and  funds  of  the 
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estate  separate  from  his  own  funds.  If  he  deposits  funds 
of  the  estate  in  a  hank  in  his  own  name,  he  thereby  be- 
comes liable  for  their  loss,  by  failure  of  tbe  bank,  even 
thou|^  the  bank  was  in  good  credit  at  the  time  of  the 
deposit  and  he  hod  no  fmids  of  his  own  there,  and  the 
officers  of  tbe  bank  knew  that  they  were  trust  funds. 

But  if  the  officer  acts  with  reasonable  pnidoice  and  de- 
posits fmids  in  tbe  name  of  the  estate,  or  in  his  official 
capacity,  he  wiH  not  be  liable,  if  the  bank  of  the  deposit 
fails. 

2.  The  officer  should  not  use  the  funds  of  the  estate 
in  his  own  busmess  or  speculate  with  them  on  his  own 
account.  If  he  does  so,  it  is  a  breach  of  his  trust  and  he 
will  be  liable  for  the  loss  of  the  money,  if  the  investment 
fails,  and  must  account  for  all  profits  if  it  is  successful. 
He  will  also  be  held  liable  for  the  highest  rate  of  interest 
on  the  money,  and  the  persons  entitled  may,  at  theu- 
option,  take  such  rate  of  interest  or  the  profits  of  tbe 
private  undertaking. 

8.  As  a  rule,  the  representative  should  not  invest,  or 
permanoitly  deposit,  if  he  can  use  the  funds  of  the  estate 
in  paying  current  expenses  and  demands,  but  when  he 
can  not  do  so,  it  is  generally  his  duty,  to  invest  the  money 
in  interest  bearing  securities  and  for  a  failure  to  do  so 
within  A  reasonable  time,  he  may  be  charged  with  in- 
terest. 

4.  In  some  States,  the  statutes  specify  the  funds  in 
whidi  such  investments  may  be  made,  but  in  the  absence 
of  a  statute,  the  officer  will  be  bound  to  exercise  good 
faith  and  sound  discretioD.  He  may  usually  secure  from 
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the  court  an  order  as  to  the  investm^it,  niiich,  when  f  ol- 
lowed,  will  protect  him  from  personal  liability. 

5.  The  officer  ^oiild  use  reasonable  diligence  and 
prudence  to  preserve  and  protect  the  property  of  the 
estate,  and  should  care  for  the  growing  crops,  lire  stock, 
and  the  like,  and  secure  policies  of  insurance,  and  dispose 
of  perishable  property  with  reasonable  diligence  so  as  to 
Itrevent  loss. 

6.  The  represmtatire  is  appointed  to  dose  up  and 
not  to  continue  the  business  of  the  deceased.  He  has, 
therefore,  no  general  authority  to  continue  the  trade  or 
business  m  which  the  deceased  was  engaged,  and  if  he 
does  so,  will  be  liable  for  the  kisses  incurred  and  must 
accoimt  for  all  the  profits. 

But  a  reasonable  discretion  will  be  allowed  him  in 
choosing  the  time,  place  and  circumstances  under  which 
the  business  or  trade  shall  be  wound  up,  so  as  to  enable 
him  to  dispose  of  it  to  advuitage. 

And  the  testator  may,  by  his  will,  direct  the  contmu- 
ance  of  his  business  by  the  executor  for  a  limited  time, 
and  in  such  cases,  the  executor  will  incur  no  personal 
liability  while  acting  within  the  authority  so  conferred 
upon  him  by  the  testator. 

Where  the  business  is  continued  at  the  request  of  those 
interested  m  the  estate,  they  can  not  complain  of  jhe 
acts  of  the  representative,  nor  insist  that  be  be  charged 
with  losses. 

7.  The  same  general  rule  applies  to  the  settlement 
of  the  interest  of  the  deceased,  in  a  partnership.  Unless 
otherwise  spedified  in  the  articles,  the  death  of  one  part- 
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ner  dissolves  the  partnership  and  the  surviving  partner 
takes  the  entire  legal  title  to  the  assets,  for  the  purpose 
of  winding  up  the  business  as  soon  as  practicable.  When 
the  partnership  affairs  are  wound  up  the  interests  of  the 
deceased  partner  are  to  be  turned  over  to  his  representa- 
tive. The  representative  has  no  right  to  continue  the 
partnership  business,  unless  such  a  power  is  conferred  by 
the  will  or  granted  by  the  consent  of  the  parties  inter- 
ested in  the  estate. 

8.  Undertakings  by  the  deceased  to  perform  purely 
personal  services  cannot  be  performed  by  the  representa- 
tive, but  contracts  of  a  general  nature  which  are  binding 
upon  the  deceased  may  be  performed  by  the  representa- 
tive, if  there  is  a  reasonable  prospect  of  profit,  though 
at  common  law,  the  representative  incurred  the  risk  of 
being  Liable  for  the  losses. 

0.  For  any  act  of  waste,  mismanagement  or  breach 
of  duty,  by  which  the  estate  suffers  loss,  the  representa- 
tive becomes  personally  liable.  Such  losses  or  injuries 
to  the  estate  by  the  represmtative  are  technically  called 
"devastavit,"  that  is,  a  waste  committed  by  the  repre- 


10.  The  title  to  the  personal  property  vests  in  the 
representative  for  the  purpose  of  paying  the  debts  and 
legacies  charged  upon  the  estate,  and  he  may  sell  sudi 
property  when  necessary  for  that  purpose.  And  unless 
restrained  by  the  statutes,  he  may  sell  without  the  license 
of  the  court,  subject  only  to  his  general  obligation  to 
act  in  good  faith  and  with  reasonable  prudence. 

The  statutes  in  some  States  provide  for  the  license,  or 
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order  of  sale,  from  the  probate  court.  And  in  some  of 
the  Stetes  such  license  or  order  is  indispensable.  But 
they  are  usually  held  to  be  for  the  protection  of  the  offi- 
cer only,  and  be  may  sell  without  sudi  license  if  he  can 
realize  a  fair  value,  not  less  than  the  inventory  value, 
thou^  with  sudi  a  license,  a  sale  for  less  than  the  in- 
ventory value  will  protect  the  officer. 

11.  Unless  provided  otherwise  by  statute,  liie  dispo- 
sititm  of  the  property  may  be  either  at  public  or  private 
sale,  but  the  statutes  providing  for  a  license  to  sell  usu- 
ally require  the  court  to  fix  the  method,  or  provide  only 
for  a  public  sale. 

So  the  authority  of  the  officer  to  sell,  may  be  conferred 
or  enlarged  by  the  will,  and  such  sales  authorized  by  the 
will  usually  require  no  license.  The  power  to  sell  in- 
cludes the  power  to  sell  and  assign  negotiable  securities, 
also  chattels  real.  And  unless  restrained  by  the  statute 
the  officer  may  pledge  or  mortgage  the  po'sonal  prop- 
erty to  procure  the  necessary  funds  to  manage  the  estate. 

12.  A  third  person  buying  of  the  officer  is  not  bound 
to  see  that  such  officer  properly  applies  or  accounts  for 
the  proceeds  derived  from  the  sale;  nor  will  such  per- 
son's title  be  afFected  by  the  fraud  of  the  officer,  if  he 
himself  acts  in  good  faith  with  reasonable  prudmce  and 
parts  with  value.  But  if  such  third  person  colludes  with 
the  officer,  or  has  reason  to  believe  that  the  officer  is 
acting  wrongfully,  he  cannot  acquire  a  valid  title.  The 
officer  has  no  rig^t  to  give  away  the  assets  of  the  estate 
and  the  person  receiving  such  a  gift  is  bound  to  know 
tiiisfact 
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18.  The  officer  its  such  has  no  power  to  bmd  the 
estate  foy  contract,  and  his  attempt  at  such  a  contract  will 
bind  himaelf  only,  or  no  one.  The  fact  that  he  added 
the  word  "executor"  or  "administrator"  to  his  written 
promise,  or  made  the  contract  as  such  officer  will  not 
relieve  him.  He  oan  only  relieve  himself  from  personal 
responsibility  by  limiting  his  promise  to  the  assets  of  the 


A  judgment  or  decree  against  him  m  his  official  ca- 
pacity upon  a  demand  created  by  him  during  the  settle- 
ment of  the  estate  binds  him  personally.  But  the  estate 
alone  is  bound  on  a  cause  of  action  created  by  the  de- 


14.  In  "Uie  absence  of  a  statute  authorizing  it,  the 
officer  has  no  power  to  sell  or  mortgage  the  real  estate. 
But  in  nearly  all  of  the  states  sudi  a  power  is  conferred 
by  statute  for  the  purpose  of  paying  the  debts,  and  often 
for  the  purpose  of  paying  legacies. 

These  statutes  provide  that  in  case  of  a  deficiency  of 
personal  property  the  court  may  authorize  the  sale  or 
mortgage  of  so  mudi  of  the  real  estate  as  may  be  neces- 
sary to  provide  for  the  deficiency.  These  statutes  us- 
ually require,  first,  a  petition  showing  the  necessity;  sec- 
ond, a  special  bond  from  the  officer  to  cover  the  proceeds 
of  the  sale;  third,  a  formal  sale,  usually  a  public  one; 
fourth,  the  execution  of  a  proper  deed  under  the  direc- 
tion of  the  coiu-t,  and  fifth,  a  proper  disposition  of  the 
money  derived  from  such  sale. 

'nic  jurisdiction  to  order  the  sale  of  real  estate  is 
purely  statutory,  and  in  order  that  valid  title  may  pass 
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it  is  essential  that  the  court  should  hare  acquired  juris- 
diction and  that  all  the  requisites  of  the  statute  shall  be 
substantially  complied  with.  But  there  are  many  irreg- 
ularities whidi  will  suffice  to  set  aside  such  a  sale  if  raised 
by  appeal  or  a  direct  proceeding  for  that  purpose,  which 
will  not  suffice  if  the  sale  is  attacked  collaterally.  The 
majority  of  the  courts  in  this  country  hold  that  if  the 
court  had  jurisdiction  and  notice  was  given  to  parties 
interested,  the  proceedings  cannot  be  attacked  collater- 
ally for  irregularities  or  for  a  failure  to  observe  those 
requirements  which  were  evidently  not  designed  for  the 
essential  protection  of  the  parties  in  interest. 

In  a  few  States  where  probate  courts  are  held  to  be 
courts  of  inferior  and  limited  jiirisdiction,  it  is  held  that 
every  fact  prescribed  by  the  statute  to  authorize  the 
order  of  sale  must  affirmatively  appear. 

The  period  within  which  such  order  may  be  granted 
is  usually  fixed  by  statute;  where  no  statute  exists  the 
application  must  be  made  within  a  reasonable  time,  and 
at  all  events  before  the  statute  of  limitations  has 
operated. 

15.  The  officer  will  not  be  permitted  directly  or  in- 
£rectly  to  buy  at  his  own  sale,  and  if  he  does  the  sale 
may  be  set  aside. 

The  rights  of  creditors  take  precedence  over  those  of 
devisees  or  legatees,  and  therefore  all  of  the  real  estate* 
whether  devised  or  not,  may  be  sold  under  these  statutes 
to  pay  debts.  But  legacies  have  necessarily  no  priority 
over  devises,  and  lands  devised  wOl  not  be  sold  to  pay 
legacies,  except  where  the  devise  is  of  the  residue  aft^ 
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the  payment  of  debts  and  legacies,  or  where  the  hmd  is 
charged  with  the  payment  of  legacies. 

Sec.  1044.  CONCERNING  THE  LIABILITY 
OF  THE  OFFICER.— The  liability  of  the  officer,  as 
such,  may  arise,  (a)  from  the  acts  of  the  deceased,  or  (b) 
from  his  own  acts. 

(a)  Extent  of  Liability  for  Acts  of  Deceased.  To 
the  extent  of  the  assets  the  officer  is  liable  for  all  the  debts 
and  contracts  of  the  decedent  upon  which  Actions  wefe 
or  might  have  been  brought  in  his  life  time,  exciting 
only  those  contracts  founded  upon  purely  personal  con- 
siderations. 

1.  The  same  rules  govern  the  survival  of  actions 
against  the  representative,  which  govern  the  survived  of 
actions  in  his  favor.  The  liability  of  the  officer  extends 
only  to  the  valid  contracts  and  debts  of  the  deceased, 
and  the  representative  has  no  authority  to  make  con- 
tracts for  him  or  to  ratify  his  invalid  transactions. 

2.  Actions  of  tort  against  the  deceased,  like  those  in 
his  favor,  die  with  him,  at  common  law.  But  the  same 
statutes  whid)  make  them  survive  in  his  favor,  usually 
make  them  survive  against  him. 

8.  Where  two  or  more  are  jointly  indebted  and  one 
dies,  the  action  at  common  law  is  to  be  brought  against 
the  survivor  or  survivors  only.  If  the  action  is  on  a 
joint  obligation,  and  one  of  the  plaintiffs  dies,  the  action 
proceeds  by  the  survivor  only.  But  if  the  action  is  upon 
an  obligation  which  was  joint  and  several,  the  repre- 
sentative of  the  deceased  party  may  be  brought  in. 

4.    The  representative  is  bound  upon  those  covenants 
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of  tiie  deceased  concerning  real  estate  which  were  not 
personal  to  himself  or  terminated  by  his  death.  Xbas, 
to  the  extent  of  the  assets,  the  representative  is  bound 
by  the  covenants  of  the  deceased  in  a  lease  or  deed,  and 
by  his  agreements  to  buy  or  sell  land,  and  tiiis  whether 
the  breach  occurred  before  or  after  the  death  of  decedent. 
But  on  covenants  implied  by  law  the  repr^entative  is 
not  bound  luiless  the  breach  occurred  during  the  life  of 
the  deceased. 

(b)  Officer's  liability  for  his  own  acts.  The  officer 
is  personally  liable  for  those  acts  either  of  active  wrong- 
doing or  of  negligence  by  whidi  the  estate  suffers  loss. 
He  is  usually  held  personally  liable  upon  all  causes  of 
action  which  have  arisen  since  the  death  of  the  deceased. 
When  sued  for  causes  of  action  arising  in  the  life  time 
of  the  deceased  the  action  is  against  him  in  his  official  ca- 
pacity. While  upon  causes  of  action  arising  since  the 
death  of  deceased,  he  is  sued  as  an  individual,  except  that 
upon  contracts  relating  to  the  estate,  he  may  be  sued 
either  as  an  individual  or  in  his  representative  capacity, 
if  the  consideration  or  cause  of  the  action  arose  in  the 
life  time  of  the  deceased. 

Sec.  104S.  CONCERNING  THE  PAYMENT 
OF  DEBTS  AND  LEGACIES.— It  is  the  primary 
duty  of  the  officer  to  pay  out  of  the  assets,  the  l^gal 
charges  against  the  estate.  Before  the  claims  of  the 
general  creditors  can  be  considered  there  are  usually 
three  classes  of  claims  given  precedence  by  statute^  these 
are:    1.    The  allowance  made  for  the  support  of  the 
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widow  and  minor  children  of  the  decedmt.  i.  Funeral 
expenses.    8.    Expenses  of  «drmnistration. 

It  is  the  duty  of  the  officer,  if  Hiere  are  assets,  to  bury 
tile  deceased  in  a  maniKi  conf  onning  to  his  estate,  and 
the  expenses  incurred  may  be  properly  chargeable  as  an 
expense  of  administration.  In  some  States  such  ex- 
X)en9es  are  classed  with  the  general  debts,  though  often 
^ven  precedence,  and  in  such  cases  would  yield  priority 
to  the  other  expenses  of  administration. 

If  the  assets  exceed  the  amount  required  for  the  pay- 
ment of  these  classes  of  cteims,  then  the  general  debts 
of  the  deceased  are  to  be  paid.  As  to  these  the  statutes 
in  the  various  States  establish  different  orders  of  pri- 
ority. Usually,  the  funeral  expenses  come  first,  and 
with  them,  frequently,  the  expenses  of  the  last  sickness; 
then  debts  due  the  government,  as  public  rates  and 
taxes;  next  judgments  and  debts  due  upon  specialties, 
and  in  some  States,  the  debts  due  to  laborers  and  for 
rrait,  and  finally  the  general  debts  of  the  deceased  due 
to  all  other  persons.* 

In  case  of  a  deficiency  of  assets  the  officer  will  ren- 
der himself  personally  liable  by  paying  a  debt  of  in- 
ferior rank  without  reserving  enough  to  pay  those  of  a 
superior  rank.  And  in  case  of  a  deficiency  of  assets, 
all  debts  of  the  aame  rank  share  ratably,  that  is,  they 
abate  ratably. 

Public  notice  is  required  to  be  given  by  the  adminis- 
trator or  executor,  that  creditors   may  present  their 

*IUt.  Stat  of  Ohio,  Se&  6090;  McCtellan  v.  FOson,  44  O. 
S.184. 


tvGoogle 


claims  for  allowance  and  payment,  and  the  statutes  pre- 
9cnbe  a  time  within  which  claims  must  be  presented  or 
they  will  be  disregarded. 

In  some  of  the  states  claims  are  to  be  presented  to 
the  representative,  but  in  most  of  the  states  provision 
is  made  by  statute  for  presentation  to,  and  aDoT/ance 
by,  some  tribunal,  appointed  by  the  court,  or  else  by 
the  court  itself.  In  most  cases  they  are  to  be  verified 
by  the  oath  of  the  claimant  or  established  by  legal  evi- 
dence. 

As  a  statutory  rule  no  action  can  be  brought  against 
the  representative,  or  levy  upon  the  assets  made,  during 
the  time  allowed  by  law  for  the  payment  of  all  claims, 
upon  any  claim  required  to  be  presented  for  allowance. 
The  rule  requiring  presentment  does  not  usually  apply 
to  those  unliquidated  claims  which  can  only  be  deter- 
mined by  an  action  at  kw.  A  judgment  can  be  pre- 
sented for  allowance. 

It  is  the  duty  of  the  representative  to  interpose  all 
defenses  which  the  deceased  mi^t  hare  made  in  his 
Ufe  time  as  well  as  those  arising  smce  his  death,  and 
to  take  advantage  of  all  set-offs  and  counter  claims 
vrbjdi  are  available.  The  officer  will  not  be  allowed  to 
waive  the  benefit  of  the  statute  of  limitations,  or  to  ratify 
dealings  which  are  invalid  under  the  statute  of  frauds, 
or  to  waive  the  special  statutes  providing  for  presenta- 
tion and  allowance  of  claims  within  a  specified  time. 

The  statutes  usually  make  provision  for  the  allow- 
ance of  contingent  claims  subject  to  the  cmtingencT, 
and  for  allowing  clums  not  yet  due.     Either  party 
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grieved  by  the  allowance  or  rejection  of  a  claim,  may 
appeal,  either  to  a  higher  court,  or  in  states  where  claims 
are  not  judicially  passed  upon,  to  the  courts  of  law. 

The  claims  having  been  finaUy  passed  upon,  it  is  the 
duty  of  the  representative  to  lay  before  the  court  a 
statement  of  the  amount  and  nature  of  the  claims  and 
the  character  of  the  assets  available  for  their  payment. 
If  necessary,  application  for  licenses  for  leave  to  sell 
personal  or  real  property  are  then  made,  and  sales  are 
had,  and  when  the  assets  are  finally  in  a  distributable 
form,  an  order  or  decree  is  made,  determining  the  order 
or  priority  of  payment,  the  amount  of  the  dividend, 
where  all  claims  cannot  be  paid  in  full,  and  decreeing 
payment  in  the  manner  so  detennined.  The  payment 
of  the  debts  according  to  this  decree  may  be  enforced 
by  action,  and  in  many  states  by  a  statutory  remedy 
against  the  representative  and  his  sureties. 

Before  the  representative  can  safely  pay  over  lega- 
cies, whether  general  or  specific,  he  must  see  that  the 
debts  are  paid.  If  there  are  contingent  claims  out- 
standing, or  if  legacies  are  made  payable  before  the 
time  allowed  for  the  presentation  of  claims  has  expired, 
the  representative  is  entitled  to  indemnity  from  the  lega- 
tees before  paying  them.  Unless  otherwise  provided  by 
statute,  legacies  are  deemed  payable  within  one  year 
from  testator's  death.  Though  the  right  to  the  legacy 
is  deemed  to  vest  at  the  testator's  death.  The  income 
and  profits  on  specific  legacies  accruing  since  the  death 
of  the  testator  pass  with  the  legacies,  but  interest  on 
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general  legacies  is  not  allowed  until  after  they  are 
payable. 

Specific  things  bequeathed  are  to  be  identified  and 
delivered  to  the  legatee,  and  general  legacies  are  to  be 
paid  in  money.  The  legatee  has  mo  right  to  take  pos- 
session of  his  legacy  until  the  representative  consents, 
although  if  he  uiureasonably  withholds  bis  consent  it 
may  be  compelled  in  equity.  Assent  to  a  specific  legacy 
vests  the  title  in  the  legatee  end  is  irrevocable.  But  if, 
after  the  delivery  or  paymoit  of  legacies,  unexpected 
claims  arise,  equity  will  compel  the  legatees  to  refund. 

Where  a  specific  legacy  is  appropriated  to  the  pay- 
ment of  debts  or  other  legal  charges  against  the  estote, 
the  legatee,  in  case  the  general  or  residuary  legacies  are 
not  sufficient,  is  entitled  to  contribution  from  the  hold- 
ers of  other  specific  legacies.  The  order  of  contribution 
is  as  follows:  1.  Personal  property  undisposed  of.  2. 
General  residuary  legacies.  8.  General  legacies.  4. 
Specific  legacies. 

Where  lands  specifically  devised  are  taken  to  pay 
debts,  the  devisee  is  entitled  to  indemnity  from  any 
other  class  of  property  which  should  have  been  first 
taken;  if  there  be  none  such,  then  to  contribution  from 
other  devisees  whose  ^fts  are  equally  liable  to  be  called 
on  for  the  payment  of  debts.  The  testator  may,  by  his 
will,  determine  the  order  in  which  his  property  shall 
be  applied  to  the  payment  of  debts,  as  by  charging  them 
in  idiole  or  in  part  on  the  realty,  or  upon  the  personal 
property;  and  the  same  end  may  be  accomplished  by 
his  directing  that  certain  of  his  property  shall  be  exon- 
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erated  from  the  payment  of  debts,  thus  diarging  the 
debts  on  tfae  other  classes  of  property. 

In  appropriaUng  the  assets  to  the  payment  of  debts 
tiie  following  order  is,  in  general,  to  be  observed:* 

1.  The  general  personal  estate,  unless  expressly  or 
impliedly  exonerated. 

2.  Lands  expressly  devised  to  pay  debts. 
8.    Estates  which  descend  to  the  heir. 

A.  Beal  or  personal  estate  devised  or  bequeathed, 
dharged  with  debts. 

5.  Gieneral  pecuniary  legacies  pro  rata. 

6.  Specific  legacies  and  devises  pro  rtita,  whether 
b  terms  specific  or  residuary. 

7.  Beal  or  personal  property  of  the  testator  ap- 
pointed by  the  testator  under  a  goieral  power. 

Debts  and  legacies  will  be  deemed  diarged  upon  the 
land  not  only  when  the  will  expressly  so  declares,  but 
also  where  such  an  intention  is  fairly  to  be  inferred 
from  the  language  used.  Where  there  is  suffident  per- 
sonal property  to  pay  the  debts  and  the  land  is  taken, 
the  heir  or  devisee  may  have  reimbursement  out  of  the 
personality.  And  where  the  debts  are  charged  upon 
the  land  and  the  personal  property  is  taken,  the  land 
will  be  compelled  to  reimburse  the  personal  estate. 

Where  there  are  two  claimants,  one  of  whom  has 
access  to  two  funds  while  the  other  has  but  access  to 
one  of  the  funds,  the  assets  will  be  mar^ialled  so  as 

*In  Ohio  after  the  peiwmal  property  and  undevised  realty 
an  disposed  of,  all  devises  and  legacies  must  contribute  pro 
rata  to  the  payment  of  ddbia.    Stat,  of  Ohio,  Sees.  6972,  5973. 
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to  oompel  the  first  daimaxit  to  exhaust  the  separate 
fund  first. 

Sec  10*6.  CO-EXECUTORS  AND  CO-AD- 
MINISTRATORS.—The  administration  of  the  estate 
of  a  decedent  may  be  entrusted  to  two  or  more  admin- 
istrators.  In  such  a  case  the  authority  and  interest  of 
aU  is  joint  and  entire,  and  they  are  looked  upon  in  law 
as  one  person.  Upon  the  death  of  one  the  entire  author- 
ity vests  in  the  survivor.  Each  is  entitled  to  the  pos- 
sessicm  of  the  assets,  and  the  possession  of  one  is  the 
possession  of  all.  As  respects  the  personal  estate  one 
may  do  what  all  may  do,  and  the  act  of  one  within  the 
scope  of  his  authority  is  the  act  of  alL  The  same  good 
faith  and  prudence  is  required  of  each,  ^ich  would 
be  required  if  there  was  but  one. 

In  general,  each  one  is  liable  for  his  own  defaults 
only,  and  for  the  assets  so  far  as  they  come  into  his 
hands.  But  one  will  be  liable  for  the  acts  and  defaults 
of  another  where  he  gives  a  joint  bond  with  him,  or 
joins  in  the  act,  or  reduces  the  assets  to  the  sole  pos- 
session of  his  associate,  or  is  guilty  of  negligence  in 
permitting  the  defatdt  of  the  other,  or  in  any  way  di- 
rectly contributes  to  the  default 

Breaches  of  duty  by  one  may  be  restrained  in  equity, 
at  the  suit  of  the  other,  or  the  guilty  one  may  be  re- 
moved by  ihe  probate  court  All  should  join  in  bring- 
ing actions  on  behalf  of  the  estate,  and  should  ordi- 
narily be  sued  together,  though  one  may  sue  or  be  sued 
alone  on  contracts  made  by  him  on  his  own  account,  or 
for  goods  taken  out  of  his  possession.    One  joint  ad- 
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ministratoT  cannot  sue  the  otiier,  or  tbe  estate,  on  mat- 
ters connected  with  their  administration. 

A  person  caimot  be  forced  into  a  joint  administration 
against  his  will,  but  an  agreement  between  two  sudi 
joint  officers,  that  one  alone  shall  manage  the  joint 
estate  is. void.  A  principal,  and  an  ancillary  adminis- 
trator are  not  co-repreaentatives  within  the  meaning  of 
these  rules. 

Sec.  1047.  FOREIGN  REPRESENTATIVES. 
— ^A  personal  representative  appointed  in  one  state  has 
no  legal  authority  in  another  state,  and  cannot  there  sue 
or  be  sued  in  his  official  capacity.  Statutes  exist  in  many 
states  by  which  a  representative  from  another  state  may 
be  reappointed  if  no  local  administration  has  been  al- 
ready granted.  And  in  a  few  states  the  foreign  repre- 
sentative i^  recognized  without  re-appointment. 

Administration  must  therefore,  usually,  be  taken  out 
in  each  state  in  which  there  are  assets,  but  after  the 
satisfaction,  in  whole  or  pro  rata,  of  the  local  creditors, 
the  residue  of  the  assets  will  usually  be  transmitted  to 
the  principal  jurisdiction.  The  amount  to  be  allowed 
to  the  local  creditors  is  usually  determined  by  the  pro- 
portion which  the  assets  in  all  jurisdictions  bear  to  the 
debts  in  all  jurisdictions.  Though  in  some  States  local 
creditors  axe  required  to  be  paid  m  full  out  of  local 
assets. 

Though  tbe  foreign  representative  cannot  sue,  it  is 
held  that  his  assignee  may;  and  it  is  also  held  that  the 
voluntary  payment  or  delivery  of  assets  to  the  foreign 
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principfd  representative,  before  a  local  one  U  appointed* 
will  protect  the  party  so  paying. 

And  upon  obligations  whidi  may  be  enforced  by  or 
against  the  representative  in  his  personal  capacity,  ac- 
tions may  be  brou^t  by  or  against  him  in  a  foreign 
State.  The  allowance  of  a  claun  in  one  jurisdiction  is 
held  not  to  be  conclusive  oa  assets  in  another,  but  audi 
daim  must  be  presented  anew  where  the  assets  exist. 

Sec.  1048.  ADMINISTRATOR  WITH  THE 
WILL  ANNEXED.— The  powers  and  duties  of  an 
administrator  with  the  will  annexed  is  substantially  those 
of  an  executor,  except  that  special  commissions,  trusts, 
or  powers  conferred  by  the  will  upon  the  origkial  execu- 
tor, and  which  imply  a  personal  confidence  in  the  execu- 
tor named,  will  not  pass  to  the  administrator  with  the  will 
annexed. 

Sec.  1049.  ADMINISTRATOR  DE  BONIS 
NON. — An  administrator  "de  bonu  non"  as  the  name 
implies,  is  appointed  to  complete  the  work  of  a  former 
administrator.  Such  an  officer  whether  appointed  in  a 
testate  or  intestate  estate,  has  all  the  rights  and  powers 
and  is  subject  to  aH  the  responsibilities  of  an  original 
representative  so  far  as  the  estate  is  left  unadministered. 
He  may  recover  all  assets  from  his  predecessor  or  third 
persons,  and  may  bring  all  actions  neoessary  for  that 
pin^ose,  and  is  not  estopped  by  tite  illegal  acts  of  his 
predecessor. 

Whatever  his  predecessor  ri^tfully  did,  is  binding 
upon  the  administrator  de  bonis  rum  but  wrongful  or 
improper  actions  are  not  binding.    The  successor  to  an 
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administrator  is  bound  upon  contracts  of  his  predeces- 
sor, and  may  avail  himself  of  those  which  are  assets  of  the 
estate.  He  is  not  liable  for  the  defaults  of  his  predeces- 
sor, but  is  bound  to  exercise  the  same  good  faith,  pru- 
dence and  diligence  whicli  are  required  of  any  repre- 
sentative. 

Sec.  1050.  THE  ACCOUNTING  AND  DIS- 
CHARGE OF  THE  ADMINISTRATOB.— The 
represoitative  is  bound  to  keep  full  and  accurate  ac- 
counts of  his  official  transactions,  and  is  usually  required 
to  render  an  account  to  the  probate  court  at  stated  inter- 
vals,— frequently  at  the  close  of  each  year. 

Upon  the  expiration  of  his  trust,  either  by  full  per- 
formance, or  by  resignation  or  Temoral,  it  is  his  duty 
to  render  a  finid  account.  Before  the  final  account  will 
be  allowed,  notice  is  required  to  be  given  to  parties 
interested  in  the  estate  that  they  may  appear  and  dispute 
its  correctness  if  they  desire.  The  officer  is  to  charge 
himself  with  all  assets  whidi  hare  come  into  his  posses- 
sion, whether  inventoried  or  not,  and  with  all  income, 
increase  «nd  profit,  arising  spontaneously  or  as  a  result 
of  his  good  managonent  or  effort.  He  is  to  be  diarged 
also  with  all  assets  or  profits  which  have  been  lost  hy  his 
misconduct  or  negligence. 

He  is  to  be  credited  witii  all  his  lawful  distributions 
and  payments;  with  the  necessary  expenses  and  dis- 
bursements for  the  eitate,  and  his  proper  compensation. 

At  Common  Law  the  ofiicer  was  liot  entitled  to  com- 
pensation, but  by  statute  in  most  of  the  States  a  rate  of 
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compensation  is  fixed,  and  tbe  probate  court  has  usually 
the  power  to,  and  will  allow  him  extra  compensation, 
for  extra  or  wiusual  services. 

Upon  tbe  final  allowance  of  his  accounts  by  the  pro- 
bate court  the  officer  is  entitled  to  be  discharged  from 
his  trust  and  to  have  his  bond  cancelled.  Appeals  may 
be  taken  from  orders  allowing  or  disallowing  his  ac- 
counts, but  unless  thus  appealed  from,  the  decree  al- 
lowing his  final  account  and  discharging  the  officer,  is 
to  be  regarded  as  conclusive,  and  generally  cannot  else- 
where be  called  in  question. 

With  tbe  final  allowance  of  his  accoimts  and  the  dis- 
charge of  the  office,  upon  a  full  administration  of  the 
estate,  tiie  settlement  of  the  estate  is  aided. 
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The  question§  are  numbered  to  coTTespond  with  the  ■ 
in  this  book.     The  answers  and  references  for  further  study 
maj  be  obtained  b;  referring  to  the  corresponding  sections. 

CHAPTER  I. 

921.  What  can  you  aay  as  to  the  meaning  and  scope 
of  the  subject  of  wills?  What  two  systems  for  the  dis- 
position of  property  have  come  to  prevail? 

922.  Explain  the  difference  between  a  will  and  the 
law  of  descent  and  distribution.  What  general  term  is 
given  to  both  subjects? 

928.  Name  the  appropriate  divisitms  into  which  tbe 
law  of  wills  is  divided. 

924.  Define  a  will.  What  is  meant  by  last  wiA  and 
testament?  What  is  the  person  called  who  makes  a  will? 
What  is  meant  by  the  words  "testate"  and  "intestatef 
What  granting  words  are  used  in  a  will?  Wluit  is  the 
distinction  between  them  when  tedmically  used?  What 
is  meant  by  the  word  devisee?    Legatee? 

92fi.  What  is  meant  by  a  written  will?  A  holo- 
graphic will?    A  nuncupative  will? 

926.  Define  a  codicil 

927.  How  does  a  will  differ  from  a  gift?  From  a 
gift  causa  mortul    When  is  such  a  gift  valid? 

928.  Name  some  of  tiie  leading  authorities  on  the  law 
of  wills. 

251 
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989.  Wliat  can  you  say  of  the  history  and  origin  of 
wills  ?  In  primitive  nations  what  rigbt  had  the  individual 
inland? 

980.  What  was  the  status  of  the  will  in  England 
prior  to  106S? 

981.  What  e£Fect  did  the  Nomun  Conquest  have 
upon  the  will  in  England?  Why?  What  was  the  na- 
ture of  the  statute  de  bonisi    Did  it  affect  wiUs? 

982.  Describe  the  attempt  of  the  courts  of  equity  to 
revive  the  ri^t  to  will  lands.  What  is  meant  by  the 
Statute  of  Uses?  What  was  the  eflfect  of  this  statute? 
How  was  its  effect  avoided? 

988.  When  was  the  Statute  of  Wills  passed,  and 
what  was  its  purpose  and  effect  ?  Who  might  make  wills 
thereafter?  What  has  become  of  the  feudal  system? 
What  can  you  say  as  to  iht  "Doctrine  of  Reasonable 
Parts?" 

084.  What  can  you  say  as  to  the  history  of  wills  and 
testaments  in  the  United  States? 

CHAPTER  III. 

985.  What  is  the  general  rule  as  to  the  extent  of  teft< 
tamentary  power  in  the  United  States?  What  property 
may  be  disposed  of? 

980.  Mention  and  discuss  the  eleven  exceptions  that 
may  be  noted  to  the  general  rule  ihai  impose  restraints 
upon  Uk  free  disposition  of  his  property  by  the  testator. 
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What  can  you  say  as  to  the  disposing  of  after-acqiilred 
property  by  will? 

087-  What  is  the  nature  of  the  testator's  right  to 
make  a  will?  Is  H  protected  hy  constitutional  pro- 
visions? 

9S8.  When  do  the  rights  of  devisee  and  legatees  be- 
come vested  property  rights?  After  the  death  of  the 
testator,  may  the  legislature  diange  the  law,  validating 
or  invalidating  the  testator's  will?  Give  Ihe  reason  in 
fun  for  your  answer. 

CHAPTER  IV. 

089.  Give  the  presoit  generd  rule  ai  to  i^o  may 
m^eawill.  What  must  they  do?  Did  the  rules  regard- 
ing capacity  to  make  a  will  at  Common  Law  differ  as  re- 
gards realty  tuid  personalty?  If  so,  why?  What  dis- 
tinction, if  any,  is  made  at  present?  What  fom:  classes 
of  disabilities  affect  the  rights  of  persons  to  make  wills? 

940.  What  can  you  say  as  to  wills  made  by  (a)  crim- 
inals; (b)  aliois;  (c)  married  women,  both  at  Common 
Laiw  and  xmder  Modem  Law?  Under  what  circum- 
stances could  a  married  woman  make  a  will  of  personal 
property  at  Common  Law?  Do  these  disabilities  still 
continue? 

941.  What  is  the  rule  prevailing  in  your  own  State 
as  regards  the  right  of  a  married  woman  to  dispose  of 
property  by  will?  What  is  the  rule  generally  as  to  her 
rights? 

942.  What  is  meant  by  nonage?  May  an  infant 
make  a  will?   What  was  the  rule  at  Common  Law  as  to 
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the  age  of  capacity?  What  is  the  general  age  fixed  by 
statute  in  the  United  States?  What  is  the  age  of  capac- 
ity in  your  State? 

94S.  What  is  the  effect  of  a  will  made  by  a  person 
under  the  age  of  capacity  as  fixed  by  the  statute?  When 
is  an  infant  deemed  to  become  of  age? 

944.  What  can  you  say  as  to  the  mental  capacity  re- 
quired in  order  to  make  a  valid  will?  What  is  meant  by 
"sound  mind?"  Is  mental  capacity  synonymous  with 
criminal  responsibility?    With  capacity  to  contract? 

945.  Give  the  general  rule  by  which  the  testamentary 
capacity  of  testator  is  governed.  What  is  meant  by  this 
rule? 

046.  Mention  and  describe  some  forms  of  physical 
and  mental  disorders  which  do  not  incapacitate  the  tes- 
tator. How  does  old  age,  nearness  to  death,  failure  of 
memory,  eccentricities,  and  the  like,  a£Fect  the  question 
of  capacity?  What  degree  of  mwital  competency  is  re- 
quired to  make  a  will? 

947.  What  is  meant  by  an  idiot?  By  an  imbecile? 
What  testamentary  capacity  do  they  have? 

948.  What  is  meant  by  lunacy  or  a  lunatic?  Define 
insanity.  What  is  meant  by  a  "lucid  interval?"  When 
may  a  lunatic  make  a  valid  will?  What  is  the  test  of 
lunacy?  Define  an  insane  delusion,  giving  the  diarac- 
teristic  elements.  When,  if  at  all,  will  a  person  be  pre- 
sumed insane  and  incapacitated  to  make  a  valid  will? 
Upon  whom  is  the  burden  of  proof  to  prove  a  lucid  in- 
terval? What  standard  of  capacity  is  required  dmring 
a  lucid  interval? 
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949.  What  is  meant  by  (a)  delirium;  (b)  drunken- 
ness; (c)  dementia,  and  how  are  they  to  be  distinguished 
j^m  lunacy?  How  far  do  these  ailments  incapacitate? 
Upon  whom  rests  the  burden  of  proving  incapacity  from 
than?  State  the  case  of  Pierce  v.  Pierce,  88  Midi.  412. 
What  is  meant  by  "semle  dementia?"  How  is  dementia 
distinguished  from  mania?  And  deHrium?  What  men- 
tal condition  must  exist  to  C(»istitute  dementia? 

950.  What  is  meant  by  mom«iia?  Give  the  test  of 
the  existence  of  momania.  What  is  not  enough  to  con- 
stitute an  insane  delusion?    Give  examples. 

951.  What  effect  will  fraud  practiced  upon  the  tes- 
tator have  on  the  validity  of  a  will?  Distinguish  between 
fraud  that  does  vitiate  a  will  and  fraud  that  does  not 
vitiate  a  will,  and  give  the  technical  name  of  eadi.  What 
can  you  say  as  to  mistake  or  error  on  the  part  of  the 
testator  invalidating  the  will?  What  two  kinds  of  mis- 
take? Explain  each  and  give  examples.  When  wiU 
courts  of  equity  correct  mistakes  in  wills? 

952.  Define  "undue  influence."  How  may  it  be  ex- 
ercised? Explain  why  a  will  is  invalidated  for  undue 
influence.  State  the  case  of  Rollwagen  v.  RoUwagen, 
68  K.  Y.  504.  Give  examples  of  influ«ice  or  appeals 
that  do  not  constitute  undue  influence. 

958.  Can  the  amount  of  influence  required  to  con- 
stitute imdue  influence  be  stated  definitely  in  all  cases? 
Give  reasons  for  your  answer.  Mention  the  fiduciary 
relations  which  may  raise  presumptions  of  undue  influ- 
ence. What  relations  do  not  raise  presumptions  of  un- 
due influence?    Why? 
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954.  Upon  whom  rests  the  burden  of  proving  undue 
influence?    When  may  this  rule  diange? 

955.  What  can  you  say  as  to  the  divisions  of  undue 
influence  and  the  class  of  evidence  usually  relied  upon  to 
prove  it?  When  are  the  declarations  of  the  testator  al- 
lowed, when  the  issue  is  undue  influence?  Whoi  will  the 
admissions  of  the  legatee  be  admissible  against  him? 
When  not? 

956.  What  is  the  effect  of  undue  influence  when 
found  to  exist?  Will  any  part  of  the  will  affected  by 
undue  influence  stand? 

CHAPTER  V. 

957>    Who  may  take  by  will  ? 

958.  What  exceptions  can  you  mention  to  the  ruk 
as  to  who  may  take  by  will?  Discuss  the  right  of  aliens 
to  take  property  by  will,  both  at  Common  Law  and  un- 
der modem  statutes. 

950.  Discuss  the  right  of  corporations  to  take  prop- 
erty by  will  under  the  Conunon  Law  and  under  modem 
statutes.  Also  unincorporated  companies  and  public 
corporations. 

960.  May  subscribing  witnesses  take  under  the  will 
which  they  attest?  Can  a  person  who  murders  the  tes- 
tator take  by  his  will? 

961.  What  was  the  rule  at  Common  Law  governing 
gifts  to  illegitimate  diildren?  What  is  the  modem  rule? 
How  would  you  describe  an  unborn  illegitimate  child? 
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CHAPTER  VI. 

9tf  2.  What  governs  f  oimalities  required  in  the  execu- 
ti(»i  of  a  wiU?  What  formalities  are  uniformly  re- 
quired? 

068.  What  wills  must  be  m  writing?  What  was  die 
rule  under  the  early  English  law? 

964.  Define  a  nuncupative  will?  What  doss  of 
property  can  be  disposed  of  by  it?  What  persons  may 
make  nuncupative  wills?  Dictate  the  form  of  a  nun- 
cupative wilL  How  many  witnesses  are  required  to  such 
a  will  in  England — ^in  the  United  States?  Can  a  nim- 
cupative  will  be  partly  in  writing?  Can  a  written  will 
be  revoked  by  nuncupative  will?  If  the  testator  recov- 
ers, what  is  the  eflfect  of  a  nuncupative  will?  State  fully 
the  statutory  provisiMis  of  your  State  in  regard  to  nun- 
cupative wills. 

964.  What  satisfies  a  requirement  of  writing?  Is 
a  will  valid  if  written  or  signed  in  pencil?  Upon  what 
may  it  be  written — in  what  language?  If  different 
sheets  are  found  attached  together  what  is  the  presump- 
tion? If  written  on  several  sheets,  how  should  they  be 
connected? 

965.  What  can  you  say  as  to  the  form  required  to 
constitute  a  writing  a  will?  Is  it  necessary  to  use  the 
words  "will"  or  "testament  T'  What  is  the  test  which 
decides  whether  an  instrument  is  a  will  or  not?  Mention 
some  other  instruments  which  a  will  may  assume  the 
form  of?  Give  the  rule  as  stated  by  Professor  Page  as 
to  vdiat  makes  an  kishument  a  will.    Give  examples  of 
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instruments  in  other  forms  that  were  held  to  be  wills. 
What  is  included  in  the  subject  matter  of  testamentary 
disposition? 

066.  When  is  a  will  said  to  be  contingent?  What  is 
the  moat  common  form  of  contingent  wills?  Distinguish 
the  difference  between  contingencies  which  are  held  to  be 
conditions  and  those  whidi  are  held  to  be  the  occaskm  or 
inducement  for  making  the  will.  What  is  the  effect  in 
each  case?  Which  construction  do  the  courts  prefer  to 
put  upon  contingent  wills?  Give  examples  of  wills  held 
contingent.  If  the  contingency  effects  only  a  part  of 
the  will,  what  is  the  result? 

967>  How  may  a  paper  be  made  part  of  a  will  by  a 
referoice?  What  is  this  called?  State  what  is  necessary 
that  a  paper  may  be  incorporated  by  reference.  What 
is  the  effect  of  such  an  incorporation? 

068.  Give  examples  of  what  constitute  a  sufficient 
reference  to  a  paper  to  incorporate  it  as  part  of  a  wilL 
May  verbal  instructions  be  incorporated  by  reference? 
May  extrinsic  evidence  be  used  to  identify  the  document 
referred  to? 

069.  Do  the  statutes  require  signing  by  the  testator? 
How  may  the  testator  sigu  his  will?  May  he  authorize 
some  one  else  to  sign  his  name  for  him  ?  If  so,  how  may 
this  be  done?  What  are  the  usual  provisions  of  the  stat- 
ute governing  the  signing  by  another?  What  is  meant 
by  the  "presence  of  the  testator" — by  "express  direction 
of  the  testetorf' 

.  970.  What  is  the  rule  as  to  who  may  sign  the  name 
of  the  testator,  and  how  should  it  be  done? 
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971-972.  Biacuss  the  statutory  provisions  governing 
the  place  of  the  testator's  signature,  and  ^ve  tiie  pro- 
visions of  the  statute  in  your  State.  May  the  signatpre 
be  on  a  separate  paper?  Does  your  statute  require  that 
tiie  will  be  signed  at  the  "end  thereof?" 

978.  Discuss  fully  what  is  meant  by  the  provision 
that  a  will  shall  be  signed  at  the  "end  thereof."  Wbat  is 
the  effect  of  adding  a  dispositive  clause  after  the  signa- 
ture of  the  testator  in  such  cases?  Explain  what  is  meant 
by  a  "dispositive  clause."  Give  holdings  under  this 
statute. 

974.  What  can  you  say  as  to  the  necessity  of  sealing 
a  will? 

975.  What  requironent  is  usually  made  in  regard  to 
attestation  and  subscription  by  witnesses?  What  dis- 
tinction is  made  between  attestation  and  subscription? 

976.  For  what  purposes  ai<e  the  witnesses  required 
to  sign?  Wboi  is  tbe  testator  required  to  sign  the  will 
in  the  presence  of  the  witnesses?  When  not?  If  tiie 
testator  neither  signs  nor  acknowledges  his  signature  in 
tile  presence  of  the  witnesses,  what  is  the  effect? 

977.  What  form  of  acknowledgment  must  the  testa- 
tor make?  Is  it  necessary  that  the  signature  of  testator 
be  visible  to  the  witnesses  when  acknowledged?  Ex- 
plain fully.  What  is  the  rule  in  New  York?  What  is 
the  rule  in  your  State?  What  is  a  sufficient  declaration 
by  the  testator  that  it  is  his  will?  Is  it  necessary  that  the 
witnesses  should  know  the  contents  of  the  mstrument 
or  that  it  is  a  will? 

978.  Must  the  witnesses  sign  in  the  presence  of  each 
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other?  In  the  presence  of  the  testator?  Is  it  essential 
that  the  testator  should  request  the  witnesses  to  sign? 
What  is  required  in  your  State?  How  may  the  witness 
sign  and  where?  Wliat  intention  must  the  witness  have 
in  signing  the  will?  May  a  witness  authorize  some  one 
else  to  write  his  name  in  your  State? 

979.  What  is  meant  by  "in  the  presmoe  of  testator?" 
In  what  other  cases  is  this  expression  used  with  the  same 
meaning?  When  wiU  a  witness  be  deemed  to  hare  signed 
in  the  presence  of  the  testator?  Give  examples.  What 
presumptions  arise  when  the  signing  is  done  in  the  same 
room  with  testator  ?  In  another  rocnn  ?  What  is  the  rule 
when  the  testator  is  blind  or  physically  weak  and  unable 
to  see?  State  the  holding  and  facts  in  the  case  of  Cook 
V.  Winchester,  81  Mich.  581.  What  must  the  testator 
see  in  connection  with  the  signing?  May  the  witnesses 
acknowledge  their  signatures  to  the  testator  in  caae  they 
have  not  signed  in  his  presence?  Retrace  their  names 
with  a  dry  pen?  In  what  order  must  the  testator  and 
witnesses  sign? 

980.  What  is  meant  by  an  attestation  clause?  Is  it 
necessary  to  the  validity  of  the  will?  How  far  is  it  con- 
clusive of  what  occurred?  Write  out  the  ccnnmon  form 
of  such  a  clause.  Is  it  necessary  to  affix  the  place  of 
residence  of  the  testator? 

981.  In  general,  who  are  competent  witnesses? 
What  distinction  is  made  between  "competent"  and 
"credible"  witnesses?  At  what  time  must  the  compe- 
tency exist? 

082.    What  is  the  nature  of  the  interest  which  dis- 
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qualifies  a  witness?  What  does  not  disqualify?  Give 
examples.  When  the  witness  is  disqualified  by  reason 
of  inta<est,  what  is  the  e£Fect  of  his  releasing  his  interest 
under  the  will?  What  provisions  in  this  respect  are 
made  by  statute?  May  the  wife  of  the  testator  or  of  the 
legatee  sign  as  witness  at  Common  Law?  Under  mod- 
em statutes? 

988.  How  many  witnesses  are  required  to  a  will  ?  In 
your  State? 

984.  Whatismeantby  publication  of  a  will?  When 
is  this  required?  What  is  Ihe  form  used?  What  is  the 
order  in  which  it  should  be  done?  Will  acknowledgment 
of  signature  constitute  a  publication  where  statutes  re- 
quire publication? 

985.  What  is  meant  by  holographic  wills?  What 
peculiarities  attach  to  them  in  some  States?  In  your 
State?  Must  the  whole  will  be  in  the  handwriting  of 
the  testator?  What  are  tbe  usual  statutory  provisions 
concerning  such  wills? 

986.  Define  a  codicil.  Are  the  requirements  for  its 
execution  similar  to  that  of  a  will?  AVhat  purpose  may 
it  effect?  May  there  be  more  than  one  codicil  to  a  will? 
How  is  a  will  with  codicils  construed?  What  effect  will 
a  valid  codicil  have  upon  an  invalid  will  to  which  it  re- 
fers? What  is  the  dateof  a  will  republished  by  a  codicil? 
In  what  respect  does  a  codicil  in  its  e£fect  differ  from  a 
new  will? 

CHAPTER  VII. 

987.  What  is  meant  by  revocation?  What  is  ihe  ef- 
fect? 
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988.  What  is  the  character  of  a  will  in  the  life  time 
of  the  testator?  State  the  capacity  required  to  revoke  a 
wilL    Under  what  circumstances  will  a  revocation  fail? 

989.  In  what  ways  may  a  revocation  be  effected? 

990.  How  is  the  subject  of  revocation  by  the  act  of 
testator  controlled?  Give  the  substance  of  the  State 
statutes  in  this  regard.  Are  the  mere  wishes  or  declara- 
tions of  the  testator  sufficient  to  effect  a  revocaticm? 
Give  reason  for  answer.  State  the  holding  in  Kent  v. 
Mahaffey,  10  O.  S.  204. 

991.  What  is  necessary  to  constitute  revocation  by 
burning,  tearing  and  the  like?  What  int«it  on  the  part 
of  testator  must  exist?  What  is  the  effect  of  destroying 
the  will  imder  a  misapprehension  as  to  its  validity?  Ex- 
pkin  the  holdings  in  regard  to  a  will  fraudulently  pre- 
served when  the  testator  directed  its  destruction  with  the 
intention  of  revoking.  If  a  will  partly  destroyed  is  pre- 
served with  tiie  consent  of  testator  is  revocation  pre- 
vented? If  without  his  consent  it  is  preserved,  what  is 
the  effect?  What  governs  the  extent  of  destruction 
necessary  to  revoke?  When  are  witnesses  necessary  to 
the  act  of  revocation?  May  a  part  of  a  will  be  revoked, 
leaving  the  rest  valid?  State  case  of  Eschbach  v.  Col- 
lins, 01  Md.  478.  May  (he  revocation  of  a  will  be  made 
conditioned  upon  the  execution  of  another  will  in  its 
place?  What  evidence  as  to  testator's  intention  must  be 
shown  in  this  case?  When  does  Ihe  revocation  of  a  will 
revoke  a  codicil?  When  not?  What  may  be  shown  in 
regard  to  «  wiU  found  mutilated,  torn  and  tiie  like? 
What  presumpticHU  prevail  in  the  absence  of  proof  to 
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the  contrary?  Where  a  will  has  existed  and  cannot  be 
found,  what  presumptions  arise?  What  is  the  nature 
of  these  presiunptlons? 

992.  What  is  the  rule  as  to  which  of  two  wills  con- 
trol? If  one  does  not  expressly  revoke  the  other  what 
is  the  result?  What  form  may  the  revoking  instrument 
assume?  May  a  revoking  clause  prevail  thou^  the  rest 
of  ^e  instrument  fail?  If  two  inconsistent  wills  of  same 
date  be  found  what  is  result?  May  a  revoking  will  or 
codicil  which  has  been  lost  be  given  effect?  What  must 
be  proven  first  ?  When  does  the  revocation  of  a  revoking 
will  revive  the  former  instrument?  What  is  the  statute 
of  your  State  in  this  regard?  What  distinction  is  drawn 
from  the  nature  of  the  revoking  will  in  this  regwd? 

098.  At  the  Common  Law  what  effect  had  a  change 
in  testator's  property  on  his  will?  On  hts  testament! 
Does  this  rule  prevail  now?  At  Common  Law  what  ef- 
fect had  the  marriaj^e  of  a  woman  on  her  will?  To  what 
extent  does  this  rule  still  prevail?  By  what  is  it  modi- 
fied? At  Common  Law  what  effect  had  marriage  and 
the  birth  of  issue  upon  a  man's  will  ?  Does  this  rule  pre> 
vafl  in  the  United  States?  On  what  reasoning  was  it 
based  at  Common  Law?  At  present?  Did  marriage 
alone  revoke  a  man's  will  at  Common  Law?  Does  it 
now?  What  changes  at  Common  Law  in  the  cu^um- 
stances  of  the  testator  were  held  to  revoke  his  will?  What 
changes  are  now  held  to  do  so?  What  changes  will  not 
revoke  his  wiU?  What  theory  supported  the  doctrme  of 
revocationby  change  of  circumstances?  Does  a  will  im- 
pliedly revoked,  as  by  marriage  and  birth  of  issue,  revive 
on  the  dissoluHon  of  the  marriage  or  dealit  of  the  issue! 
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994.  What  three  things  do  the  State  statutes  usuaH; 
provide  in  regard  to  the  effect  of  the  birth  of  children 
upon  the  previous  will  of  the  testator?  Give  the  pro- 
visions of  the  statute  in  your  State. 

995.  How  may  the  testator  disinherit  a  child?  Is 
formal  language  necessary?  Is  the  mere  disposition  of 
his  property  to  others  su^ient? 

996.  What  is  sufficient  provisitm  for  a  diild  to  satisfy 
the  statutes?  Give  examples.  Is  a  child  in  being,  but 
unbom,  protected  by  the  statutes?  When  will  the  birth 
of  an  illegitimate  child  revoke  a  previous  wUl?  Will  the 
adoption  of  a  child  revoke  testator's  previous  will? 

CHAPTER  Vin. 

99ri  What  is  meant  by  re-publication  of  wills,  and 
how  may  it  be  effected?  At  Common  Law,  prior  to  the 
Statute  of  Frauds,  how  n^xt  a  will  be  republi^ed? 
How  has  this  rule  been  abrogated?  What  is  the  effect 
of  republication? 

998.  What  is  meant  by  a  joint  will?  May  two  per- 
sons make  a  mutual  will?  What  is  the  effect  of  a  mu- 
tual will?  Statethecaseof  The  Estate  of  Mary  Cawley, 
186  Pa.  St  628.  Why  may  not  the  death  of  the  sur- 
vivor be  made  the  time  of  taking  effect  of  a  mutual  will? 
When  may  it  operate  as  the  will  of  both?  What  is  the 
effect  of  two  persons  signing  a  will  as  to  property  of 
one?  Must  a  will  operate  as  to  all  of  testator's  prop- 
erty? May  a  will  be  executed  in  duplicate?  In  the  al- 
ternative? 
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909.  May  a  contract  be  made  governing  the  disposi- 
tion of  property  by  will?  When  must  such  ccmtract  be 
m  writing  to  be  valid?  When  not?  Must  there  be  a 
consideration  for  iiie  promise?  What  must  the  parly 
claiming  under  the  contract  show?  What  remedy  has 
the  claimant  for  the  breach  of  an  agreement  to  leave 
property  by  will?  Is  a  contract  between  the  heir  at  law 
and  testator  as  to  tbe  property  of  testator  valid?  If  the 
amotmt  of  the  legacy  is  not  specified,  what  will  be  suf- 
ficient to  satisfy  the  claimant  imder  a  contract? 

1000.  By  what  law  are  questions  of  capacity  and  the 
formalities  of  execution  and  tiie  like  governed?  What 
is  the  efifect  of  a  will  not  in  conformity  witii  ilie  law  of 
the  place  where  the  real  estate  lies?  What  is  the  rule  as 
to  personal  property?  What  statutory  changes  in  Ibese 
rules?   In  your  State? 

CHAPTER  IX. 

1001.  What  is  meant  by  probate.  Under  modem 
law  when  does  the  will  take  effect?    At  C(»nmon  Xjaw? 

1002.  What  were  the  methods  of  proving  testaments 
at  Common  Law?  Explain  each.  In  the  United  States 
what  is  the  mode  of  proving  a  will? 

1008.  In  what  courts  are  wills  to  be  probated?  How 
are  they  determined?  By  what  name  are  they  known  in 
your  State?  What  are  the  powers  and  limits  of  their 
jurisdiction?  How  are  their  judgments  and  decrees  re- 
viewed? What  jurisdiction  have  the  equity  courts  to 
decree  the  probate  of  wills? 
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1004.  What  may  be  said  as  to  the  nature  of  probate 
proceedings?  And  what  effect  has  this  on  notice  and 
collateral  attacks?  Upon  whom  is  the  judgment  or  de- 
cree of  the  probate  court  binding?    Explain  fully. 

1005.  What  should  be  probated?  When?  What  is 
the  result  of  a  failure  to  probate? 

1006.  Who  may  probate  the  will? 

1007.  What  is  the  usual  procedure  in  probating  a 
will?  When  will  the  will  be  admitted  to  probate  mi  the 
testimony  of  one  witness?  How  is  the  testimony  taken? 
When  may  other  witnesses  than  the  subscribing  wit- 
nesses be  used?  What  is  admissible  in  such  cases?  May 
the  will  be  established  against  the  testimony  of  the  sub- 
scribing witnesses? 

1008.  State  what  formalities  as  regards  pleading 
ere  necessary  in  the  contest  of  a  will.  Who  may  con- 
test? Does  the  right  to  ccmtest  survive?  How  may  a 
party  estop  himself  from  the  ri^t  to  contest?  Who  may 
defend  in  a  ccaitest?  Within  what  time  must  the  action 
be  brought?  What  exceptions?  What  notice  should  he 
given? 

1009.  State  Ihe  mode  of  procedure  at  the  trial  of  a 
contested  will.  May  a  jury  trial  be  demanded?  How 
is  the  capacity  of  the  testator  proven  when  attacked? 
What  witnesses  may  give  their  opinion  as  to  testator's 
sanity  or  insanity?  What  form  of  question  may  be 
asked?  What  is  the  form  of  the  verdict?  How  far  con- 
clusive is  the  verdict?  May  a  valid  agreement  not  to 
contest  be  made? 

1010.  May  a  lost  or  spoliated  will  be  admitted  to 
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probate?  What  is  the  kind  and  detent  of  evidence  neces- 
sary? What  difEerenoe  as  regards  the  rule  of  proof  in 
the  Tftrious  States?  How  is  the  suit  commenced?  What 
may  be  considered  on  contest? 

1011.  What  can  you  say  as  to  the  probate  of  foreign 
wills?  What  is  the  e£fect  of  such  probate?  What  dif- 
ference in  the  State  statutes? 

1012.  What  must  be  shown  to  probate  a  contingent 
or  conditiMial  will? 

1018,    Who  takes  charge  of  the  will  after  probate? 

CHAPTER  X. 

1014.  Explain  fully  what  is  meant  by  the  construc- 
tion and  effect  of  wills.  What  is  meant  by  rules  of  con- 
struction?   Presumptions?    Rules  of  law? 

1015.  To  what  formula  may  a  rule  of  construction 
be  reduced?  How  is  it  applied?  What  does  the  court 
seek  to  discover  in  the  will?  Into  what  classes  are  rules 
of  ctmstruction  divided? 

1016.  Discuss  the  various  general  principles  of  con- 
struction. 

1017.  Explain  and  discuss  the  principles  of  construc- 
tion applicable  to  real  estate. 

1018.  Discuss  and  explain  the  various  special  rules 
of  construction  applicable  to  personal  property. 

1010.  What  are  the  rules  of  construction  as  respects 
the  description  of  beneficiaries?  Explain  the  meaning 
of  "children,"  "descoidants,"  "relatives/*  "famil' " 
**heir,"  and  the  like. 
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1(^0.  What  is  meant  by  a  gift  to  a  class?  What  are 
the  special  rules  applicable  to  such  gifts?  Write  a  clause 
in  which  a  gift  is  made  to  a  class.  What  is  meimt  by 
per  capita  and  per  gtirpea?  How  is  it  determined  by 
which  method  the  legatees  shall  take? 

1021.  What  is  meant  by  a  residuary  clause!  What 
classes  of  them?  Mention  and  discuss  the  rules  of  con- 
struction in  relation  to  than.  When  will  a  legacy  pass 
to  the  heirs  instead  of  under  the  residuary  clause? 

1022.  What  estates  may  be  given  by  will?  What  is 
a  fee-simple  estate  and  how  may  it  be  created  by  will? 
A  fee-tail?  A  life  estate?  A  remainder?  Estates  upon 
condition?  Mention  somie  valid  oonditions  upcm  which 
an  estate  may  be  limited?  Some  invalid  conditions? 
May  a  life  estate  in  personalty  be  created  by  will?  If 
so,  how? 

1028.  What  is  meant  by  a  vested  interest  imder  a 
will?  A  contingent  interest?  What  difference  in  them 
as  to  the  legacy  passing  to  the  heir  of  the  beneficiary? 
Mention  and  discuss  the  rules  of  construction  applicable 
to  the  vesting  of  devises  and  legacies. 

1024.  Into  what  classes  are  legacies  and  devises  di- 
vided? Define  each  and  give  an  illustration  of  same. 
What  is  the  order  of  their  priority?  What  is  meant  h^ 
an  abatement,  and  whoi  is  it  necessary.  Which  chus  of 
property  is  first  liable  for  payment  of  legacies?  What 
is  meant  by  ademption?  When  does  it  occur?  What  is 
meant  by  satisfaction?  What  is  necessary  to  constitute 
a  satisfaction  by  will?  What  is  meant  by  a  omiulative 
legacy?    A  substitutumal  legacy?    What  rules  govaan 
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eadi?  When  does  a  legacy  lapse?  What  is  meant  by 
lapse?  By  void  legacies?  How  axe  legacies  charged 
upon  a  particular  dass  of  property? 

1025.  What  are  the  general  requisites  to  a  valid  be- 
quest or  devise?  What  is  meant  by  the  doctrine  of  cy 
pres?  When  are  gifts  void  as  violating  the  rule  against 
perpetuities?  When  a  condition  is  attached  to  an  abso- 
lute gift  what  is  the  result? 

1026.  How  does  the  court  get  jiurisdiction  to  eon- 
strueawiU?  Whatcourlshave  jurisdiction  to  construe? 
Who  ^ould  bring  the  action?  Who  are  bound  by  the 
decree? 

1027.  Explain  fuUy  when  parol  evidence  is  admis- 
sible to  aid  in  the  construction  of  a  will.  When  not  ad- 
jnissibk? 
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CHAPTER  I. 

1028-102tf.  When  the  owner  of  property  has  made 
no  will,  how  is  his  property  disposed  of?  What  are  the 
statutes  called  by  which  the  disposition  is  made?  What 
distinction  hetweoi  the  statutes  or  substantive  law,  and 
the  law  of  administration? 

lOSO.  Explain  fully  the  nature  of  the  right  to  take 
property  by  descent.  May  the  statutes  governing  the 
right  be  changed?    Whai? 

1081.  What  law  governs  descent  and  distribution? 
Any  differoice  between  realty  and  personalty  made  by 
the  statutes?  Explain  what  is  meant  by  a  person's  domi- 
cile. 

1082.  Are  the  rules  of  descent  still  the  same  as  th^ 
were  at  Common  Law?  What  governs?  Give  the  stat- 
ute of  descent  as  it  exists  in  your  Stale.  As  they  exist 
generally.  What  is  meant  by  "next  of  kin?"  When  do 
they  inherit?  What  is  meant  by  "consanguinity?"  What 
two  kinds?  Define  each.  How  are  the  degrees  of  con- 
sanguinity computed?  Explain  the  differ^it  methods. 
Which  rule  prevails  in  your  State?  When  does  the  title 
to  the  real  property  vest  in  tiie  heir? 

1088.  What  becomes  of  the  title  to  personalty  aa  the 
dea'Ui  of  the  owner?  Whoi  does  it  vest  in  the  personal 
representative?  What  is  the  general  order  of  its  dis- 
tribution?   What  are  the  provisions  of  the  statute  in 

no 
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your  State?  Axe  the  persons  entitled  to  take  the  same 
as  under  the  statute  of  descent?  What  share  does  the 
husband  or  wife  take?  When  and  how  is  the  distribu- 
tion of  the  personalty  made?  What  may  the  pCTSon  m- 
titled  do  to  get  his  share  from  tiie  represaitative? 

CHAPTER  II. 

1084.  How  is  the  will  of  the  law  to  be  carried  into 
efifect?  What  is  the  machinery  called?  What  court  has 
jurisdiction?  If  decedent  died  abroad  what  court  has 
jurisdiction?  If  a  non-resident?  What  proof  is  neces- 
sary to  give  the  court  jurisdiction?  What  presump- 
tions prevail  in  this  regard?  If  a  party  is  not  in  fact 
dead  what  effect  has  the  probate?  How  far  will  the  set- 
tlement of  the  estate  be  sustained?  How  is  the  court 
jet  in  motion?  What  should  a  petition  contain?  Give 
the  succeeding  steps  after  the  filing  of  the  petition.  What 
is  Hm  time  within  which  the  administratitm  must  be 
grauted? 

1085.  Who  is  entitled  to  be  appointed  as  adminis- 
trator? WTiat  is  the  statute  in  your  State?  How  may 
the  right  be  forfeited?  May  a  person  renounce  the  ad- 
ministratorship?   May  he  contract  to  do  so? 

1086.  What  is  necessary  to  qualify  for  the  office  of 
administrator  or  executor?  When  may  additional  sure- 
ties be  demanded? 

1087-  What  is  meant  by  letters  of  administration? 
How  far  conciusivi,:  are  they?  When  may  the  court 
resnore  the  officer?   May  he  resign? 

1088.    What  may  the  executor  or  administrator  do 
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in  regard  to  the  property  before  iua  appointment  as 
sudi?  What  is  meant  by  an  executor  de  son  tort?  What 
are  his  rights  and  liabilities?  How  far  do  tiiese  rules 
still  prevail? 

1089.  What  is  m«ant  by  the  assets  of  the  estate? 
What  ri^t  has  the  odScer  over  the  real  estate?  Should 
he  take  possession  of  it?  When  Is  the  real  estate  assets? 
May  powers  be  conferred  <m  the  (^oer  by  the  will  of  the 
owner?  What  rules  are  applicable  to  such  powers?  Do 
these  powers  follow  the  office  to  a  successor?  Wliy? 
What  is  meant  by  the  doctrine  of  conversion  in  the  law 
of  wills?  What  are  diattela  real,  and  to  frfiom  do  they 
go?  Is  tbe  interest  of  the  mortgage  po-scHialty?  To 
f^om  does  llie  interest  of  the  mortgagor  go? 

1040.  Into  what  general  classes  are  the  posonal  as- 
sets divided?  What  classes  of  personal  property  in  pos- 
sessitm?  Define  each  class,  and  give  examples.  To 
wb<Hn  does  eadi  class  go  on  the  deatii  of  the  owner? 
What  k  included  in  dioses,  or  ri^its  in  action?  To 
whom  do  they  go?  What  contracts  of  the  deceased  do 
not  survive  his  death?  What  torts,  or  actions,  for  the 
recovery  of  damage  do  not  survive?  Does  in  action  spr- 
vive  for  wrcrngfuUy  causing  the  deatii  of  a  person?  At 
Common  Law?  What  other  changes  have  heaa  made  in 
the  Common  Law  rules  as  regards  the  assets  ot  the 
estate? 

1041.  What  can  you  say  in  r^ud  to  the  inventory 
of  tiie  assets  by  the  appraisers?  How  far  C(Xiclusire  is 
the  inventory? 

1042.  What  are  the  rights  and  duties  of  the  officer 
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as  regards  the  collection  and  possession  of  ihe  assets  of 
tlie  estate?    State  fully  all  the  rules  applicable. 

1043.  What  are  Ute  officer's  rights  and  duties  as  re- 
gards the  management  of  Uie  estate?  How  should  he 
keep  the  estate's  funds?  What  is  his  right  as  to  invest- 
ing the  funds?  How  may  he  invest  them?  In  your 
State  how?  May  he  continue  the  business?  How  is  the 
property  sold  by  the  officer?  When  may  the  officer  bind 
the  estate?  When  may  he  seU  land?  How  is  this  done? 
Explain  fully.  May  the  officer  buy  the  property! 
Why? 

1044.  From  what  may  the  liability  of  the  officer 
arise?  Explain  the  extent  of  his  liability  for  acta  of  the 
deceased.  Whkh  of  such  actions  survive  the  deceased? 
For  what  covenants  of  the  deceased  will  the  officer  be 
bound?  What  is  the  extent  of  the  officer's  liability  for 
his  own  acts?   How  should  he  be  sued  upon  such  actions? 

1045.  What  is  the  officer's  duty  in  regard  to  the  pay- 
ment of  the  debts  and  charges  against  the  estate?  What 
classes  of  claims  are  given  precedence?  What  Is  the  stat- 
ute in  this  regard  in  your  State?  What  is  the  effect  of 
the  failure  of  the  officer  to  follow  the  rule  as  to  the  pri- 
ority of  the  claims?  How  are  creditors  notified  to  pre- 
s«it  their  claims?  How  and  when  must  they  do  so?  De- 
scribe fully.  What  is  your  State  statute  in  this  regard? 
Whoi  may  an  action  be  brought  against  the  officer  for 
a  ckim  against  the  estate?  What  is  the  offlcw's  duty 
when  sued?  How  are  contingent  claims  allowed?  When 
all  the  claims  are  in  what  is  done?  When  a  final  decree 
is  made  how  is  it  enforced?   When  legacies  are  paid  be- 
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fore  other  claims  may  the  officer  demand  uidenmify  f 
Why?  What  is  tite  order  of  contribution  from  the  lega- 
tees? What  indemnity  may  the  devisee  of  land  have 
from  other  property  which  should  have  been  taken  first 
to  pay  debts?  What  is  the  genenl  and  usual  order  of 
appropriating  the  property  to  the  payment  of  debts? 

1046.  What  is  meant  by  co-administrator  or  co-ex- 
ecutors? What  are  the  rules  applicable  to  them,  as  re- 
gards their  rights*  liabilities  and  method  of  handling  the 
estate? 

1047.  Has  a  representative  power  in  a  State  other 
than  that  in  friiich  he  was  appointed?  What  is  the  stat* 
ute  in  this  regard  in  your  State?  Must  every  claim  be 
presented  where  the  assets  exist? 

1048.  What  is  meant  by  an  administrator  with  the 
will  aimexed?    What  are  his  powers  and  duties? 

1049.  What  accoimts  is  the  administrator  required 
to  keep?  By  whom  are  th^  audited?  How  often? 
When  is  the  final  account  to  be  filed?  What  should  the 
officer  diarge  himself  with?  What  credit  himself  with! 
What  compensation  does  the  administrator  get? 

What  is  meant  by  an  administrator 
nonf  What  property  may  he  recover  from  his  predeces- 
sor or  others?  What  acts  of  his  predecessor  bind  himf 
What  do  not?    What  are  his  liabilities  and  duties? 

1050.  What  accounts  is  the  administrator  required  to 
keep?  To  whom  are  these  accounts  rendered?  How 
often?  When  is  the  final  accoimt  to  be  filed?  What  is 
the  officer  to  charge  himself  with?  What  credit  himself 
with?  What  compensation  does  he  receive  in  your  State? 
When  is  he  ortitled  to  his  disdnrge? 
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OHIO  BAB.  EXAMINATION  QUESTIONS,  DECEMBER,  1902. 

wnjjj. 

What  ia  a  wHl? 

What  distinctitm,  if  any,  is  there  between  a  will  and  a 
testament? 

What  is  a  spoliated  will? 

What  is  a  nuncupative  will,  and  what  are  the  requi- 
sites for  a  valid  execution  and  probate  of  the  same? 
And  what  is  the  force  and  effect  of  a  duly  executed  nun- 
cupative will  in  Ohio? 

How  may  a  will  be  revoked  m  Ohio? 

In  Ohio,  during  the  time  that  a  husband  was  entitled 
to  an  estate  by  the  courtesy  in  the  lands  of  his  deceased 
wife,  the  wife  of  A  died  testate,  being  the  owner  of  a 
fann  on  which  she  and  her  husband  resided.  By  her  will 
she  gave  to  A  certain  notes  which  she  held  against  him, 
(md  to  her  daughter  her  farm,  appointing  a  trustee  to 
collect  the  rents  of  the  farm  and  pay  the  same  over  to 
her  daughter  during  her  life.  A  received  frtmi  her  ex- 
ecutor the  canceilled  notes,  accepted  the  same,  and  de- 
stroyed them,  and  refused  to  leave  the  farm  or  pay  rent 
therefor.  What  are  the  rights  of  the  husband,  the  trus- 
tee and  the  daughter  in  this  fum,  and  why? 

In  Ohio,  real  estate  is  given  by  will  to  A,  wife  of  B, 
for  life,  and  after  her  death  to  her  surviving  children, 
for  life,  wid  then  to  B,  and  his  heirs.  What  estate  or 
estates  did  the  children  of  A  take  on  the  probating  of 
said  will,  and  what  estate,  if  any,  did  B  take  at  that  time? 
Give  reasons'. 
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rOtMAL  COMVSMCBIISNT  AKD  Bin>  OV  WILL. 

In  the  Name  of  the  Belored  Father  of  AH:  Amen. 

I,  John  Doe,  of  the  City  of  Conneaut,  Count;  of  Ashtabula 
and  State  of  Ohio,  being  about  fifty-fire  years  of  age,  and  be> 
ing  of  sound  and  disposing  mind  and  memory,  do  make,  publish 
and  declare  this  my  last  Will  and  Testament,  hereby  revoking 
and  making  null  and  void  all  other  last  Wills  and  Testaments 
by  me  made  heretofore: — 

First : — My  Will  is,  that  all  my  jost  ddits  and  funeral  ex- 
pensea  shall  be  paid  out  of  my  estate,  as  soon  after  my  decease 
as  shall  be  found  convenient 

Second: — I  give,  devise  and  bequeath  to  (fill  in  devitei  and 
hequeiti). 

In  Testimony  Whereof,  I  have  set  my  hand  to  tins  my  Last 
Will  and  Testunent,  at  Conneaut,  Ohio,  this  10th  day  of  Octc»- 
ber,  in  the  year  -  of  oar  Lord  One  Thousand  Nine  Hundred 
and  Three. 

(S%ned)  John  Dob. 

The  foregoing  Instrument  was  signed  by  the  said  Jobn  Doe, 
in  our  presence,  and  by  him  published  and  declared  as  and  for 
his  Last  Will  and  Testament,  and  at  his  request,  and  in  his 
presence,  and  in  the  presence  of  each  other,  we  hereunto  sub- 
scribe our  Names  as  Attesting  Witnesses,  at  Conneaut,  Ohio, 
this  tenth  day  of  October,  A.  D.,  190S. 
(S%natarcs.) 

John  Smith,  resides  at  Conneaut,  Ohio. 
William  Stover,  resides  at  Kngnille,  ^lie. 
277 
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(CoRtaining  bequests,  devises,  residuary  clause,  and  clause 
appointing  an  executor.) 

I,  John  Smith,  of  Conneaut,  Ashtabula  County,  Ohio,  do 
hereby  make  and  publish  my  last  will  and  testament. 

I  give  and  bequeath  to  Florence  Smith,  and  James  Thomp- 
son the  sum  of  five  hundred  dollars  each.  To  my  servant  John 
Henry  I  devise  and  bequeath  the  sum  of  one  hundred  dollars. 

I  give,  devise  and  bequeath  to  my  wife,  Susannah  Smith,  my 
farm  situated  on  the  Ridge  Road  at  Amboy,  Ohio,  and  known 
as  the  "Smith  Homestead." 

I  ^ve,  devise  and  bequeath  to  my  children,  Oiaries  Smith, 
Floyd  Smith  and  Mrs.  Hannah  Thompson,  all  the  rest  and 
residue  of  my  estate,  real  and  personal,  to  be  divided  among 
them  in  equal  portions. 

I  hereby  appoint  my  son,  Charles  Smith,  sole  executor  of 
this  will,  and  direct  that  he  shall  not  be  required  to  give  bond 
in  qualifying  as  my  executor. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  ibis  first 
day  of  January,  in  the  year  one  thousand,  nine  hundred. 

John  Sioth. 

Signed,  published  and  declared  by  the  above  named  John 

Smith,  as  and  for  his  last  will  and  testament  in  presence  of 

us,  who  in  his  presence  and  in  the  presence  of  each  other  and 

at  his  request  have  hereunto  subscribed  our  names  as  witnesses. 

John  Doe, 

Samiiei.  Johnson, 

CODICIL  TO  THE  PRECEDING  WILL.* 

I,  John  Smith,  make  this  Codicil  to  my  last  will  and  testa- 
ment, which  was  dated  first  day  of  January,  1900.     I  cancel 

•TTiis  codicil  may  be  attached  to  the  will,  or  may  be  a  sep- 
arate instrument,  but  it  must  be  executed  with  the  same  formali- 
ties as  the  original  will. 


D,g,t,z.ctvG00gIe 


FORMS.  X79 

and  revoke  the  legacy  of  five  hundred  dollars  given  to  James 
Thompson. 

I  give  to  m;  wife,  Susannah  Smith,  in  addition  to  the  poiy 
tion  given  under  my  will  five  hundred  dollars. 

In  all  other  respects  I  hereby  confirm  my  will. 

Witness  my  hand  this  first  day  of  July,  in  the  year  one 
thousand,  nine  hundred  and  two.  John  Shith. 

Signed,  published  and  declared  by  the  above  named  John 
Smith  as  and  for  a  codicil  to  his  last  will  and  testament  in  pres- 
ence of  us  who,  in  his  presence  and  in  the  presence  of  each  other, 
and  at  his  request,  have  hereunto  subecribed  our  names  as  at- 
testing witnesses. 

John  Dob, 
Samcel  Johnson. 

APPLICATION  FOB  PROBATE  OP  WILL. 

Probate  Court, 
County,  Ohio.        Application  to  admit  to  Probate. 

In  the  matter  of  the  last  will  and  testament  of , 

deceased. 

To  the  Probate  Court  of  said  County : — 

Your  petitioner  respectfully  r^resents  that   

late  a  resident  of ,  in  said  county,  died  on  or 

about  the day  of ,  A.  D.  190. .,  leav- 
ing on  instrument  in  writing,  herewith  produced,  purporting 
to  be  his  last  will  and  testament. 

That  the  said died  leaving 

his  widow,  who  resides  at ,  and  the  following 

named  persons,  his  only  next  of  kin,  to  wit: 


Names. 


D^ree  of  Kinship.*        P.  O.  Address. 


Your  petitioner  offers  said  will  for  probate  and  prays  that  a 
time  may  be  fixed  for  the  proving  of  the  same,  and  that  said 

*If  any  of  the  next  of  kin  are  minors  give  their  ages. 
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above  luunsd  persons  recideot  in  this  state  may  be  notified  ac- 
cording to  law  of  the  pendency  of  said  proceedings, 

,  Petitioner. 

The  State  of  Ohio, 

County,  ss. 

The  above  named  being  first  duly  swoni, 

says  that  the  facts  stated  and  allegations  in  the  foregoing  ap- 
plication contained,  are  true  as  he  verily  believes. 


Sworn  to  before  me  and  signed  in  my  presence  this 

day  of ,190... 

,  Pn^te  Judge. 

WAIVER  OP  NOTICE  ON  APPLICATION  FOR  PRO- 
BATE.»» 

We,  the  undersigned,  widow,  and  next  of  kin  of  the  within 
named  testator,  resident  in  the  State  of  Ohio,  berdby  waive 
further  notice,  and  consent  to  the  probate  of  said  will. 

Dated  this day  of  ,  190... 


APPLICATION  FOR  LETTERS  OF  ADMINISTRATION. 
The  SUte  of  Ohio, 

County,  ss. 

In  Probate  Court. 

,  being  duly  sworn  according  to  law, 

says  that ,  a  late  resident  of  the  township 

of in  said  county,  died  on  or  about  the 

day  of A.  D.  190. .,  leaving 

,  his  widow,  whose  post  office  address  is 

,  and  the  following  persons  his  only  heirs  at  law: 


Names, 


D^ree  of  Kinship. 


P.  O.  Address. 


**UiilcBB  notice  is  waived  it  must  be  givtn. 
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lliKt   and   ,  above  named 

are  children  of  said  decedent  under  IS  years  of  age  at  the  time 
of  Us  decease.  The  undersigned  asks  to  be  appointed  adnuni»- 
trator  of  the  estate  of  the  said  decedent,  and  on  his  oath  says 

The  amount  of  personal  property  will  be  about  $ 

And  of  real  estate  about $ 


Total   $ 

Sworn  to  before  me,  and  signed  in  my  presence,  this 

day  of 1906. 

f  Probate  Judge. 

The  State  of  Ohio, 

County,  H. 

In  Probate  Court. 

The  undersigned  being  sworn,  says  tliat  there  is  not  to  his 
knowledge  any  last  will  and  testament  of  the  alleged  intestate 

deceased,  and  offers  a  bond  as  administrator 

of  the  estate  of  said  decedent  in  the  sum  of  $ , 

with and as  sureties  thereon. 

Sworn  to  before  me,  and  signed  in  my  presence,  tins 

day  of ,1906. 

Probate  Judge.* 

APPLICATION    FOR    APPOINTMENT    OF    APPRAIS- 
ERS." 

To  the  Probate  Court  of County,  Ohio; 

The  undersigned  makes  application  for  the  appointment  of 
appraisers  of  the  estate  and  effects  of ,  de- 

*Thia  may  be  followed  by  a  declination  of  those  entitled  to 
aot  as  administrator  and  their  recommendation  of  the  party  ap- 
plying for  the  letters. 

**The  probate  coort  usually  furnishes  administrators  and 
executors  with  printed  instructions  contuning  sucb  forms  as  it 
may  be  neoewary  for  tlism  to  use  in  thor  official  capacity. 
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ceased,  and  suggests  the  Dfunes  of and 

,  as  suitable  disinterested  penons  to  act  as  sudi 

appraisers. 


PETITION  TO  CONTEST  VALIDITY  OF  WILL. 

The  State  of  Ohio, 

County,  ss. 

In  the  Court  of  Common  Pleas. 
A.  B.  and  C.  D.,  Plaintiffs, 

TS. 

E.  F.,  as  executor  of  the  lart  PETITION. 

will  and  testament  of  M. 

N.  and  G.  H.,  Defendants. 

M.  N.  died  on  the day  of ,  A.  D. 

190.  ..    Plaintiffs  are  his  children  and  his  sole  heirs  at  law. 

On  the day  of ,  A-  D.  1906,  a  cei^ 

tain  paper  writing,  purporting  to  be  the  last  will  and  testament 
of  the  said  M.  N.,  deceased,  which  said  writing  was  dated  the 

day  of ,  190 . . ,  was  presented  to  the 

Probate  Court  of  said  county,  and  was  admitted  to  probate  by 

the  stdd  court  of  said  County  on  the day  of 

. . . . ,  A.  D.  190. . ,  and  is  recorded  in  Volume , 

at  page ,  of  the  Record  of  Wills  in  said  court. 

Letters  testamentary  tiiereon  were  thereupon  issued  by  said 
court  to  the  defendant,  E.  F.,  as  sole  executor,  who  thereupon 
gave  bond  and  qualified. 

By  the  terms  of  the  said  paper  writing  all  the  defendants 
herein  are  named  as  the  sereral  legatees  of  and  devisees  of  said 
M.  N.,  deceased. 

Said  paper  writing  is  not  the  last  will  and  testament  of  said 
M.  N.,  deceased. 

Wherefore  plaintiffs  pray  that  an  issue  may  be  made  up 
whether  said  paper  writing  is  the  last  will  and  testament  of 
said  M.  N.,  deceased,  or  not ;  that  upon  the  trial  of  said  issue, 
said  paper  writing  may  be  declared  not  to  be  the  last  will  and 
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testament  of  aaid  M.  N.,  deceased,  and  for  such  other  and  fur- 
ther relief  as  plaintiffs  may  be  entitled  to  in  law  or  equity  by 
reason  of  the  premises. 


AttOTneys  for  Plaintiffs. 

State  of , 

County  of ,  B8. 

A.  B.,  being  first  sworn,  says  that  he  is  one  of  the  plaintiffs 
herein,  and  that  the  allegations  of  the  foregoing  petition  are 
true,  as  he  verily  believes.  A.  B. 

Svom  to  and  subscribed  before  me  this day  of 

,190.. 


Notary  Public. 
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ON 

THE   LAW  OF   WILLS 

AMD 

SETTLEMENT  OF  ESTATES 


PART    I. 
WILLS  OR  THE  LAW  OF  SUCCESSION  AFTER  DEATH. 


CHAPTER  L 
mFmrTKxn  and  divisons.* 

A  WiU  Diatinguiaked  from  a  Gift—Oifts  Couaa  Moiiu.i 

DREW  T.  HAGBRTT. 

81  Me.  331;  17  AtU  63.    1899. 

Exceptions  from  supreme  judicial  eourt,  ADdrosco^in  comity. 

Action  for  money  had  and  received,  bron^t  by  Franklin  M. 
Drew,  administrator,  etc.,  of  Daniel  Hagerty,  deceased,  agunst 
Mary  Hagerty.  Defendant  claimed  tbe  property,  which  was 
money  deposited  in  a  saringa  bank,  nnder  an  alleged  gift  caaga 
morti$  of  the  savings  bank  book  made  by  the  intestate  on  the  day 
of  his  death.  Verdict  for  plaintiff  which  defendant  moved  to  set 
aside,  and  also  excepted  to  the  charge  of  the  court. 

Walton,  J.  The  most  important  question  is  whether  the  gift 
of  a  savings  bank  book  from  husband  to  wife,  causa  morfis,  is 
valid  without  delivery,  provided  the  book  is  at  the  time  of  the 
alleged  gift  already  in  the  possession  of  the  wife.    The  action 

•  See  Sees.  921-928,  Vol.  7,  Cyclopedia  of  Law. 
t  See  Cee.  927.  Tol.  7,  Cyclopedia  of  Law. 
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was  tried  before  the  chief  justice,  and  he  ruled  that,  to  constitate 
a  valid  gift  causa  mortis,  there  mufit  be  a  delivery;  that,  if  the 
property  "be  at  the  time  already  in  the  poBseaaioa  of  the  donee, 
the  donor's  saying  to  the  donee,  'Ton  may  have  it,'  or  'Ton  may 
keep  it;  it  shall  be  yours,' — does  not  pass  the  property  in  tho 
case  of  a  gift  causa  mortis." 

We  think  this  ruling  waa  correct  If  the  act  of  delivery  was 
for  no  other  purpose  than  to  invest  the  donee  vith  posaeseion,  no 
reason  is  perceived  why  it  might  not  be  dispensed  with  when 
the  donee  already  had  possession.  But  such  ia  not  its  only  pur< 
pose.  It  is  essential,  in  order  to  distinguish  a  gift  causa  mortis 
from  a  legacy.  Without  an  act  of  delivery,  an  oral  disposition  of 
property,  in  contemplation  of  death,  could  be  sustained  only  as 
a  nuncupative  will,  and  in  the  manner  and  with  the  limitationa 
provided  for  such  wills.  Delivery  is  also  important  as  evidence 
of  deliberation  and  intention.  It  is  a  test  of  sincerity,  and  dis- 
tinguishes idle  talk  from  serious  purposes;  and  it  makes  fraud 
and  perjui7  more  difficult.  Mere  words  are  easily  misrep- 
resented. Even  the  change  of  an  emphasis  may  make  them  con- 
vey a  meaning  different  from  what  the  speaker  intended.  Not 
so  of  an  act  of  delivery.  Like  the  delivery  of  a  turf,  or  the  de- 
livery of  a  twig,  in  the  ancient  mode  of  conveying  estates,  or  the 
delivery  of  a  kernel  of  com,  or  the  payment  of  one  cent  of  the 
purchase  money,  to  make  valid  a  contract  for  the  sale  of  a  cargo 
of  grain,  an  act  of  delivery  accomplishes  that  which  words  alone 
cannot  accomplish.  Gifts  causa  mortis  ought  not  to  be  encour- 
aged. They  are  often  sustained  by  fraud  and  perjui7.  It  was 
an  attempt  to  sustain  such  a  gift  by  fraud  and  perjury  that  led 
to  the  enactment  of  the  statute  for  the  prevention  of  frand 
and  perjury.  See  Mathews  v.  Warner,  4  Vea.  187,  196,  note; 
Leathers  v.  Greenacre,  53  Me.  561,  569.  As  said  in  Hatch  v. 
Atkinson,  56  Me.  326,  it  is  far  better  that  occasionally  a  gift  of 
this  kind  should  fail  than  that  the  rules  of  law  be  ao  relaxed 
as  to  encourage  fraud  and  perjury. 

We  are  aware  that  some  text  writers  have  assumed  that,  when 
the  property  ia  already  in  the  possession  of  the  donee,  a  delivery 
is  not  necessary.  But  the  cases  cited  in  support  of  the  doctrine 
nearly  all  relate  to  gifts  inter  vivos,  and  not  to  gifts  caiua  moriis. 
A  gift  inter  vivos  may  be  sustained  without  a  distinct  act  of  de- 
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llTery  at  the  time  of  the  ^ft,  if  the  property  ii  then  in  the  pos- 
seuiOQ  of  the  donee,  and  the  gift  ia  supported  hj  long  acquieci- 
oence  of  the  donor,  or  other  entirely  satisfactory  evidence.  This 
court  80  held  in  Wing  t.  Merchaat,  57  Me.  383,  and  the  jury 
were  so  inatmcted  in  this  caae,  and  the  defendant  had  the  benefit 
of  the  instractioa.  But  the  question  we  are  now  considering  ia 
not  whether  a  gift  inter  vivos  can  be  sustained  without  a  dis- 
tinct act  of  delivery,  but  whether  such  a  relaxation  of  the  law 
can  be  allowed  in  the  case  of  a  gift  cxmia  mortis.  We  think  not, 
Beason  and  the  weight  of  authority  are  opposed  to  auch  a  relax- 
ation. Hatch  V.  Atkinson,  56  Me.  326;  Lane  v.  Lane,  76  Me. 
521;  Parcher  v.  Savings  Inst.,  78  Me.  470,  7  Atl.  Rep.  266;  Dun- 
bar V.  Dunbar,  80  Me.  152,  13  Atl.  Rep.  578;  MiUer  v.  JefEress, 
4  Grat.  472;  French  v.  Raymond,  39  Vt.  623;  Cutting  v.  Oilman, 
41  N.  H.  147;  Dehnotte  v.  Taylor,  1  Redf.  Sur.  417;  Egerton  v. 
Egerton,  17  N.  J.  £q.  419;  Kenney  v.  Public  Adm'r,  2  Bradf. 
Sur.  319;  2  Kent,  Gomm.  (10th  Ed.)  602,  and  note;  Dickescbied 
T.  Bank,  28  W.  Ta.  340;  Walsh's  Appeal,  (Pa.)  15  Atl.  Rep. 
470,  and  note. 

It  is  the  opinicm  of  the  court  that  the  gift  of  a  savings  bank 
book  causa  mortis,  to  be  valid,  most  be  accompanied  by  an  actual 
delivery  of  the  book  from  the  donor  to  the  donee,  or  to  some 
one  for  the  donee,  and  that  the  delivery  must  be  made  for  the 
express  purpose  of  consummating  the  gift,  and  that  a  previous 
and  continuing  posseaaiou  by  the  doaee  is  not  sofScient;  and 
that  in  this  and  in  all  particulars  the  rulings  in  the  court  below 
vere  correct  and  that  no  cause  exists  for  granting  a  new  trial. 
Motion  and  exceptions  overruled. 

Pbthrs,  C.  J.,  and  Danfobth,  Yiboin,  Eiuoit,  and  HAgBTTj,^ 
JJ.,  conenrred. 


JONES  V.  WEAKLBT. 

99  Ala.  441;  12  Booth.  430.    1893. 

Appeal  from  eircuit  eonrt,  'Jetteraaa  county;  Jamea  B.  Head, 
Judge. 
Action  by  John  H.  Jones  against  S.  D.  WeaUey,.  as  adminig* 
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trator  of  the  estate  of  Nat  Jenkino,  deceased,  to  recover  money 
had  and  received.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Stone,  C.  J.  This  case  was  tried  by  the  ooort,  without  a  juiy, 
and  presents  a  single  question:  Does  the  testimony  prove  that 
the  deceased,  Nat  Jenkins,  made  a  valid,  executed  gift  cmua 
mortis  to  John  H.  Jones,  the  plaintifiF,  of  the  money  he  had  f»i 
deposit  with  the  First  National  Bank  of  Birmingham  t  There  ii 
no  material  conflict  in  the  testimony.  The  flrst  National  Bank 
of  Birmingham  was  a  bank  of  issue,  discount,  and  deposit,  and 
was  not  a  savings  bank.  Nat  Jenkins  was  a  colored  man,  was 
lying  seriously  wounded  from  a  railroad  disaster,  believed  he 
would  die  of  his  wounds,  and  did  in  fact  die  therefrom  two  days 
afterwards.  He  had  a  deposit  account  with  the  First  National 
Bank.  He  had  in  his  possession  a  pass  book,  in  which  waa  an 
account  with  the  caption,  "Dr.  The  Fint  National  Bank,  in  acct 
with  Nat  Jenkins,  Cr.'*  In  this  pass  book  were  items  of  debit 
and  credit,  but  the  account  was  not  btdsnced.  There  was  in  fact 
a  balance  due  the  depositor  of  near  $900.  Jones  was  a  nephew 
of  Jenkins,  and  was  visiting  the  latter  as  he  lay  in  the  hospital, 
suffering  from  the  effect  of  his  injuries.  I{e  gave  Jones  the  key  to 
his  box,  and  requested  him  to  go  and  bring  to  him  his  pass  book 
and  other  articles.  On  the  next  day,  and  in  the  presence  of  wit- 
nesses, Jenkins,  after  stating  he  waa  going  to  die,  handed  to 
plaintiff,  Jones,  the  bank  book,  keys,  and  papers,  and  said  to 
him:  "Take  this  book.  I  give  you  this  money,  and  all  I  have 
get.  Go  and  get  it.  I  don't  want  the  old  man  or  any  of  his 
foUcs  to  have  anything  that  I  have  got.  AU  I  want  is  for  you 
to  see  that  I  am  decently  buried."  Jones  took  possession  of  the 
tendered  pass  book,  keys,  and  papers,  and  retained  them.  After 
Weakley  waa  appointed  administrator,  he  checked  the  money  out 
of  the  bank,  and  this  action  was  brought  by  Jones  to  recover  the 
same  as  so  much  money  had  and  received  for  his  use. 

The  general  rule  is  that  to  constitute  a  valid  gift,  whether 
inter  vivM  or  carua  mortis,  the  donor  must  part  with  dominion 
over  the  thing  attempted  to  be  given;  must  do  the  act  or  acts 
which  are,  or  appear  to  be,  the  most  pronounced  and  decisive 
of  the  intention  to  part  with  possession  and  control;  and  the 
acts  must  of  themselves  amount  to  a  parting  with  the  posHession 
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and  o(»itroL  Authoritiea  on  this  question  are  vei7  abunclast, 
and  they  cover  almost  every  conceivable  phase  of  the  question. 
McHoftb  T.  O'Connor,  91  Ala.  243,  9  Soath.  Rep.  165;  Dactts  v. 
Streety,  59  Ala.  183,  8  Amer.  &  Eng.  Enc.  Law,  p.  1341  et  teq., 
and  the  numerous  authorities  cited  by  counsel. 

The  direct  question  presented  by  this  record  has  been  many 
times  considered.  A  paaa  book  issued  by  a  savings  bank,  it  is 
held,  rests  on  a  peeuliar  footing.  Such  book  is  the  record  of  the 
customer's  account,  and  its  production  authorizes  control  of  the 
depofflt.  Like  the  key  of  a  locked  box,  its  delivery  is  treated  aa 
a  delivery  of  all  it  contains.  It  foUovs  that  the  delivery  in 
this  case,  accompanied  by  the  declared  intention  to  give,  if  the 
deposit  had  been  in  a  savings  bank,  would  have  been  a  valid  gift 
oouta  mortis  of  the  money  on  deposit,  of  which  it  was  the  evi- 
dence. It  would  furnish  the  key  to  the  locked  c<Httent8,  8  Amer. 
&  Eng.  Enc.  Law,  1324.  1325;  Fierce  v.  Bank,  129  Mass.  425; 
Curtis  V.  Bank,  77  Me.  151;  Hill  v.  Stevenson,  63  Me.  364; 
Camp's  Appeal,  36  Conn.  88.  "Not  so,  however,  with  the  present 
book.  The  First  National  Bank,  as  we  have  seen,  was  a  bank  of 
issue,  discount,  and  deposit.  The  money  could  be  withdrawn 
from  the  bank,  not  by  the  production  of  the  pass  book,  bnt  on 
the  check  of  the  depositor.  It  was  not  the  best  delivery  available 
under  the  circmnstances.  It  did  not  give  dominion  and  control 
of  the  money, — ^the  thing  claimed  to  have  been  given, — for  the 
money  was  as  subject  to  check  without  the  production  of  the 
book  as  with  it.  Thomas'  Adm'r  t.  Lewis  (Va.),  15  3.  E.  Bep. 
389,  Dole  v.  Lincohi,  31  Me.  422;  Hillebrant  v.  Brewer,  6  Tex. 
45;  Noble  V.  Smith,  2  Johns.  52;  Jones  v.  Brown,  34  N.  H.  445; 
Beak  V.  Beak,  L.  B.  13  Eq.  489 ;  8  Amer.  &  Eng.  Enc.  Law,  p. 
1345,  note  2.    There  is  no  error  in  the  record. 


BIDDEN  T.  THBALL  ET  AL. 

i25  If.  T.  573,  26  N.  E.  627.    1891. 

Appeal  from  supreme  court,  general  term,  second  department. 
Action  by  James  N.  Bidden  against  James  H.  Thrall,  as  ad- 
ministrator, etc.,  of  Charles  H.  Edwards,  deceased,  and  another, 
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to  determine  the  validity  of  an  alleged  gift  cauta  mortit  madB 
to  plaintiflf  by  defendant's  decedent.  Prom  a  judgment  affirm- 
ing a  judgment  in  plaintiff's  favor,  defendant  appeals. 

Eabl,  J.  On  the  Irt  day  of  October,  1888,  Charles  H.  Ed- 
vards  had  money  on  deposit  in  savings  ban^,  and  kept  the 
savings  banks  books  in  a  tin  box,  and  on  that  day  he  delivered 
the  tin  box  to  the  plaintifif,  informing  bim  that  he  was  about 
to  go  to  St.  Luke's  hospital  in  the  city  of  New  York  to  have  an 
operation  performed  for  hernia,  and  that  he  was  apprehensive 
he  might  die  from  the  results  of  the  operation,  and  said  to  him 
that  if  he  did  not  return  he  gave  bim  the  box  and  its  contents. 
He  went  to  the  hospital  on  the  next  day,  and  on  the  5th  day  of 
October  an  operation  was  there  performed  for  inguinal  hernia. 
The  operation  was  not  dangerous,  and  was  apparently  sncoess- 
ful.  But  on  the  16th  day  of  October  be  suddenly  died  from 
heart  disease,  with  which  he  was  afflicted  when  he  went  to  the 
hospital.  He  had  not  returned  from  the  hospital,  and  had  not 
recovered  from  the  disease  for  which  the  operation  was  per- 
formed, nor  from  the  results  of  the  operation.  The  defendants 
claim  that  the  circumstances  were  such  that  a  valid  gift  was  not 
made,  mainly  because  Edwards  did  not  die  from  the  disease  on 
account  of  which  he  went  to  the  hospital,  and  from  which  he 
apprehended  death  might  ensue.  The  case  is  novel  in  some  of 
its  features,  and  interesting.  I  have  carefully  considered  the 
able  argument  submitted  on  behalf  of  the  appellants,  and  am 
satisfied  that  the  judgments  of  the  courts  below  upholding  the 
gift  are  right. 

The  gift  was  sufBciently  proved.  The  facts  which  tocA  place 
at  the  time  of  the  gift  on  the  1st  day  of  October  were  testified 
to  by  the  plaintiff's  wife.  There  were  16  bank-books,  and  they 
represented  about  $40,000  of  deposits.  Sn^  a  gift  should  be 
proved  by  very  plain  and  satisfactory  evidence,  luid,  if  the  case 
depended  upon  the  evidence  of  the  wife  alone,  any  court  might 
well  hesitate  to  uphold  the  gift.  Bat  on  the  previous  day 
(Sept«nber  30th)  Edwards  WTot«  the  following  lett«  addressed 
to  the  plaintiff:  "Friend  Jim:  Should  I  not  survive  from  the 
effects  of  the  oporation  about  to  be  perf<Hnned  on  nu  at  9t 
Luke's  Hospital,  this  is  my  last  will  and  request,  that  yoa  will 
take  charge  of  my  body,  and  hav«  it  plaoed  in  my  family  plot 
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in  Qreenwood  Cemetery ;  and  also  that  you  will  take  full  charge 
of  all  my  personal  effects  of  every  kind,  and  to  have  and  hold 
the  same  nnto  yourself,  your  heirs  and  assigns,  forever.  You 
will  find  my  papers  and  all  my  accounts  in  the  box.  C.  H. 
Edvabds."  This  was  inclosed  in  an  unsealed  envelope,  ad- 
dressed to  the  plaintiff,  and  placed  by  Edwards  in  the  bureau 
in  the  room  occupied  by  him  in  plaintiff's  house,  where  it  was 
found  about  a  week  after  his  burial  by  plaintiff's  wife  and  his 
aunt,  both  of  whom  proved  the  handwriting  to  be  that  of  the 
donor.  The  genuineness  of  this  letter  was  not  disputed  upon  the 
trial.  While,  standing  alone,  it  would  not  have  been  sufficient 
to  establish  the  gift,  it  furnishes  strong  confirmation  of  the 
evidence  of  plaintiff's  wife  as  to  the  gift,  and  leaves  no  reason 
to  doubt  that  it  was  made  as  she  testiGed.  It  was  competent  as 
corroborating  evidence,  just  as  the  oral  or  written  declarations 
of  the  donor  previously  made  would  have  been,  showing  the  in* 
tention  to  give,  and  thus  corroborating  the  evidence  as  to  the 
actual  gift  subsequently  made.  I  have  found  no  authority  eon- 
demning  such  evidence.  In  all  cases  where  probate  of  a  will  is 
contested  on  the  ground  of  undue  influence,  fraud,  incompet- 
ency, or  forgery,  the  previous  declarations  or  statements,  in  any 
form,  of  the  testator,  showing  an  intention  in  harmony  with  the 
instrument  offered  for  probate,  have  always  been  held  com- 
petent, not  as  sufBcient,  standing  alone,  bat  as  corroborating 
the  other  evidence  offered  by  the  proponent. 

The  gift  was  consummated  by  the  delivery  of  the  books,  and 
no  other  formality  was  needed  to  constitute  the  actual  delivery 
of  the  bank  deposits  needful  to  vest  the  possession  and  title  in 
the  donee.  In  savings  banks  in  this  state  such  deposit  books  are 
issued  as  evidence  of  the  indebtedness  of  the  banks.  Withdraw- 
als of  deposits  are  entered  in  the  same  books,  so  that  the  deposit 
booh  always,  with  the  addition  of  any  interest,  shows  the  actual 
state  of  the  accounts  between  the  depositor  and  the  bank,  and 
the  whole  indebtedness  «f  the  bank.  It  answers  the  same  pur- 
pose  in  the  case  of  a  savings  bank  that  is  answered  by  a  cer- 
tificate, of  deposit  in  the  case  of  other  banks.  The  decisions  are 
not  entirely  harmonious  as  to  the  sufficiency  of  the  mere  delivery 
of  such  deposit  books  to  constitute  a  valid  pft,  either  inter  vivos 
or  cauta  mortis.    Bat  the  general  rule  in  England  and  in  this 
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country,  and  partdcalarly  in  this  state,  is  that  aay  deliverj  of 
property  whic^  transfers  to  the  donee  either  the  legal  or  eqnit- 
able  title  is  snfflcient  to  effectuate  a  gift;  and  hence  it  has  been 
held  that  the  mere  delivery  of  non-negotiable  notes,  bonds,  mort- 
gages, or  certificates  of  stock  is  sufficient  to  effectuate  a  gift 
2  Redf.  Wills,  312;  W(»terlo  v.  De  Witt,  36  N.  T.  340;  Champ- 
ney  v.  Blanehard,  39  N.  Y.  Ill;  Penfield  t.  Thayer,  2  E.  D. 
Smith,  305;  Walsh  t.  Sexton,  55  Barb.  251;  Johnson  v.  Spies,  5 
Hun,  46S;  Allerton  v.  Lang,  10  Bosw.  362;  Camp's  Appeal,  36 
Conn.  88;  Bates  t.  Eempton,  7  Gr^,  382;  Chase  t.  Bedding, 
13  Gray  418;  Pierce  T.  Bank,  129  Mass.  425}  Tilline^t  v. 
Wheaton,  8  B.  I.  536;  In  re  Mead,  IS  Ch.  Div.  651;  Moore  v. 
Moore,  L.  B.  IS  Eq.  474. 

But  the  learned  counsel  for  the  appellanto  calls  onr  attention 
to  one  of  the  by-lsws  of  the  bank  printed  in  the  deposit  bot^  in 
question  in  this  action,  and  claims  that  the  delivery  waa  not 
effectual  without  the  written  order  of  the  done*.  The  by-law  is 
as  follows :  ' '  Drafts  may  be  made  personally  or  by  the  order, 
in  writing,  of  the  depositor,  if  the  bank  have  the  signature  of 
the  party  on  their  signature  book,  or  by  letters  of  attorney 
duly  authenticated ;  but  no  person  shall  have  the  right  to  de- 
mand any  part  of  the  principal  or  interest  without  producing 
the  pass-book,  that  such  payments  may  be  entered  therein.  If 
the  person  giving  the  order  or  power  of  attorney  cannot  write, 
he  or  she  must  make  his  or  her  mark,  in  the  presence  of  a  sub- 
scribing magistrate  or  some  one  whose  signature  is  known  at 
the  bank,  and  any  person  presenting  said  order  or  power  of 
attorney  must  be  known  or  made  known  to  the  bank  as  the  one 
authorized  to  receive  the  money."  This  by-law  requires  an 
order  or  power  of  attorney  when  some  one  seeks  to  draw  money 
for  the  depositor  or  the  depositor's  money.  But  the  depositor 
can  draw  the  money  without  making  an  order,  simply  by  the 
presentation  of  the  deposit  book,  and  so  can  any  owner  of  the 
book.  Suppose  the  plaintiff  had  purchased  the  book,  and  had 
thus  become  the  absolute  owner  thereof.  He  could  have  drawn 
the  money  as  owner  on  presentation  of  the  bo(^,  and  the  bank 
could  not  have  required,  as  a  condition  of  payment,  that  he 
should  procure  a  power  of  attorney  or  an  order  from  one  having 
no  interest,  legal  <»■  equitable,  in  the  deposit     The  owner  in 
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Buch  a  case  should  produce  satisfactotT  evidence  of  his  owner- 
ship of  the  book,  and  if  the  bank  refused  to  pi^  he  would  be 
obliged  to  establish  eueb  ownership  by  any  eompeteot  evidence, 
and  nothing  more;  and  his  rights  as  purchaser  would  be  no 
greater  than  hia  rights  as  donee.  He  has  the  same  right  to  en- 
force a  payment  that  he  would  have  had  if  he  bad  been  the 
donee  of  any  non-negotiable  chose  in  action,  or  a  certificate  of 
deposit  or  unindorsed  note.  He  could  establish  his  right  to  pay- 
ment in  sncb  a  ease  by  any  proof  showing  that  he  was  the 
absolute  legal  or  equitable  owner. 

The  claim  is  also  made  that  the  donor  could  not  make  the 
gift  in  the  apprehension  of  death  from  a  sargipal  operation  to 
be  performed  in  the  future,  to  which  he  intended  voluntarily  to 
expose  himself.  But,  without  taking  a  broader  view,  death  from 
a  surgical  operation,  made  necessary  by  a  present  disease,  is,  in 
a  proper  sense,  death  from  the  disease,  and  the  gift  may  in  such 
case  be  upheld  as  made  in  the  apprehension  of  death  from  the 
disease. 

We  now  come  to  the  question,  was  the  gift  invalid  because  the 
dcHior  did  not  die  of  the  same  disease  from  which  he  appre- 
hended deatht  Qifts  causa  mortis,  as  well  as  gifts  inter  vivos, 
are  baaed  upon  the  fundamental  right  every  one  has  of  disposing 
of  his  property  as  he  wills.  The  law  leaves  the  power  of  disposi- 
tion complete,  bat,  to  guard  against  fraud  and  imposition,  regu- 
lates the  methods  by  which  it  is  accomplished.  To  consummate 
a  gift,  whether  inter  vivos  or  causa  mortis,  the  property  must  be 
actually  delivered,  and  the  donor  must  surrender  the  possession 
and  dominion  thereof  to  the  donee.  In  the  case  of  gifts  inter 
vivos,  the  moment  the  gift  is  thus  consummated  it  becomes  ab- 
solute and  irrevocable.  But  in  the  case  of  gifts  causa  mortit 
more  is  needed.  The  gift  must  be  made  under  the  apprehen- 
sion of  death  from  some  present  disease,  or  some  other  impoid- 
ing  peril,  and  it  becomes  void  by  recovery  from  the  disease  or 
escape  from  the  periL  It  is  also  revocable  at  any  time  by  the 
donor,  and  becomes  void  b^  the  death  of  the  donee  in  the  life- 
time of  the  donor.  It  is  not  needful  that  the  gift  be  made  i» 
exiremis  when  there  is  no  time  or  opportunity  to  make  a  will. 
In  many  of  the  reported  cases  the  gift  was  made  weeks,  and 
even  months,  before  the  death  of  the  dcmor,  when  there  was 
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abundant  time  and  opportunity  for  him  to  have  made  a  vilL 
These  are  the  main  features  of  a  valid  gift  causa  mortis  as  they 
are  set  forth  in  many  text-books  and  reported  cases.  Just.  Inst, 
lib.  2,  tit.  7,  g  1;  Mack.  Rom.  Law,  §  793;  Civil  Code  Cal. 
§S  1149,  1151;  1  Bop.  Leg.  26;  2  Schouler,  Pers.  Prop,  g  157; 
2  Kent,  Comm,  444;  1  Story,  Eq.  Jar.  gj  606,  607;  3  Pom.  Eq. 
Jur.  §  1146;  Qrymes  v.  Hone,  49  N.  Y.  17;  Williams  v.  Guile, 
117  N.  T.  343,  22  N.  E.  Eep.  1071;  Basket  v.  HasseU,  107  U.  S. 
602,  2  Sup.  Ct  Bep.  415. 

Counsel  for  the  appellants  would  add  one  more  prerequisite 
to  an  effectual  gift,  and  that  is  that  the  donor,  when  the  gift 
has  been  made  in  the  apprehension  of  death  from  disease,  must 
have  died  of  the  eame  disease,  and  he  calls  our  attention  to  ex- 
pressions of  judges  to  that  effect  I  have  examined  all  the  cases 
to  which  he  refers,  and  many  more,  and  find  that  these  expres- 
sions were  all  made  in  cases  where  the  donor  died  fr<nn  the 
same  disease  from  which  he  apprehended  death  when  he  mads 
the  gift,  and  that  none  of  them  were  needful  to  the  decisions 
made.  The  doctrine  meant  to  be  laid  down  was  that  the  donor 
must  not  recover  from  the  disease  from  which  he  apprehended 
death.  I  am  quite  sure  that  no  case  can  be  found  in  which  it 
was  decided  that  death  most  ensue  from  the  same  disease,  and 
not  from  some  other  disease  existing  at  the  same  time,  but  not 
known.  There  is  no  reason  for  this  additional  prerequisite.  The 
rule  is  that  the  donor  must  not  recover  from  the  disease  from 
which  he  than  apprehended  death.  If  he  recovers,  the  gift  ia 
void;  if  he  does  not  recover,  and  the  gift  is  not  revoked,  it  be- 
comes effectual  In  this  case  the  condition  was  that  if  he  did 
not  recover  from  the  oonsequences  of  the  operation  and  return 
from  the  hospital,  the  gift  should  take  effect.  That  was  a  per- 
fectly lawful  condition  for  him  as  the  owner  of  the  property  to 
impose,  and  no  reason  can  be  perceived  for  refusing  to  uphold 
a  gift  made  under  such  circumstances.  A  donor  may  have 
several  diseasea,  and  may  is  making  a  gift  apprehend  death 
from  one  and  not  from  the  others,  and  shall  the  gift  be  invalid 
if,  before  he  recoveia  from  the  disease  feared,  he  dies  from  one  of 
the  other  diseases!  In  such  a  case  it  might  be,  and  generally 
would  be,  difBcult,  if  not  impossible,  to  tell  what  share  any  of 
tJie  diseases  had  in  causing  the  death.    No  medical  skill  ooold 
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ordinarily  tell  that  the  donor  would  have  suoeumbed  to  the 
disease  feared,  if  the  other  diseases  had  not  been  present.  Eere 
the  immediate  cause  of  death  appeared  to  be  heart  disease,  and 
the  autopsy  did  not  disclose  that  there  was  any  connection  be- 
tween the  hernia  or  the  operation  and  the  heart  disease.  But 
who  could  tell  that  the  death  would  have  ensued  from  the  heart 
disease  at  that  particular  time  but  for  the  operation}  No 
medical  skill  can  tell  that  the  shock  from  the  operation,  and 
the  debility  and  disturbance  caused  thereby,  did  not  hasten 
death;  and  the  death,  therefore,  in  a  proper  sense,  may  have 
ensued,  and  probably  did  ensue,  from  both  causes.  Sound 
policy  requires  that  the  laws  regnlating  gifts  causa  mortis  should 
not  be  extended,  and  that  the  range  of  such  gifts  should  not  be 
enlarged.  We  therefore  confine  oar  decision  to  the  precise  facts 
of  this  case,  and  we  go  no  further  than  to  hold  that  when  s  gift 
is  made  in  the  apprehension  of  death  from  some  disease  from 
which  the  donor  did  not  recover,  and  the  apparent  immediate 
cause  of  death  was  some  other  diaease  with  which  he  was  aEBieted 
at  the  same  time,  the  gift  becomes  effectual  The  judgment 
should  be  a^rmed,  with  costs.    All  concur. 
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CHAPTER  IL 

ORIGIN  AND  HISTORY  OF  WILLS." 

THE  ENGLISH  WHiLS  ACT. 
1  Vict.,  c.  26,  July  3d,  1837. 

Be  it  enacted,  that  the  words  ajid  expresaiona  hereinafter  men- 
tioned, which  in  their  ordinary  aignification  have  a  more  confined 
or  a  different  meaning,  shall  in  this  act,  except  where  the  nature 
of  the  provision  or  the  context  of  the  act  shall  exclude  snch 
conatruction,  be  interpreted  as  follom:  (that  is  to  say)  the  word 
"will"  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  aa 
appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testa- 
ment or  devise  of  the  custody  and  tnition  of  any  child,  by  virtue 
of  an  act,  paased  in  the  twelfth  year  of  the  reign  of  King  ChaHea 
the  Second,  intituled  An  act  for  taking  away  the  court  of  wards 
and  liveries  and  tenures,  in  captte  and  by  knights  service,  and 
purveyance,  and  for  settling  a  reveniK  upon  His  Majesty  in  lieu 
thereof,  or  by  virtue  of  an  act  passed  in  the  parliament  of  Ire- 
land in  the  fourteenth  and  fifteenth  years  of  the  reign  of  King 
Charles  the  Second,  intituled  An  act  for  taking  away  the  court 
of  wards  and  liveries  and  tenures,  in  capite  and  by  knights 
service,  and  to  any  other  testamentary  disposition;  and  the 
words  "real  estate"  shall  extend  to  manors,  advowsons,  mes- 
suages, lands,  tithes,  rents,  and  hereditaments,  whether  free- 
hold, euatomary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  corporeal,  incorporeal,  or 
personal,  and  to  any  undivided  share  thereof,  and  to  any  estate, 
right,  or  interest  (other  than  a  chattel  interest)  therein;  and 
the  words  "personal  estate"  shall  extend  to  leasehold  estates  and 
other  chattels  real,  and  also  to  moneys,  shares  of  government 
and  other  funds,  securities  for  money  (not  being  real  estates), 
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debta,  choees  in  action,  rights,  credite,  goods,  and  all  other  prop- 
erty whatsoever  which  by  law  devolves  upon  the  executor  or 
administrator,  and  to  any  share  or  interest  therein ;  and  every 
word  importing  the  singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  aa  one  person  or 
thing;  and  every  word  importii^  the  mascaline  gender  only 
shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 

II.  And  be  it  further  enacted,  that  an  act  passed  in  the  thirty- 
second  year  of  the  reign  of  King  Henry  the  Eighth,  intituled 
The  act  of  wUlt,  wards,  and  primer  seiaint,  whereby  a  man  may 
devise  two  parts  of  his  land;  and  also  an  act  passed  in  the 
thirty-fourth  and  thirty-fifth  years  of  the  reign  of  said  King 
Henry  the  Eighth,  intituled  The  bill  concerning  the  exfAarut- 
tion  of  wills;  and  also  an  act  paased  in  the  parliament  of  Ireland, 
in  the  tenth  year  of  the  reign  of  King  Charles  the  First,  in- 
tituled An  act  how  lands,  tenements,  etc.,  may  be  disposed  by 
wiU  or  otherwise  and  concerning  wards  and  primer  seisins;  and 
also  so  much  of  an  act  passed  in  the  twenty-ninth  year  of  the 
reign  of  King  Charles  the  Second,  intituled  An  act  for  preven- 
tion  of  frauds  and  perjwries,  and  of  an  act  passed  in  the  parlia- 
ment of  Ireland  in  the  seventh  year  of  the  reign  of  King  WU- 
Uam  the  Third,  intituled  An  act  for  prevention  of  frauds  and 
perjuries,  as  relates  to  devises  or  beqaests  of  lands  or  tene- 
ments, or  to  the  revocation  or  alteration  of  any  devise  in  writing 
of  any  lands,  tenements,  or  hereditaments,  or  any  clause  thereof, 
or  to  the  devise  of  any  estate  par  autre  vie,  or  to  any  such 
estates  being  assets,  or  to  nuncupative  wills,  or  to  the  repeal, 
altering,  or  changing  of  any  will  in  writing  concerning  any 
goods  or  chattels  or  peraonal  estate,  or  any  danse,  devise,  or  be- 
qnest  therein;  and  also  so  much  of  an  act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  Queen  Anne,  intituled  An  act 
for  the  amendment  of  the  law  and  the  better  a^ancement  of 
justice,  and  of  an  act  passed  in  ^lc  parliament  of  Ir^and  in  the 
sixth  year  of  the  reign  of  Queen  Anne,  intituled  An  act  for  the 
amendment  of  the  law  and  the  better  advancement  of  justice,  u 
relates  to  witnesses  to  nuncupative  wills;  and  also  so  much  of 
an  act  passed  in  the  fourteenth  year  of  the  reign  of  King 
George  the  Second,  intituled  An  act  to  amend  the  law  concern- 
ing common  recoveries,  to  explain  and  amend  an  act  made  m 
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the  twenty-mnth  year  of  the  reign  of  King  Charles  the  Second, 
intituled,  "An  act  for  prevention  of  frauds  and  perjuries,"  as 
relates  to  estates  pur  autre  vie;  and  also  an  act  passed  in  the 
twenty-fifth  year  of  the  reign  of  King  Qeorge  the  Second,  inti- 
tuled An  act  for  avoiding  and  puiting  an  end  to  certain  doubti 
and  questions  relating  to  the  attestation  of  wiUs  and  codicUs 
concerning  real  estates  in  that  part  of  Great  Britain  called  Eng- 
land, and  in  His  Majesty's  colonies  and  plantations  in  America, 
except  so  far  as  relates  to  his  majesty's  colonies  and  plantations 
in  America;  and  also  an  act  passed  in  the  parliament  of  Ireland 
in  the  same  twenty-fifth  year  of  the  reign  of  King  George  the 
Second,  intituled  An  act  for  the  avoiding  and  putting  an  end  to 
certain  doubts  and  questions  relating  to  the  attestations  of  unUs 
and  codicils  concerning  real  estates;  and  also  an  act  passed  in 
the  fifty-fifth  year  of  the  reign  of  King  Oeorge  the  Third,  inti- 
tuled An  act  to  remove  certain  difficulties  in  the  disposition  of 
copyhold  estates  by  wiU,  shall  be  and  the  same  are  hereby  re- 
pealed, except  so  far  as  the  same  acta  or  any  of  them  respectively 
relate  to  any  wills  or  estates  pur  autre  vie,  to  which  this  act  does 
not  extend. 

in.  And  be  it  farther  enacted,  that  it  shall  be  lawful  for 
every  person  to  devise,  bequeath,  or  dispose  of,  by  his  will  exe- 
cuted in  manner  hereinafter  required,  all  real  estate  and  all  per^ 
sonal  estate  which  he  shall  be  entitled  to,  either  at  law  or  in 
equity,  at  the  time  of  his  death,  and  which,  if  not  so  devised,  be- 
queathed, or  disposed  of,  wonld  devolve  upon  the  heir-at-law,  or 
customary  heir  of  him,  if  be  became  entitled  by  descent,  of  his 
ancestor,  or  upon  his  executor  or  administrator;  and  that  the 
power  hereby  given  shall  extend  to  all  real  estate  of  the  nature 
of  customary  freehold  or  tenant  right,  or  customary  or  copyhold, 
notwithstanding  that  ihe  testator  may  not  have  surrendered  the 
same  to  the  use  of  his  will,  or  notwithstandiug  that,  being  en- 
titled as  heir,  devisee,  or  otAierwiss,  to  be  admitted  thereto,  he 
shall  not  have  been  admitted  thareto,  or  notwithstanding  that  the 
asm*,  in  ocmsequoooe  of  the  want  of  a  enstom  to  devise  or  sur- 
rendw  to  the  use  of  a  will  or  othwwise,  oould  not  at  law  have 
been  disposed  of  by  will  if  this  aot  had  not  been  made,  or  not- 
withstanding that  the  some,  in  oonsequenoe  of  their  being  a  cus- 
tom that  a  will  or  a  aomokder  to  the  use  of  a  will  should  continne 
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in  foree  for  a  limited  time  only,  or  any  other  special  t 
eoold  not  have  been  dispowd  of  by  will  according  to  the  power 
contained  in  this  act,  if  this  act  had  not  been  made ;  and  also  to 
estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any 
special  occupant  thereof,  and  whether  the  same  shall  be  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament;  and  also  to  all  contingent,  executory, 
or  other  future  interests  in  any  real  or  personal  estate,  whether 
the  testator  may  or  may  not  be  ascertained  as  the  person  or  one 
of  the  persons  in  whom  the  some  respectively  may  become  vested, 
and  whether  be  may  be  entitled  thereto  under  the  instrument  by 
which  the  same  respectively  were  created  or  under  any  disposi- 
tion thereof  by  deed  or  will ;  and  also  to  any  rights  of  entry  for 
conditions  broken,  and  other  rights  of  entry;  and  also  to  such 
of  the  same  estates,  interests,  and  rights  respectively,  and  other 
real  and  personal  estate  as  the  testator  may  be  entitled  to  at  the 
time  of  his  death,  notwithstanding  that  be  may  become  entitled 
to  the  same  subsequently  to  the  ezecotion  of  his  wilL 

IV.  Provided,  always,  and  be  it  further  enacted,  that  where 
any  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  or  copyhold,  might  by  the  custom  of  the 
manor  of  which  the  same  is  holden,  have  been  surrendered  to  the 
use  of  a  will,  and  the  testator  shall  not  have  surrendered  the 
same  to  the  use  of  his  will,  no  person  entitled  or  claiming  to  be 
entitled  thereto  by  virtue  of  sach  will,  shall  be  entitled  to  be  ad- 
mitted, except  upon  payment  of  all  such  stamp  dnties,  fees,  and 
sums  of  money  as  would  have  been  lawfully  due  and  payable 
in  respect  of  the  surrendering  of  such  real  estate  to  the  use  of  the 
will,  or  in  respect  of  presenting,  registering,  or  enrolling  such 
surrender,  if  the  same  real  estate  had  been  surrendered  to  the 
use  of  the  will  of  such  testator :  Provided  also,  that  where  the 
testator  was  entitled  to  have  been  admitted  to  such  real  estate, 
and  might  if  he  had  been  admitted  thereto,  have  surrendered  the 
same  to  the  use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such  real 
estate  in  consequence  of  such  will  shall  be  entitled  to  be  admitted 
to  the  same  real  estate  by  virtue  thereto,  except  on  payment  of 
dU  such  stamp  duties,  fees,  fines,  and  sums  of  money  as  would 
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havft  been  lawfully  due  and  payable  in  respect  of  the  admittance 
of  aach  testator  to  Baeb  real  estate,  and  also  of  all  sneh  stamp 
duties,  fees,  and  Bums  of  money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  surrendering  such  real  estate  to  the  use 
of  the  will,  or  of  presenting,  registering,  or  enrolling  such  sur- 
render, had  the  testator  been  doly  admitted  to  such  real  estate, 
and  afterwards  surrendered  the  same  to  the  use  of  his  will ;  all 
which  stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid 
shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or  sums  of 
money  due  or  payable  on  the  admittance  of  such  person  so  en- 
titled or  claiming  to  be  entitled  to  the  same  real  estate  aa  afore- 
Baid. 

V.  And  be  it  further  enacted,  fliat  when  any  real  estate  of  the 
nature  of  customary  freehold  or  tenant  right,  or  customary  or 
copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor  or 
reputed  manor  of  which  such  real  estate  is  holden,  or  his  steward, 
or  the  deputy  of  such  steward,  shall  cause  by  will  by  which  such 
disposition  shall  be  made,  or  so  much  thereof  as  shall  contain  the 
disposition  of  such  real  estate,  to  be  entered  on  the  court  rolls  of 
such  manor  or  reputed  manor ;  and  when  any  trusts  are  declared 
by  the  will  of  such  real  estate,  it  shall  not  be  necessary  to  enter 
the  declaration  of  such  trusts,  bat  it  shall  be  sufficient  to  state  in 
the  entry  on  the  court  rolls  that  such  real  estate  is  subject  to  the 
trusts  declared  by  such  will ;  and  when  any  such  real  estate  could 
not  have  been  disposed  of  by  will  if  this  act  had  not  been  made, 
the  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid  and 
rendered  by  the  devisee  as  would  have  been  due  from  the  cus- 
tomary heir  in  ease  of  the  descent  of  the  same  real  estate,  and  the 
lord  fjiall  as  against  the  devisee  of  such  estate  have  the  same 
remedy  for  recovering  and  enforcing  such  fine,  heriot,  dues, 
duties,  and  services  as  he  is  now  entitled  to  for  recovering  and 
enforcing  the  same  from  or  gainst  the  cnstomary  heir  in  case  of 
a  descent. 

VI.  And  be  it  furUier  enacted,  that  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  a/iUre  vie  of  a  freehold  nature, 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason  of  special  occupancy,  as  assets  by  descent 
as  in  the  case  of  freehold  land  in  fee  simple ;  and  in  case  there 
shall  be  no  special  occupant  of  any  estate  pv  autre  vie,  whether 
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freehold  or  costomarr  freehold,  tenant  right,  costomaiy  or  copy- 
hold, or  of  any  other  tenure,  and  whether  a  corporeal  or  incor- 
poreal hereditament,  it  shall  go  to  the  executor  or  administrator 
of  the  party  that  had  the  estate  thereof  by  virtae  of  the  grant; 
and  if  the  aame  shall  come  to  the  executor  or  administrator  either 
by  reason  of  a  special  occupancy  or  by  virtue  of  this  act,  it  shall 
be  assets  in  his  hands,  and  shall  go  and  be  applied  and  dietrib- 
nted  in  the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate, 

VII.  And  be  it  further  enacted,  that  no  will  made  by  any  per* 
Boa  nniler  the  age  of  twenty-one  years  shall  be  valid. 

VUI.  Provided  also,  and  be  it  further  enacted,  that  no  will 
made  by  any  married  woman  shall  be  valid,  except  such  a  will 
as  might  have  been  made  by  a  married  woman  before  the  passing 
of  this  act. 

IX.  And  be  it  further  enacted,  that  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner  hereinafter 
mentioned;  (that  is  to  say),  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more  wit- 
nanes  present  at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary. 

[By  the  Statute  15  and  16  Vict.,  cb.  24,  (1852),  it  was  pro- 
vided as  follows: 

I.  Where  by  an  act  passed  in  the  first  year  of  the  reign  of 
Her  Majesty  Queen  Victoria,  intituled  An  act  for  the  amend- 
ment of  the  lawa  with  respect  to  wills,  it  is  enacted,  that  no  will 
shall  be  valid  unless  it  shall  be  s^ned  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  ot^er  person  in  his  presence,  and  by 
his  direction :  every  will  shall,  so  far  only  as  regards  the  position 
of  the  signature  of  the  testator,  or  of  the  person  signing  for  him 
as  aforesaid,  be  deemed  to  be  valid  within  the  said  enactment, 
as  explained  by  this  act,  if  the  signature  shall  be  so  placed  at  or 
after,  or  following,  or  under,  or  beside,  or  apposite  to  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will,  that 
the  testator  intended  to  give  effect  by  such  his  signature  to  the 
writing  signed  as  his  will,  and  that  no  such  will  shall  be  affected 
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by  the  cireomstance  that  the  signature  shall  not  foUow  or  be  bn- 
mediately  after  the  foot  or  end  of  the  will,  or  by  the  circtunstance 
that  a  blank  space  shall  intervene  between  the  concluding  word  of 
the  will  and  the  signature,  or  by  the  circumfitance  that  the  signa- 
ture shall  be  placed  among  the  words  of  the  testimonium  clause  or 
of  the  clause  of  attestation,  or  shall  follow  or  be  after,  or  under 
tiie  clause  of  attestation,  either  with  or  without  a  blank  space 
interrening,  or  diall  follow  or  be  after,  or  under,  or  beside  the 
names  or  one  of  the-  names  of  the  subscribing  witnesses,  or  by 
the  circumstance  that  the  signature  shall  be  on  a  side,  or  page, 
or  other  portion  of  the  paper  or  papers  containing  the  will, 
whereon  no  clause  or  paragraph  or  disposing  part  of  the  will 
shall  be  written  above  the  signature,  or  by  the  circumstance  that 
there  shall  appear  to  be  sufficient  space  on  or  at  the  bottom  of 
the  preceding  side  or  page,  or  other  portion  of  the  same  paper 
on  which  the  will  is  written  to  contain  the  signature ;  and  the 
enumeration  of  the  above  circumstances  shall  not  restrict  die 
generality  of  the  above  enactment;  bat  no  signature  under  the 
said  act  or  this  act  shall  be  operative  to  give  effect  to  any  dis- 
position or  direction  inserted  after  the  signature  shall  be  made. 


CHAPTER  UL 

WHAT  PRCVERTY  HAY  BE  DISPOSED  CV  BY  Will.* 

*  Sm  SMi.  9SM38,  ToL  7,  C7clop«dia  of  Iaw,  and  caiM  there  olt«d 
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CHAPTER  IV. 

WHO  MAY  HAKE  A  WILL.' 

DitabHities  of  Mind,  or  Incapacity  from  Uniound  Mind 
— "Sound  Mind"  ExjAained.\ 

CONVERSE  T.  CONVERSE. 
31  Vt.  168.    1849. 

Appeal  from  a  decree  of  the  probate  court,  allowiag  the  will 
of  Hamblin  Converse.  Trial  by  jury,  December  Term,  1848. 
Bbnnztt,  J.,  preaiding. 

The  court,  at  the  trial,  among  other  things  not  objected  to,  in- 
structed the  jury  that  the  validity  of  the  will  in  qaestion  must 
depend  upon  the  fact,  whether  the  testator  had  sufficient  mental 
capacity  to  execute  it  at  the  time  it  was  executed;  and  that,  to 
give  it  effect,  he  must  then  have  been  of  sound  disposing  mind; 
but  that  this  did  not  in  any  way  imply  that  the  powers  of  the 
mind  must  not  have  been  weakened  or  impaired  by  disease  or  old 
age;  and  in  regard  to  the  degree  of  capacity,  which  the  jury 
must  be  satisfied  the  testator  possessed  at  the  time  of  making  the 
will,  the  court  told  the  jury,  that  it  would  not  be  sufficient  that 
he  might  be  able  to  comprehend  and  understand  a  question  which 
might  be  propounded  to  him,  and  answer  it  in  a  rational  man- 
ner; nor  was  it  necessary  that  he  should  have  such  a  capacity  of 
mind  as  would  justify  his  engaging  in  complex  and  intricate 
bnfiiness ;  but  that  the  juiy  must  be  satisfied,  in  order  to  justify 
them  in  establishing  the  will,  that  the  testator,  when  he  made  it, 
was  capable  of  knowing  and  understanding  the  nature  of  the 
business  he  was  then  engaged  in,  and  the  elements  of  which  the 
will  was  composed,  and  the  disposition  of  his  property,  as 
therein  provided  for,  both  as  to  the  property  be  meant  to  dispose 
of  by  his  will,  and  the  persons  to  whom  he  meant  to  convey  it,  and 

•  Sm  Sees.  939-9S6,  VoL  7,  C7clop«dla  ot  L&w. 
tSM  Bae.  944  et  seq..  Vol.  7,  Cyclopedia  of  l4iv. 
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the  manner  in  which  it  was  to  be  diatributed  between  them; 
and  that,  if  they  found  all  this,  it  should  be  found  that  he  bad 
sufficient  capacity  to  make  the  will  in  question,  bat  otherwise 
not. 

The  jury  retomed  a  verdict  eatabliahing  the  wilL  Exceptions. 

The  opinion  of  the  court,  on  appeal,  was  delivered  by 

Bedpield,  J.  The  subject  involved  in  this  ease  is  one  of  some 
difSculty.  It  is  not  easy  to  lay  down  any  precise  rule,  as  to  what 
exact  amoQst  of  mental  capacity  is  sufficient  to  enable  one  to 
dispose  of  property  by  will.  The  rule  laid  down  by  the  judge 
in  this  case,  in  smnming  up  to  the  jury,  seems  to  have  been 
rather  a  medium  (me,  rather  sensible  and  judicious;  and  if  we 
revemed  the  judgment,  we  could  hardly  expect  to  prescribe  a 
safer  or  more  intelligible  one.  Every  man  will  have  bis  own 
mode  of  expressing  the  thing.  The  mle  of  one  is  very  little 
guide  to  anotber. 

I  have  n^elf  usually  told  a  jury,  in  these  cases,  that  less 
mind  is  ordinarily  requisite  to  make  a  will  than  a  contract  of 
sale,  understandingly,  for  the  reason  that  in  contracts  of  sale 
there  are  usually  two  parties,  and  some  degree  of  antagonism 
between  their  interests  and  efforts;  so  that  here  mind  is  op- 
posed to  mind,  and  consequently  it  is  somewhat  more  difficult 
to  see  clearly  the  just  bearing  of  all  the  relations  presented 
than  under  the  common  circmnstances  of  making  a  will,  where 
one  is  free  to  act  upon  his  own  perceptions  merely.  But  this 
is  not  always  the  case  in  making  a  will.  One  may  be  beset  by 
an  army  of  harpies  in  the  shape  of  hungry  expectants  for 
property,  altogether  more  perplexing  than  the  ordinary  cir* 
cnmstances  attending  a  disposition  of  property  by  sale. 

But  it  may  be  safe,  no  doubt,  to  affirm  that,  in  making  any 
contract  understandingly,  one  must  have  something  more  than 
mere  pa$sive  memory  remaining.  He  most  undoubtedly  retain 
sufficient  active  memory  to  collect  in  his  mind,  without  prompt- 
ing, particulars  or  elements  of  the  business  to  be  transacted, 
and  to  hold  them  in  his  mind  a  sufficient  length  of  time  to  per- 
ceive, at  least,  their  more  obvious  relations  to  each  other,  and 
be  able  to  form  some  rational  judgment  in  relation  to  them. 
The  elements  of  such  a  judgment  should  be  the  number  of  his 
children,  their  deserta,  with  reference  to  conduct  and  capacity, 
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«  well  as  need,  and  what  he  had  before  done  for  them,  rel- 
atively to  each  other,  and  the  amoont  and  condition  of  his 
property,  with  some  other  things  perhaps.  The  capability  of 
men  in  health  to  form  correct  judgment  in  such  matters  is  no 
doabt  very  onequal,  and,  when  there  is  no  inherent  incon- 
gmity  in  Uie  will  itself,  and  no  just  ground  to  suspect  improper 
influence,  juriea  are,  and  perhaps  should  be,  very  liberal  in  sus- 
taining testamentary  dispositions.  But  there  must  undoubt- 
edly be  some  limit.  When  one  is  ctaifeBsedly  in  a  condition  to 
be  constantly  liable  to  commit  the  most  ludicrous  mistakes  in 
regard  to  the  most  simple  and  familiar  subjects,  he  ought  not 
to  and  cannot  make  a  will. 

Judgment  a^rmed. 


BOtTGHTON  AND  MABSTON  v.  KNIGHT  BT  AL. 
L.  R.3P.&  D.  64.    EnglMh  Court  of  Probate,  1873. 

The  plaintifEB,  Sir  Charles  Boughton  and  Mr,  Marston,  pro- 
poonded  the  will  of  John  Enight,  of  Henley  Hall,  Shropshire, 
dated  the  27th  of  January,  1669.  The  deceased  died  on  the  7th 
of  September,  1872.  The  defendants,  the  sons  of  the  deceased, 
pleaded  Uiat  the  deceased  was  not  of  sound  mind,  memory,  end 
understanding  on  the  27th  of  January,  1869,  the  day  the  will 
bears  date.  Issue  was  joined  on  this  plea.  The  property  of  the 
deceased  consisted  of  the  Henley  Hall  estate,  ibe  net  rental 
value  of  which  was  £1,500  per  annum,  and  personalty  to  the 
value  of  £62,000.  By  the  will  propounded  Sir  Charles  Bong^- 
ton  and  his  sons  were  the  devisees  of  the  whole  real  estate ;  the  tes- 
tator's  son,  James  Thomas,  had  a  legacy  of  £8,000,  his  son  Charles 
£7,000,  and  John  a  life  interest  in  £10,000.  The  children  of 
his  deceased  daughter.  Henrietta  Kent,  were  not  menticmed  in 
the  will. 

The  trial  extended  over  fourteen  di^  in  March,  1872,  before 
Sir  7.  Hanken  and  a  special  jury. 

March  31.  Sir  J.  Hannbn,  in  summing  up,  made  the  foUoW' 
ing  among  other  observations  on  the  subject  of  testamentary 
capacity:    The  sole  question  in  this  case  which  you  have  to  ds- 
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tcmime  u,  in  the  language  of  the  reoord,  whether  Mr.  John 
Kuicht,  when  he  made  his  will  on  the  27th  of  Januar;,  1869, 
was  of  sound  mind,  memory,  and  understanding.  In  one  sense, 
the  first  phrase,  sound  rrund,  ooven  the  whole  sabject;  but 
emphasis  is  laid  npcm  two  particular  functions  of  the  mind, 
which  must  be  muud  in  order  to  create  a  edacity  for  the  mak- 
ing  a  will ;  there  must  be  a  memory  to  recall  the  several  persons 
who  may  be  fitting  objects  of  the  tMtator's  bounty,  and  an 
onderatanding  to  comprehend  their  relationship  to  himself  and 
their  claim  upon  him.  But  for  convenience  the  phrase  "sound 
mind"  may  be  adopted,  and  it  is  the  (me  I  shall  make  use  of 
throughout  my  observationa.  Now  you  will  naturally  expect 
from  me  a  definition,  or  at  any  rate  an  explanation  of  the  legal 
meaning  of  the  words  "sound  mind,"  and  I  will  endeavor  to 
give  you  such  assiatance  as  I  am  able,  either  from  my  own  re- 
flections (m  the  subject,  or  by  the  aid  of  what  has  been  said  by 
other  judges,  whose  duty  it  has  been  to  consider  this  important 
question  before  me.  I  must  commence,  however,  by  telling  you 
what  these  words  do  not  mean.  They  do  not  mean  a  perfectly 
balanced  mind.  If  so,  which  of  us  would  be  competent  to  make 
a  will  t  Such  a  mind  would  be  free  from  all  influence  of  prej- 
udice, passion,  and  pride.  But  the  law  does  not  s^  that  a  man 
is  incapacitated  from  making  a  wiU  if  he  proposes  to  make  a 
disposition  of  his  property  moved  by  capricious,  frivolous,  mean 
or  even  bad  motives.  We  do  not  sit  here  to  correct  injustice  in 
that  respect.  Our  duty  is  limited  to  this :  to  take  care  that  that, 
and  that  only,  which  is  the  true  expression  of  a  man's  real  mind, 
shall  have  effect  given  to  it  as  his  will.  In  fact,  this  question  of 
justice  and  fairness  in  the  making  of  wills  in  a  vast  majority  of 
cases  depends  upon  such  nice  and  fine  distinctions  that  we  can- 
not form,  or  even  fancy  that  we  can  form,  a  just  estimate  of 
them.  Accordingly,  by  the  taw  of  England,  every  one  is  left 
free  to  choose  the  person  upon  whom  he  will  bestow  his  prop- 
erty after  death,  entirely  unfettered  in  the  selection  he  may 
think  proper  to  make.  He  may  disinherit,  either  wholly  or  par- 
tially, his  children,  and  leave  his  property  to  strangers  to 
gratify  his  spite,  or  to  charities  to  gratify  his  pride,  and  w« 
must  give  effect  to  his  will,  however  much  we  may  condemn  the 
course  he  has  pursued.    In  this  respect  the  law  of  England  dif- 
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fers  from  that  of  other  countries.  It  is  thonght  bett«r  to  riik 
the  cbauee  of  an  abnae  of  the  power  arismg  from  such  liberty 
than  to  deprive  men  of  the  right  to  make  such  a  selection  as  their 
knowledge  of  the  characters,  of  the  past  history  and  future  pros- 
pecbs  of  their  diildren  or  other  relatives  may  demand,  and  we 
must  remember  that  we  are  here  to  administer  the  law  of  Eng- 
land, and  we  must  not  attempt  to  correct  its  application  in  a  par- 
ticular case  by  knowingly  deviating  from  it.  I  have  said  that  we 
have  to  take  care  that  effect  is  given  to  the  expression  of  the  true 
mind  of  the  testator,  and  that,  of  course,  involves  a  consideration 
of  what  is  the  amount  and  quanti^  of  intellect  which  is  requisite 
to  constitute  testamentary  capacity.  I  desire  particularly  now, 
and  throughout  the  consideration  which  you  will  have  to  give  this 
case,  to  impress  upon  your  minds  that,  in  my  opinion,  this  is  emi- 
nently a  practical  question,  one  in  which  the  good  sense  of  men 
of  the  world  is  called  into  action,  and  that  it  does  not  depend 
solely  on  scientific  or  legal  definition.  It  is  a  question  of  degree 
to  be  solved  in  each  particular  case  by  those  gentlemen  who  fulfill 
the  office  which  you  have  now  imposed  on  you,  and  on  this  point 
for  accuracy  I  should  wish  to  quote  the  words  themselves  of  Lord 
Cranworth  in  Boyse  v.  Rossborough:  "On  the  first  head  the  dif- 
ficulty to  be  grappled  with  arises  from  the  circumstances  that  the 
question  is  almost  always  one  of  degree.  There  is  no  diCB- 
cnlty  in  the  case  of  a  raving  madman  or  a  drivelling  idiot  in  say- 
ing that  he  is  not  a  person  capable  of  disposing  of  property ;  but 
between  snch  an  extreme  case  and  that  of  a  man  of  perfectly 
sound  and  vigorous  understanding,  there  is  every  shade  of  intel- 
lect, every  degree  of  mental  capacity.  There  is  no  possibility  of 
mistaking  midnight  for  noon,  but  at  what  precise  moment 
twilight  becomes  darkness  is  hard  to  determine."  In  consider- 
ii^C  the  question,  therefore,  of  degree,  large  allowance  must  be 
made  for  the  difference  of  individual  character.  Eccentricities,  aa 
they  are  eommonly  oalled,  of  manner,  of  habits  of  life,  of  amuse- 
ments, of  dress,  and  so  on,  must  be  disregarded.  If  a  man  has  not 
ocmtraeted  the  ties  of  domotic  life,  or  if,  unhappily,  they  have 
been  aevered,  a  wide  dtviation  from  the  ordinary  type  may  be 
expected,  and  if  a  man 's  tastes  induce  him  to  withdraw  himself 
from  'mUrtoojcaB  with  friends  and  nnghbors,  a  still  wider  di- 
TWfMioe  fnm  tlw  ordinary  type  aiay  be  ezpeoted.    We  must 
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not  easily  assume  that  becatue  a  man  mdiilg<es  liis  hmnon  in 
unaccustomed  ways  that  he  is  therefore  of  nnsouDd  mind.  We 
must  apply  some  other  test  than  whether  or  not  the  man  in 
very  different  from  other  men.  Now  the  test  which  is  usually 
applied,  and  which  in  almost  every  case  is  fonnd  sufBcient,  is 
this:  Was  the  man  laboring  under  delusion t  If  he  labored 
lander  delusion,  then  to  some  extent  his  mind  must  be  un- 
sound. But  though  we  have  thus  narrowed  the  ground,  we 
have  not  got  free  altogether  from  difficulty,  because  the  ques- 
tion still  arises,  What  is  a  delusioni  On  this  sabject  an  emi- 
nent judge  who  formerly  presided  in  the  Court,  the  jurisdic- 
tion of  which  is  now  exercised  here.  Sir  J.  Nicholl,  in  the  famous 
case  of  Dew  v.  Clark  and  Clark,  a^s:  "One  of  the  oonnsel 
(Dr.  Lushington)  accurately  expressed  it;  it  is  only  the  belief 
of  facts  which  no  rational  person  would  have  believed  that  is 
insane  delusion."  Gentlemen,  in  one  sense,  that  is  arguing  in  a 
circle,  for,  in  fact,  it  is  only  saying  that  a  man  is  not  rational 
who  believes  what  no  rational  man  would  believe ;  but,  for  prac- 
tical purposes,  it  is  a  sufficient  definition  of  a  delusion,  for  this 
reason — that  you  must  remember  that  the  tribunal  that  is  to  de- 
termine the  question  (whether  jui^  or  jury),  must,  of  necessity, 
take  his  own  mind  as  the  standard  whereby  to  measnre  the  de- 
gree of  intellect  possessed  by  another  man.  You  must  not  arbi- 
trarily take  your  own  mind  as  the  measnre,  in  this  sense,  that 
you  should  say,  I  do  not  believe  such  and  such  a.  thing,  and  there- 
fore the  man  who  does  believe  it  is  insane.  Nay,  more,  you  must 
not  say,  I  should  not  have  believed  such  and  such  a  thing,  there- 
fore the  man  who  did  believe  it  is  insane.  But  you  must  of  ne- 
ceasiiy  put  to  yourself  this  question  and  answer  it :  Can  I  under- 
stand how  any  man  in  possession  of  his  senses  could  have  believed 
such  and  such  a  thing  t  And  if  the  answer  you  give  is,  I  cannot 
understand  it,  then  it  is  of  the  necessity  of  the  case  that  you 
should  say  the  man  is  not  sane.  Sir  J.  Nicholl,  in  another  pass- 
age, gives  what  appears  to  me  to  be  a  more  logical  and  precise 
definition  of  what  a  delusion  is.  [Here  follows  the  statement 
given  arUe,  p.  16.]  I  believe  you  will  find  that  that  test  applied 
will  solve  most,  if  not  all,  the  difficulties  which  arise  in  inveetiga- 
tions  of  this  kind.  .  .  . 
It  is  unfortunately  not  a  thing  unknown  that  parents — and  in 
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justice  to  vomea  I  am  boimd  to  sar  it  U  more  frequently  the 
ease  with  fathers  than  mothera, — that  they  take  unduly  harsh 
views  of  the  characters  of  their  children,  sons  especially.  That 
is  not  unknown.  Bat  there  is  a  limit  beyond  which  one  feela  that 
it  ceases  to  be  a  question  of  harsh,  unreasonable  judgment  of 
character,  and  that  the  repulsion  which  a  parent  ezhibita  towards 
one  or  more  of  his  children  must  proceed  from  some  mental  de- 
fect in  himself.  It  is  so  contrary  to  the  whole  current  of  hmnan 
nature  that  a  man  should  not  only  form  a  harsh  judgment  of  his 
children,  but  that  he  should  put  that  into  practice  so  as  to  do 
them  injury  or  deprive  them  of  advantages  which  most  men  de- 
sire above  all  things  to  confer  upon  their  children.  I  say  there  ia 
a  point  at  which  such  repulsion  and  aversion  are  themselves  evi- 
dence of  unaoundness  of  mind.  Fortunately  the  case  is  rare.  It 
is  almost  unexampled  that  a  delusion  consisting  solely  of  aver- 
sion to  children  is  manifested  without  other  signs  which  may  be 
relied  on  to  assist  one  in  forming  an  opinion  on  that  point.  Per- 
haps the  case  which  most  nearly  approaches  sach  an  one  was  Dew 
V.  Clark  and  Clark.  In  that  case  there  were  indeed  some  minor 
matters  which  were  adverted  to  by  the  judge  in  giving  his  judg- 
ment, but  he  passed  over  them  naturally  lightly.  For  instance, 
there  was  the  fact  that  the  testator,  who  had  practiced  medical 
electricity,  attached  extraordinary  importance  to  that  means  of 
cure  in  medical  practice.  He  conceived  that  it  might  be  applied 
to  every  purpose,  amongst  the  rest  even  to  the  assisting  of  women 
in  childbirth.  But  these  were  passed  over,  although  not  cast  aside 
altogether  by  the  learned  judge,  as  not  entering  into  the  basis  of 
his  judgment,  ^niat  he  did  rely  upon  was  a  long,  persistent  dis- 
like of  his  on^  child,  an  only  daughter,  who,  upon  the  testimony 
of  everybody  else  who  knew  her,  was  worthy  of  all  love  and  ad- 
miration, for  whom  indeed  the  father  entertained,  so  far  as  his 
nature  would  allow,  the  warmest  affection ;  but  it  broke  out  in 
the  most  extraordinary  form:  he  desired  that  his  child's  mind 
should  be  entirely  subjected  to  his  own,  that  she  should  make  her 
nature  known  to  him,  and  confess  her  faults,  which  of  course  a 
human  being  can  only  do  to  its  Maker ;  and  because  the  child  did 
not  fulfill  his  desires  and  hopes  in  that  respect,  he  treated  her  as  a 
reprobate  and  an  ontoast.  In  her  youth  he  treated  her  with  great 
craetty.  He  beat  her,  he  used  unaccustomed  forms  of  punishment. 


tvGoogle 


26  WHO  MAT  llAKB  A  WILL. 

and  he  cootmued  throughout  hiB  life  to  treat  her  as  it  she  irve 
the  wont,  instead  of  apparently  one  of  the  best  of  women.  In  the 
end,  he  left  her  indeed  a  sum  of  money  sufficient  to  save  her  from 
actual  want,  if  she  had  needed  it ;  but  in  fact  she  did  not  need  it. 
She  was  well  married  to  a  person  perfectly  able  to  support  her, 
and  it  might  have  been  argued  that  he  was  content  to  leave  her  to 
a  fortune  which  she  bad  secured  by  a  happy  marriage.  He  was 
not  content  to  leave  her  so.  He  bequeathed  to  her  a  sum  of 
money  which  would  have  been  sufficient  in  case  her  husband  had 
fallen  into  poverty,  to  save  her  from  actual  want,  and  the  rest 
of  his  property  he  left,  not  to  strangers  or  charities,  but  to  two  of 
his  nephews.  He  was  a  man  who  throughout  life  had  presented 
to  those  who  met  him  in  the  ordinary  way  of  business  or  the  ordi- 
nary intercourse  of  life  the  appearance  of  a  rational  man.  He 
had  worked  his  way  up  from  a  low  beginning.  He  had  educated 
himself  as  a  medical  man,  going  to  the  hospitals  and  learning  all 
that  could  be  learned  there,  and  he  amassed  a  large  fortune,  con- 
sidering what  he  commenced  with,  some  £25,000  or  £30,000,  by 
the  practice  of  his  profession.  Yet  upon  the  ground  I  have  men- 
tioned, that  the  dislike  he  had  conceived  for  his  child  had  reached 
such  a  point  that  it  could  only  be  attributed  to  mental  unsound- 
ness, the  will  BO  made  in  favour  of  the  nephews  was  set  aside,  and 
the  law  was  left  to  distribute  his  property  without  reference  to 
his  will.  I  have  said  that  one  usually  has  other  facts  before  one 
beside  the  bare  circumstance  of  a  father  conceiving  a  dislike  for  a 
child,  by  which  to  estimate  whether  such  dislike  were  rational  or 
irrational ;  so  in  this  case  it  has  been  contended  there  are  criteria 
from  which  to  judge  of  Mr.  Knight's  treatment  of  his  children  in 
his  lifetime  and  after  his  death  by  his  wilL  Tou  are  entitled,  in- 
deed are  bound,  to  consider  this  case  not  in  reference  to  any  par- 
tdeular  act,  not  to  confine  your  attention  to  one  particular  act 
such  as  the  making  of  a  will,  but  you  must  consider  Mr.  Knight's 
life  as  a  whole  in  order  to  determine  whether  in  January,  1869, 
when  he  made  the  will,  he  was  of  sound  mind.  Qentlemen,  I 
think  I  can  give  you  some  assistance  in  determining  the  question 
before  you  by  referring  to  what  has  been  said  on  the  subject  in 
another  department  of  the  law.  Some  years  ago  the  question  of 
what  amount  of  mental  capacity  was  required  to  make  a  man  re- 
■ponsible  for  crime  was  considered  in  McNanghten's  case.    No 


tvGoogle 


BOUQHTON  V.  KNIGHT.  27 

doobt  the  qaestion  is  treated  Bomewbat  differently  in  a  eriminal 
suit  to  what  it  is  here  (the  difference  I  will  explain  presently) ; 
but  there  is,  as  you  wiU  easily  see,  an  analogy  between  the  cases 
which  will  be  of  use  to  us  in  considering  the  points  before  ns. 
Lord  Chief  Justice  Tindal,  in  ezpreseing  the  opinion  of  all  the 
judges,  said:  "In  all  cases  every  man  is  to  be  presumed  to  be 
sane  until  the  contrary  is  proved,  and  it  must  be  clearly  proved, 
that  at  the  time  of  committing  or  ezeenting  the  act  the  party  was 
laboring  under  such  defect  of  reason  from  disease  of  the  mind  as 
not  to  know  the  nature  and  quality  of  the  aet  he  was  doing ;  or  it 
he  did  know  it,  that  he  did  not  know  he  was  doing  what  waa 
wrong."  That,  in  my  opinion,  affords  as  nearly  as  possible  a 
general  formula  which  is  applicable  in  all  cases  in  which  the 
question  arises,  not  exactly,  perhaps,  in  the  terms  I  have  read, 
but  to  the  extent  I  will  explain  to  you.  It  is  essential,  to  coosti* 
tute  responsibility  for  crime,  that  a  man  shall  understand  the 
nature  and  quality  of  the  thing  he  is  doing,  or  that  he  shall  be 
able  to  distinguish  in  the  act  he  is  doing  right  from  wrong.  Now, 
a  very  small  degree  of  intelligence  lb  sufBcient  to  enable  a  man  to 
judge  of  the  quality  and  nature  of  the  act,  and  whether  he  is 
doing  right  or  wrong,  when  he  kills  another  man ;  accordingly  he 
is  responsible  for  the  crime  committed  if  he  possesses  that  amount 
of  intelligence.  And  so  in  reference  to  all  other  concerns  of 
life, — ^was  the  man  at  the  time  the  act  was  done  of  sufficient  ca- 
pacity to  understand  the  nature  of  the  act  T  Take  the  question  of 
marriage.  It  is  always  left  in  precisely  the  same  terms  as  I  have 
to  suggest  in  this  case.  If  the  validity  of  a  marriage  be  disputed 
on  the  ground  that  one  or  other  of  the  parties  was  of  unsound 
mind,  the  question  will  be,  was  he  or  she  capable  of  nuderstand- 
ing  the  nature  of  the  contract  which  he  or  she  had  entered  into  1 
The  same  will  occur  in  regard  to  contracts  of  selling  and  buying. 
Again,  tabe  the  case  suggested  by  counsel,  of  a  man,  who  being 
confined  in  a  lunatic  asylum,  is  called  upon  to  ^ve  evidence. 
First,  the  judge  will  have  to  consider,  was  he  capable  of  under- 
standing  the  nature  and  character  of  the  act  that  he  was  called 
upon  to  do,  when  he  was  sworn  to  speak  the  truth  f  Was  he  ca- 
pable of  understanding  the  nature  of  the  obligation  imposed 
upon  him  by  that  oath  1  If  so,  then  he  was  of  sufBcient  capacity 
to  give  evidence  as  a  witness.  But,  gentlemeoj  whatever  degree 
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of  mental  Boundness  is  required  for  any  one  of  these  things, — re- 
sponsibility for  crime,  capacity  to  marry,  capacity  to  contract, 
capacity  to  g^ve  evidence  as  a  witneas, — I  most  tell  you,  without 
fear  of  contradiction,  that  the  highest  degree  of  all,  if  degrees 
there  be,  is  required  in  order  to  constitute  capacity  to  make  a 
testamentary  disposition.  And  you  will  easily  see  why.  Because 
it  involves  a  larger  and  wider  surrey  of  facts  and  things  than  any 
one  of  those  matters  to  which  I  have  drawn  your  attention.  Now 
I  woold  call  your  attention  to  a  case  which  has  been  frequently 
adverted  to  during  the  coarse  of  this  trial,  the  case  of  Banks  v. 
Qoodfellow  which  was  decided  in  the  Court  of  Queen's  Bench, 
when  I  had  the  honour  of  being  a  member  of  it.  I  was  a  party  to 
the  judgment,  bat  the  language  of  it  was  that  of  the  present 
Lord  Chief  Justice.  As  a  party  to  it,  I  am  bound  by  it  in  the 
sense  in  which  I  understand  its  words.  There  can  be  little  room 
for  misconception  as  to  its  meaning,  but  I  will  explain  to  you  the 
scope  and  bearing  of  it.  It  was  a  case  in  which  a  man  who  had 
been  subject  before  and  after  making  his  will  to  delusions,  was 
not  shown  to  be  under  the  influence  of  those  delusions  at  the  time, 
or,  on  the  other  hand,  to  be  so  free  from  them,  that  if  he  had 
been  ashed  questions  about  them,  he  would  not  have  manifested 
that  they  eziated  in  his  mind.  But  he  made  a  will,  by  which  he 
left  his  property  to  his  niece,  who  had  lived  with  him  for  many 
years,  and  to  whom  be  had  always  expressed  an  intention  to 
leave  his  property,  and  to  whom,  in  the  ordinsry  sense  of  the 
word,  it  wss  his  duty  to  leave  the  property,  and  of  whom  it  was 
right  he  should  take  care  on  his  death.  It  was  left  to  the  jury  to 
say  whether  he  made  that  will  uninfluenced  by  the  delusions  he 
was  shown  to  have  had  before  and  after ;  and  the  jury  found  that 
the  will  which  I  have  described  to  yon  was  made  free  from  the 
influence  of  the  delusions  under  which  he  suffered;  and  it  was 
held  that,  under  those  circumstances,  &e  jury  finding  the  fact 
in  that  wi^,  such  finding  could  not  be  set  aside.  I  will  not  trou- 
ble you  by  reading  the  whole  judgment,  which,  however,  would 
well  repay  the  trouble  of  reading  it,  by  laymen  as  well  as  by 
professional  men,  but  I  will  pick  out  passages  to  show  yon  how 
carefully  guarded  against  misapprehension  the  decision  is.  I 
shall  have  occasion  by-and-by  to  call  your  attention  to  instances 
in  which  I  think  tt  has  been  sought  to  apply  it  incorrectly  in  the 
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arguments  which  have  been  addreaaed  to  70a.  In  one  passage 
the  Lord  Chief  Justice  says:  "No  doubt  when  the  fact  that  a 
testator  has  been  subject  to  any  insane  delusion  is  established, 
6  will  should  be  regarded  wiUi  great  distrust,  and  every  pre- 
Bomption  should,  in  the  first  instance,  be  made  against  it.  Wbere 
insane  delusion  has  once  been  shown  to  hare  existed,  it  may  be 
difBcult  to  say  whether  the  mental  disorder  may  not  possibly 
haye  extended  beyond  Uie  particular  form  or  instance  in  which 
it  has  manifested  itself.  It  may  be  equally  difBenlt  to  aay  how 
far  the  delusion  may  not  have  influenced  the  testator  in  the  par- 
ticular disposal  of  bis  property.  And  the  presumption  against 
a  will  made  under  such  circumstances  becconea  additionally 
strong,  where  the  will  is,  to  use  ihe  term  of  the  civilians,  an  in- 
officious one;  that  la  to  say,  one  in  which  natural  affection  and 
the  claims  of  near  relationship  have  been  disregarded."  In  an 
earlier  passage  the  Lord  Chief  Justice  lays  down  with,  I  think 
I  may  say,  singular  accuracy,  what  is  essential  to  the  constitution 
of  testamentary  capacity:  "It  is  essential  to  the  exercise  of 
such  a  power  (of  making  a  will)  that  a  testator  shall  under- 
stand the  nature  of  the  act,  and  its  effects;  shall  understand 
the  extent  of  the  property  of  which  he  is  disposing;  shall  be 
able  to  comprehend  and  appreciate  the  claims  to  which  he 
ought  to  give  effect,  and  with  a  view  to  the  latter  object  that  no 
disorder  of  the  mind  shall  poison  the  affections,  pervert  his  sense 
of  right,  or  prevent  the  exercise  of  bis  natural  faculties,  that  no 
insane  delusion  shall  influence  his  will  in  disposing  of  his  prop- 
erty, and  bring  about  a  disposal  of  it  which,  if  the  mind  had 
been  sound,  would  not  have  been  made.  Here,  Uten,  we  have 
the  measure  of  the  degree  of  mental  power  which  shonld  be 
insisted  on.  If  the  boman  instincts  and  affections,  or  the  moral 
Bense  become  perverted  by  mental  disease,  if  insane  suspicion 
or  aversion  take  the  place  of  natural  affection,  if  reason  and 
judgment  are  lost,  and  tho  mind  becomes  a  prey  to  insane  de- 
lusions calculated  to  interfere  with  and  disturb  its  functions, 
and  to  lead  to  a  tffltamentary  dispositiOTi,  due  only  to  their 
baneful  influence,  in  such  a  case  it  is  obvious  that  the  condition 
of  t«tamentary  power  fails,  and  tJiat  a  will  made  under  such 
ciromnatances  ought  not  to  stand."  Gentlemen,  I  have  no  fear, 
when  rightly  understood,  of  that  case  being  misapplied.  .  .  . 
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Now,  geotleman,  these  being  the  epcxibs  of  his  life,  let  us  direct 
our  attention  to  the  manifestaticms  of  character  and  condition 
of  mind  in  him.  I  have  already  said,  in  my  opening  obeer- 
vations,  that  a  very  large  allowance  mugt  be  made  for  eccrai- 
tricities.  I  do  not  say  that  they  never  in  themselves  can 
amount  to  evidence  apon  which  a  jury  would  be  justified  in  com- 
ing to  the  conclusion  that  a  man  is  of  unaound  mind,  when 
coupled  with  what  I  will  call,  for  convenience  sake,  an  nnnata- 
ral  will,  bat,  certainly,  eccentricities  must  not  be  idlowed  to 
weigh  heavily  in  the  scale  against  the  argument  that  a  man  is  of 
sound  mind.  Really  the  forms  and  usages  of  society  aurronnd 
Sis  like  an  atmosphere,  and  compress  us  all  into  a  somewhat 
monotonous  imiformity  of  mould,  and  if  a  man  is  relieved  from 
this  pressure,  his  individnaUl?  will  expand  into  strange  and 
sometimes  fantastic  shapes,  but  it  must  not  be  assumed  he  is 
on  that  account  insane.  Uany  of  the  acts  of  the  deceased  of 
this  kind,  which  have  been  ennmerated  by  counsel,  cannot,  I 
think,  in  themselves  establish,  and  are  very  far  from  estab- 
lishing, unsoundness  of  mind.  They  may  suggest  the  idea, 
they  may  help  to  confirm  the  idea  derived  from  other  sources, 
that  tiiere  was  unaoundnes  in  his  mind ;  they  may,  so  to  speak, 
fill  up  the  crevices  of  the  argument,  but  they  do  not  themselves 
constitute  sound  material  on  which  a  conclusion  can  be  built 
as  to  the  deceased's  capacity.  (His  Lordship  fully  reviewed  all 
the  evidence  which  had  been  produced  at  the  trial,  and  con- 
cluded : ) 

It  is  for  yon  to  say  whether  the  accumulation  of  this  evi- 
dence (for  the  defendants)  has  not  this  effect  on  your  minds 
that  it  leads  yon  to  the  conclusion  that,  whatever  fluctuation 
there  mi^  have  been  in  the  condition  of  Mr.  Knight's  mind, 
for  some  years  before  he  made  this  will  he  had  been  subject  to 
delusions,  especially  in  reference  to  the  character,  the  inteo- 
tion,  and  the  motives  of  his  son's  acts;  and  if  you  so  find,  then 
I  must  impress  upon  you  that  it  becomes  the  duty  of  the  plain- 
tiffs to  satisfy  you  that  at  the  time  the  testator  made  the  will 
he  was  free  from  those  delusions,  or  free  from  their  influence. 
The  burthen  of  proof,  as  it  is  called,  is  upon  those  who  assert 
(hat  the  testator  was  of  a  sonnd  and  disposing  mind.  In  con- 
■ideiing  the  question  you  cannot  put  aside  the  contents  of,  and 
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giHTOilnding  circumstances  connected  with,  the  will.  Ag^,  on 
coasidering  whether  or  not  the  testator  was  free  from  delusions 
as  to  the  eh&ractera  of  his  several  sons,  when  he  passed  them 
over  in  the  disposition  of  his  real  estate,  leaving  them  onl; 
limited  sums  of  money  out  of  his  peraonalty,  you  must  not  dis- 
r^ard  the  fact  tliat  be  selected  in  their  place  one  who  had  no 
natural  claims  upon  him,  of  whom  he  knew  little,  and  to  whom 
he  was  under  no  such  obligations  as  are  usually  recognized  aa 
the  foundation  of  such  gifts.  You  most  take  that  into  your  con- 
sideration in  determining  whether  at  the  time  the  deceased 
made  his  will  those  prevailing  delusions  to  which  I  have  re- 
ferred had  passed  away,  or  were  utterly  inoperative.  Gentle- 
men, I  have  detained  yon  at  some  length.  I  felt  the  impor- 
tance of  the  case  was  such  aa  to  justify  it,  and  I  now  leave  you 
to  discharge  that  responsible  duty  of  which  I  reminded  you  at 
the  outset  of  the  observations  I  have  addressed  to  you. 

The  jury  found,  that  on  the  27th  of  January,  1869,  the  date  of 
the   will   propounded  by  the   plaintiffs,  the   deceased,   John 
Knight,  was  not  of  sound  mind,  memory  and  understanding. 
WAl  pronounced  againtt. 


WADDINGTON  v.  BTJZBT. 

45  N.  J.  Eq.  173, 16  Ail.  Rep.  690.  Court  of  Errors  and  Appeals 
of  New  Jersey,  Feb.  1,  1889. 

Appeal  from  prerogative  oonit;  McGill,  Ordinary.  43  N.  J. 
Eq.  154,  10  Atl.  Eep.  862. 

A  written  instmment  alleged  to  he  the  last  will  and  testa- 
ment of  Ruth  W.  Buzby  was  offered  to  the  orphans'  court  of 
Salem  coxmty  for  probate,  by  George  G.  Waddington,  executor 
therein  named,  and  probate  was  refused  on  objections  raised 
by  Nathan  W.  Buzby.  On  appeal  the  order  refusing  probate 
waa  affirmed  b^  the  ordinary,  and  the  proponent  appealed  to 
this  oourt 

SocDDSB,  J.  A  careful  oonsider&tion  of  the  faots  in  this 
eua  tan  duiis*d  n^  flnt  imprecnon,  and  lad  me  to  a  different 
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result  from  that  reached  in  the  conrta  which  have  made  the 
prior  examinationa  of  the  qaestions  presented.  It  appears,  in 
my  judgment,  that  sofflcient  wei^t  haa  not  been  given  to  the 
extent  of  the  right  vhich  the  law  ^ves  to  the  owners  of  prop- 
erty to  diapcae  of  it  by  will,  tJie  moderate  capaeity  required  for 
the  exercise  of  this  right,  and  the  aid  they  may  invoke  from 
others  in  giving  order  and  legal  form  to  their  wiahea  without 
Bubjectiug  them  to  the  charge  of  fraud  and  undue  influence.  At 
the  date  of  this  writing  and  its  execution,  April  20,  1882,  Bsth 
W.  Buzby  was  about  83  years  old,  and  she  died  in  1886. 
She  was  feeble  and  forgetful  to  the  extent  that  persona  ordi- 
narily are  at  sach  an  advanced  age,  and  she  was  nearly  blind, 
so  that  she  could  not  read,  or  did  so  with  difficulty.  Bat  she 
eoold  at  that  time  go  about  the  house,  knew  the  members  of 
the  family,  t&lked  about  her  business  affairs,  remembered  the 
amount  of  her  property  and  where  it  was  invested,  objected  to 
the  reduction  of  the  percental  of  interest,  toc^  a  part  in  the 
routine  of  the  boose  and  the  payment  of  bills,  and  conversed 
with  visitors  whom  she  knew.  She  had  been  an  intelligent 
woman,  but  not  of  very  strong  will,  rather  reticoit  than  talka- 
tive, and  became  more  silent  and  absent-minded  as  she  grew 
old.  She  was  injured  by  a  fall,  and  failed  in  phyueal  and  men- 
tal strength  from  that  time  gradually  until  her  deatii.  The 
opinions  of  witnesses  as  to  her  mental  capacity  are  of  no 
weight  unless  sustained  by  facts  on  which  such  opinions  are 
founded;  and  those  who  saw  ber  seldom,  or  but  once,  and  s^ 
she  waa  silent,  and  appeared  absent-minded,  give  little  aid  in 
determining  this  question.  Lowe  v.  Williamson,  2  N.  J.  Eq. 
82;  Sloan  v.  Maxwell,  3  N.  J.  Eq.  581;  "Whitenack  v.  Stryker, 
2  N.  J.  Eq.  8;  Andnss  v.  Weller,  3  N.  J.  Eq.  605;  Stackhonse 
V.  Horton,  15  N.  J.  Eq.  202;  Pancoast  v.  Graham,  Id.  294; 
Stevens  v.  Vancleve,  4  Waah.  C.  C.  262;  Den.  v.  Vandeve,  5 
K.  J-  Law,  589;  Harrison  v.  Rowan,  3  Wash.  C.  C.  580;  Turner 
7.  Cheesman,  15  N.  J.  Eq.  243;  Eddy's  Case,  32  N.  J.  Eq.  701, 
33  N.  J.  Eq.  574;  CoUins  v.  Osbom,  34  N.  J.  Eq.  511;  and 
others  that  might  be  cited, — are  cases  in  our  state  where  per- 
sons who  were  aged,  diseased,  blind,  and  infirm  have  execntei 
wills,  and  the  rule  of  capacity  by  which  they  may  be  sustuned 
has  been  enimciated. 
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*'lt  is  shown  to  f»v  toHifaeticn  that  th»  teBtatnx,  at  ihe 
time  ahe  eseeuted  this  writing,  was  capable  of  reccHeetvng  the 
property  the  was  about  to  dispose  of,  wnderstanding  the  man' 
ner  of  distrOfutinff  it  therein  set  forth,  the  objects  of  her 
bounty,  and  the  nature  of  the  business  in  which  the  was  en- 
gaged. If  so,  she  had  the  requisite  testtmenta»y  capacity." 

Ttie  paper  was  in  fact  executed  by  her  as  her  last  will  and  tea- 
tament,  in  the  presence  of  two  witoessea  present  at  her  house 
at  the  same  time.  The  attesting  clanse  does  not  say  that  they 
signed  in  the  presence  of  tiie  testatrix.  One  of  these  Bubscrib- 
ing  witnesses  ia  dead ;  the  other  is  living,  bat  does  not  remem- 
ber the  circumstaDoea.  He  is  certain  as  to  his  aignatore,  and 
that  of  the  other  witness  is  proved  by  his  son.  It  is  shown  by 
the  testimony  of  the  other  two  persona  who  were  present  at  the 
signing  of  the  paper  that  they  were  all  together  in  the  dining- 
room  when  ahe  signed  and  requested  them  to  sign  as  witnesses 
to  her  will.  This  completes  the  attestation.  It  also  appears  that 
the  will  was  read  to  her  before  ugning.  She  UhA  the  will  after 
execution,  herself,  np  stura,  pat  it  in  a  box  with  her  other 
papers  in  a  drawer  of  her  room  where  ahe  slept,  and  it  remained 
in  her  possession  until  her  death,  about  five  years  after  its 
date.  Of  the  fact  of  its  dne  execution,  and  her  oapacity  to  make 
it,  there  seems  to  me  to  be  satisfactory  proof  offered. 

The  more  serious  question  in  the  case  is  whether  Bath  W. 
Buzby  executed  this  writing,  purporting  to  be  her  laat  will  and 
testament,  through  the  undue  influence  of  Geoinie  G.  Wadding- 
ton,  the  proponent.  The  influence  that  will  vitiate  a  will  must 
be  such  as  in  some  degree  destroys  the  free  agency  of  the  tes- 
tator, and  constrains  him  to  do  what  is  against  his  will,  but 
what  he  is  unable  to  refuse,  or  too  weak  to  resist.  1  Jann. 
Wills,  §  87;  Lynch  v.  aements,  24  N.  J.  Eq.  431;  Moore  v. 
Blauvelt,  15  N.  J.  Eq.  367. 

It  is  claimed  that  thia  aippeara  in  several  particulars.  The 
proponent  wrote  the  will,  in  which  he  was  made  sole  executor, 
and  his  son  and  wife  were  favored  l^atees.  In  Bnsling  v.  Rua- 
ling,  35  K.  J.  Eq.  120,  36  N.  J.  Eq.  603,  it  was  said  that  the 
fact  tiiat  the  will  was  drawn  by  a  favored  legatee,  while  it  calls 
for  suspicious  scrutiny  of  the  drcmnstancea,  does  not,  of  itself, 
invalidate  the  wilL    The  same  rule  would  apply  where  the  l^a- 
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«iw  were  given,  not  to  himself,  but  to  tbow  who  stand  in  mch 
neftr  rela-tionship  to  him  as  a  boq  and  wife.  We  miut  there- 
fore lock  for  other  curcumstsooes.  Each  case  mmt  be  judged 
Iff  its  own ,  circimutt&nces,  and  no  seneral  rule  can  be  nude 
applicable  to  all  eases.  The  testatrix  had  three  children, — 
Mary  Buzby,  Bulah  Qashill,  and  Nathan  Buzby.  The  son  bad 
died  some  years  before  her  death,  leaviog  a  aon  of  the  same 
luime,  who  is  the  caveator  against  the  probate  of  this  will. 
Mary  Buzby  lived  with  her  mother  until  she  died,  on  March 
29,  1882.  She  cared  for  her  in  their  borne,  aided  her  in  the 
management  of  her  property,  but  there  is  no  evidence  that  she 
exercised  undue  influence  over  her.  Her  entire  property  was 
the  sum  of  $5,200  invested  In  bonds  and  mortgages,  and  some 
household  furniture  of  no  great  value.  Some  years  before  her 
death  she  made  a  will  by  which  she  beqaeathed  $1,200  to 
Beulah  Gaskill,  and  the  residue  to  Mary  Buzby.  That  will  was 
drawn  by  Aaron  Fogg,  a  neighbor.  On  the  evening  before 
Mary  died,  a  codicil  was  written  by  Aaron  Fogg  to  this  wilL 
He  went  to  the  testatrix 's  house,  at  the  request  of  1^  proponent, 
and  it  was  there  executed  by  Ruth  W.  Buzby  and  witnessed  by 
him  and  his  daughter,  who  went  with  him  for  that  purpose.  The 
exact  form  of  the  codicil  is  not  given,  but  it  w«8  for  the  benefit 
of  Mary  B.  Waddington,  the  proponent's  wife,  who  is  the 
daughter  of  Beulah  Gflskill,  and  granddaughter  of  Ruth  W. 
Buzby.  She  was  taken  by  the  testatrix  when  an  infant,  named 
after  her  daughter  Mary,  brought  up  by  them  with  care  and 
affection,  and  remained  with  them  until  her  marriage.  By  the 
will  in  controversy  $1,500  is  given  to  Beulah  Gaskill,  and  some 
furniture;  $100  to  Ann  B.  Gaskill,  and  some  silver-ware;  $100 
to  Isabella  P.  Gaskill,  and  some  silver-ware ;  $600  to  Asher  B. 
Waddington,  her  great-grandson;  $600  to  Martha  Hancock,  in 
lieu  of  any  cbaige  for  services  or  otherwise  she  might  make 
against  her  estate;  and  the  residue  to  Mary  B.  Waddingttm, 
her  granddaughter.  Her  reason  for  giving  no  legacy  to  her 
grandson  Nathan  W.  Bneby,  the  caveator,  is  stated  in  her  will 
in  these  words:  "My  grandscoi  Nathan  W.  Busby  heired  a 
legacy  for  one  thousand  dollars  by  the  will  of  bis  grandfather, 
Asher  Buzby.  By  the  failure  of  my  co-executor,  George  W. 
Ward,  I  have  been  compelled  to  pay  the  greater  put  of  said 
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legacy  ont  of  my  own  resources,  and  this  is  the  reason  my  aiud 
grandson  Nathan  W.  Buzby  is  not  mentioned  as  a  legatee  in 
this  instrument."  This  payment  was  demanded  of  her  by  her 
grandson  when  it  was  said  that  she  had  but  $10  left  in  the  house 
for  their  present  support ;  and  there  is  evidence  that,  although 
she  was  patient  at  the  time,  and  afterwards  treated  him  with 
kindness  and  affection,  she  was  displeased  with  his  demand  for 
the  money,  and  his  extravagance  in  spending  it  after  he  had 
received  it. 

Beolah  Oaskill  went  to  live  with  her  mother  after  Mary's 
death,  and  remained  with  her  until  her  death,  with  the  promise 
that  she  would  be  provided  for.  She  also  received  $1,500  by  the 
will  of  her  sister  Mary.  From  this  disposition  of  the  property 
it  will  appear  that  all,  excepting  $600  given  to  Martha  Han- 
cock for  services  in  the  family  from  the  time  she  was  a  chili, 
was  bequeathed  to  Beulah  Qaskill  and  her  children;  Mary  B. 
Waddington  and  her  son,  Asher,  namesake  of  his  grandfather, 
receiving  the  greater  portion  of  the  estate.  The  exclusion  of 
Nathan  W.  Buzby  was  in  the  former  will  drawn  by  Aaron  Fogg, 
with  which  Waddington  had  no  connection,  and  Beolah  GaskiU's 
individual  portion  was  largely  increased  after  the  death  of  her 
sister,  Mary,  by  her  will  and  by  the  terms  of  tiiis  will,  though 
in  these  proceedings  she  is  hostile  to  the  proponent.  These  dis- 
p(»ition8  appear  more  like  the  natural  operation  of 
the  mind  and  affection  of  the  testatrix  than  results 
of  the  fraudulent  contrivance  or  undue  inffnence  of  Wadding* 
ton,  who  wrote  this  will.  His  conduct,  his  character,  and  re- 
lationship to  her  do  not  warrant  such  charges  against  him  with- 
out more  direct  and  certain  evidence.  Until  abont  the  time  of 
Mary's  death  it  does  not  appear  that  he  took  any  interest  in  her 
business.  He  lived  at  Elsinboro,  two  and  a  half  miles  from 
the  testatrix's  home  in  Salem.  After  Mary's  death,  he  attended 
to  her  money  matters,  collected  her  interest,  and  deposited  it 
for  her,  advised  the  investment  of  her  money  when  the  security 
was  changed,  and  with  her  consent  reinvested  it  for  the  best  rate 
of  interest  she  could  obtain.  He  was  the  husband  of  her  grimd- 
daughter,  and  apparently  the  nearest  connection  with  whom  she 
could  advise,  and  on  whose  judgment  she  could  rely,  as  the  in- 
firmities of  age  increaMcL     While  it  would  have  been  more 
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delicate  and  prudent  for  him,  under  the  drenniBtviceB,  to  se- 
enre  the  serrioes  of  a  stranger  to  prepare  a  will  for  the  testatrix, 
yet,  if  she  had  sufficient  oapaeity  to  make  it,  and  this  is  the 
Tolimtaiy  expresdon  of  her  wishes  in  disposing  of  her  property, 
his  mistake  or  even  officioosness  in  t^idering  his  Berrices  ahoold 
not  be  allowed  to  defeat  her  purpose,  long  entertained  and  ex- 
pressed in  a  fonner  will,  to  exclude  the  caveator  from  any 
portion  in  her  property.  The  decree  should  be  reversed,  and 
the  will  admitted  to  probate. 

Under  the  peculiar  circumstances  of  this  case  the  caveator  will 
be  allowed  $250  in  lieu  of  costs,  expenses,  and  allowances  in  all 
courts;  and  the  executor  will  be  given  his  costs  and  expenses 
out  of  the  estate. 

Decree  reversed. 

Enafp  and  Patebson,  JJ.,  for  afOrmance.  The  CmEP  Jubticb, 
Dbpue,  Dixon,  Qasbibon,  Scudder,  Van  Stckel,  Bbown,  Cia- 
MBNT,  COLB,  and  McQebekw,  for  reversal. 


Kinda  of  Menttd  Incapactty* 

HATHORN  ET  AL.  v.  KING. 

8  Maes.  371.    18U. 

Appeal  from  decree  allowing  the  last  will  of  Mary  Norris,  de- 
ceased. Among  the  reasons  of  appeal,  one  was,  that  the  de- 
ceased was  not  of  sane  mind  at  the  time  of  execnting  the  will, 
and  on  this  an  issue  was  formed  to  the  country. 

On  trial  it  appeared  that  the  scrivener  was  called  in  at  11 
o'clock  in  the  morning  on  the  Slst  of  March,  and  received  from 
testatnx  directions  as  to  preparing  her  will.  She  was  then  very 
ill,  and  continued  sinking  until  6  o'clock  in  the  evening,  when 
she  executed  the  will,  and  at  a  quarter-past  8  o'clock  the  same 
evening  expired.  The  reporter  states  the  instructions  of  the 
court  as  follows: 

"After    the    examination    was    finished    the    evidence    was 

*  Bee  Sec.  946  flt  leq.,  Vol.  7,  Cyclomdla  of  Law. 
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mioTitely  sammed  up  to  the  jury  by  Sbdowioe,  J.,  and  the  jnry 
were  instrncted  by  him  (Sbwsll  and  Pabksb,  justices,  expressly 
concurring),  that  if  they  shonld  be  of  opinion  that  the  testatrix, 
at  the  time  of  dictating  the  will,  had  snfKcient  discretion  for  Uiat 
purpose,  and  that,  at  the  time  of  executing  the  will,  she  was  able 
to  recollect  the  partieulais  which  she  had  so  dictated,  they  might 
find  their  verdict  that  she  was  of  sound  and  disposiug  mind  and 
memory  at  the  time  of  executing  the  will.  And  they  found  ac- 
eordingly ;  and  the  will  was  proved,  approved,  and  allowed  by 
the  court." 


OOUilNS  V.  TOWNLET  AND  JOHNSON. 

31  N.  J.  Eq.  353.     1871. 

The  Orphans'  Court  admitted  to  probate  the  will  of  Sarah 
Collins,  deceased. 

Appeal. 

The  OitniNABT.  The  testatrix  was  ninety-ei^it  years  of  age 
at  the  time  she  made  the  will  in  question.  Upon  an  examination 
of  the  evidence  this  appears  to  be  the  only  ground  for  filing  a 
caveat  against  tiie  probate  of  her  will.  No  nnsoundneas  or 
imbecility  of  mind  is  shown  of  a  kind  that  approaches  to  defect 
of  testamentary  capacity.  Nor  is  there  any  proof  of  any  fraud, 
circumvention,  or  undue  influence  in  procuring  the  will.  There 
is  no  ground  to  sustain  the  appeal  against  the  admission  of  the 
will  to  probate. 

The  caveator  is  a  son  of  testatrix;  he  resided  not  far  from 
his  mother,  and  knew  her  situation  and  capacity.  More  than 
one  nnsuccessfnl  attempt  to  procure  an  inquisition  of  lunacy 
against  ber  in  tiie  last  years  of  her  life  bad  been  made  and 
failed.  Of  all  this  he  had  full  knowledge.  The  will  gave  the 
bulk  of  the  property  of  testatrix  to  (me  child,  and  very  little 
to  her  other  children ;  yet  this  child  was  a  daughtw,  with  whom 
she  had  lived  for  many  years,  and  who  had  taken  care  of  her 
b»fore  and  after  she  acquired  her  proper^  upon  the  death  of 
her  son  Hugh. 

There  may  exist  sufficient  reastm  for  examining  into  the  valid- 
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ity  of  a  will  made  by  a  mother  in  favor  of  a  danii^ter  witii  vlioia 
she  has  lived  for  years,  especially  when  the  testatrix  is  of  the 
age  of  Mrs.  Collins.  Her  other  children  have  tha  rig'ht  to 
require  that  it  he  clearly  proved  that  she  execated  the  will,  tm- 
deratandiiig  that  it  was  her  testamentary  act  When  they  go 
beyond  this,  and  eontinne  litigation  by  a  protracted  inquiry 
into  the  capacity  of  the  testatrix,  it  is  in  the  i^scretion  of  the 
court  to  award  costs  against  them,  or  to  refuse  any  allowance 
of  ooHtB,  as  they  think  the  conduct  of  the  contestants  may  justi- 
fy by  the  evidence  in  the  case.  The  Orphans'  Court  were  of 
opinion  that  sufficient  reason  for  continuing  the  contest  did 
not  appear,  and  therefore  refused  to  allow  costs.  I  concur  in 
that  opinion,  and  therefore  affirm  the  decree  in  that  particular 
also.  .  .  . 
The  proceedings  in  the  Orphans'  Court  are  in  all  things 

Affirmed. 


MIDDLEDITCH  ET  AL.  v.  WHiLIAMS  ET  AU 

45  N.  J.  Eq.  736,  17  Atl.  Bep.  826.    1889. 

Appeal  from  Orphans'  Court,  Essex  connty;  Eirkpatrick, 
Buttner,  and  Ledwith,  Judges. 

.Van  Fleet,  Vice  Ordinary.  The  question  presented  by  the 
appeal  in  this  case  is  whether  a  decree  made  by  the  Orphans' 
Court  of  Essex  county,  on  the  4th  day  of  Jane,  1888,  admitting 
to  probate  a  paper  purporting  to  be  the  last  will  of  William  H. 
Livingston,  deceased,  is  such  a  decree  as  the  court  should,  in 
view  of  the  facts  of  the  case  and  the  law  applicable  to  them, 
have  made.  The  paper  in  question  was  execated  on  the  11th  day 
of  January,  1887,  in  the  city  of  New  York,  where  the  testator 
then  resided.  It  appears  to  have  been  executed  in  strict  con- 
formity to  the  requirements  of  our  stattrte  regulating  the  execu- 
tion of  wills.  After  the  execution  of  the  paper  in  question,  Mr. 
Livingston  removed  to  the  city  of  Newark,  in  this  state,  where 
he  died,  <m  the  4th  day  of  February,  1888,  His  wife  died  in 
August,  1886,  and  after  that  date,  up  to  the  time  of  his  own 
death,  his  family  consisted  of  himself,  his  daughter,  liillian. 
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(his  tmly  snrviTir^  child,)  and  his  motlier-in-law,  Marie  C. 
Williams.  His  daughter,  at  the  time  of  her  mother's  death,  was 
five  or  six  years  of  age.  The  testator,  b;  the  paper  in  question, 
givea  all  his  property  of  every  kind  and  description,  to  his 
mother-in-law,  and  at  her  death  to  her  son  William  P.  Williams, 
in  tmst  for  his  daughter,  to  be  held  until  his  daughter  has 
attained  the  a^  of  25  years,  when  in  the  language  of  the  will, 
"said  property  shall  be  handed  over  intact  to  her:  provided, 
however,  that  in  consideration  of  taking  care  of  Lillian  till 
twenty-five  years  of  age,  or  until  her  marriage,  said  Marie  0. 
Williams  shall  be  supported  and  maintained,  in  her  ordinary 
manner  of  hving,  out  of  the  income  derived  from  sud  property; 
and  should  Marie  C.  Williams  be  living  when  Lillian  shall 
arrive  at  twenty-five  years  of  age,  then  Lillian  shall  give  unto 
Marie  C.  Williams  a  satisfactory  bond  or  guaranty  for  securing 
to  Marie  means  for  her  support  during  the  balance  of  her  life. 
Should  my  daughter,  Lillian,  die  before  Marie  C.  Williams, 
then  my  property  shall  belong  to  the  latter;  and  should  both 
Lillian  and  Marie  die  before  William  P.  Williams,  then  my 
property  shall  belong  to  the  last  named,  William  P.  Williams." 
Mrs.  Williams  and  William  P.  Williams  are  appointed  executors. 
It  is  not  shown  who  drew  this  paper,  nor  where,  nor  under 
what  circumstances,  it  was  drawn.  One  of  the  subscribii^  wit- 
nesses says  that  he  thinks  the  testator  wrote  it  himself.  That 
is  the  on^  information  we  have  respecting  its  preparation  or 
origin. 

The  validity  of  this  paper,  as  the  will  of  William  H.  Idv- 
isgstoQ,  is  contested  on  two  grounds:  First,  it  is  said  that  it  is 
shown  to  be  the  product  of  an  insane  mind;  and,  second,  that 
it  is  shown  to  be  the  result  of  the  exercise  of  undue  influence. 
And  it  is  claimed  that  the  contents  of  the  paper  itself  furnish 
strong  evidence  of  the  truth  of  both  these  objections.  A  vrill 
may  be  contrary  to  the  principles  of  justice  and  humanity, — its 
provisions  may  be  shockingly  unnatural  and  extremely  unjust; 
nevertJieless,  if  it  appears  to  have  been  made  by  a  person  of 
sufficient  age  to  be  competent  to  make  a  will,  and  also  to  be 
the  free  and  unconstrained  product  of  a  sound  mind,  the 
courts  are  bound  to  uphold  it.  The  conrts  must  so 
treat  papers  of  this  kind,  in  order  to  maintain  that  grest 


tvGoogle 


40  WHO  HAT  HAKE  A  VUJj. 

priDcipIe  which  eonfere  ttpon  ever?  citizen,  of  full  age  and 
nonnd  mind,  the  right  to  do  with  his  own  as  he  pleases,  so 
long  as  he  does  not  attempt  to  apply  his  property  to  an  im- 
moral  or  anla.wfiil  purpose.  But  in  cases  where  want  of  testa- 
mentary capacity  or  undae  influence  is  alleged,  it  is  the  duty 
of  the  court  to  sean  the  provinons  of  t^e  will  to  see  whether 
or  not  they  famish  any  evidence  of  the  truth  of  the  charges 
made  against  its  vaUdity . 

The  featnre  of  the  paper  under  consideration  which  is  most 
likely  to  attract  attention,  as  tending  to  show  that  the  disposi- 
tion which  the  testator  made  of  the  property  is  both  unnatural 
Bnd  unjnat,  is  the  fact  that  he  has,  either  inconsiderately  or 
designedly,  manifested  an  unnatural  preference  for  hia  moth- 
er-in-law and  brother-in-law  over  the  issue  of  hia  daughter.  On 
scanning  the  will,  it  will  be  observed  that  it  contains  no  indi- 
cation whatever  that  the  testator  intended,  in  case  his  daughter 
should  have  issue,  but  did  not  survive  her  grandmother  and  her 
nnde,  that  her  issue  should  take  his  property.  On  the  contrary, 
if  the  will  be  read  according  to  its  plun  words,  it  would  seem 
to  he  entirely  clear  that  he  intended,  if  hia  daughter  died  in 
the  life-time  of  either  her  grandmother  or  her  ande,  that  his 
property  should  go,  even  if  his  daughter  left  issue,  not  to  her 
issae,  but  first  to  her  grandmother,  if  she  was  then  living,  hot, 
if  not  living,  then  to  her  uncle.  Such  I  understand  to  be  the 
plain  direction  of  the  will.  It  says:  "Should  my  daoghtar 
Lillian  die  before  Marie  C.  Williams,  then  my  property  shall 
beloBg  to  the  latter;  and,  should  both  Lillian  and  liuie  die 
before  William  P.  Williams,  then  my  property  shall  belong  to 
the  last  named,  William  P.  Williams."  Death  ia  here  spoken 
of  generally,  and  without  restriction  as  to  time.  The  testator 
does  not  say,  "If  my  daughter  Lillian  shall  die  without  leaving 
lawful  issue  surviving  her,  before  attaining  twenty-five  years  of 
age,  then  my  property  shall  go  either  to  her  grandmother  or  her 
uncle;"  but  what  he  si^  is,  if  Ullian  shall  die  before  her 
grandmother  or  before  her  nnde,  then  hia  property  shall  go 
to  her  grandmother,  if  living,  but  if  not,  then  to  her  unde. 
Lillian 's  issue  is  not  mentioned,  nor  ia  any  provisicm  made  for 
it,  either  expresdy  or  constructively,  thongh  the  poffiibili^  that 
she  might  have  mae  before  attaining  25  is  a  thing  which,  it 
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would  Beem,  must  have  beea  before  the  testator's  mind;  for  in 
making  provision  for  her  care  he  limits  the  period  tiiat  her 
grandmother  shall  take  care  of  her  to  the  time  when  she  attains 
25,  or  until  her  marriage.  But  suppose  we  say  that,  according 
to  the  settled  rule  of  construction  in  such  cases,  the  true  mean- 
ing of  the  will  is  that  neither  the  grandmother  nor  the  uncle 
will  take  unless  Lillian  shall  die  before  attaining  25  years  of 
age, — and  that,  I  think,  ia  the  eonstruction  which  should  be 
adopted, — still  it  is  apparent  that  under  this  view  the  will  is 
not  such  a  one  as  a  father,  having  an  only  child,  and  in  the  full 
possesion  of  his  senses,  and  with  the  instincts  and  affections 
common  to  our  nature,  would,  when  entirely  free  from  any 
sinister  influence,  have  been  likely  to  make ;  for  under  this  view 
it  will  be  seen  that  if  Lillian  marries,  has  issue,  and  dies  before 
attaining  25,  her  grandmother  or  her  unde  will  take  the  prop- 
erty given  by  the  will  to  the  exclusion  of  her  issue.  The  will  in 
this  respect  is,  in  my  judgment,  both  unnatural  and  unjust. 

But  this,  standing  alone,  constitutes  no  reason  why  the  paper 
should  not  be  given  effect  as  the  will  of  the  testator.  It  may 
help  to  show  that  the  testator  lacked  testamentary  capacity,  or 
that  his  will  is  not  the  free  expression  of  his  mind  and  heart, 
but  in  a  case  where  it  appears  that  he  had  the  requisite  capac- 
ity, and  that  bis  will  is  the  unfettered  expression  of  his  wishes, 
it  amounts  to  nothing  at  all.  The  paper  in  question  is,  however, 
assailed  on  other  grounds.  It  is  charged  that  it  is  the  direct 
product  of  an  insane  delusion.  The  testator  was  a  believer  in 
spiritualism;  that  is,  he  believed  the  spirits  of  the  dead  can 
communicate  with  the  living,  through  the  agency  of  persons 
called  "mediums,"  and  who  possess  qualities  or  gifts  not 
possessed  by  mankind  in  general.  The  proofs  show  that  the 
testator  stated  to  several  persons,  prior  to  the  execution  of  his 
will,  that  the  spirit  of  his  dead  wife  had  requested  him, 
through  a  medium  residing  in  Forty-Sixth  street,  in  the  city 
of  New  York,  to  make  provision  for  his  mother-in-law  in  his 
wilL  To  one  person  he  said  that  his  wife's  spirit  bad  requested 
him  to  give  all  his  property  to  her  mother,  and  to  do  it  in 
saeh  ft  way  that  none  of  his  relatives  could  get  it  away  frcnn  her. 
To  the  ume  person  he  said,  at  another  time,  that  the  spirit  of 
his  wife  waa  constantly  urging  him  to  make  a  will  in  favor  of 


tvGoogle 


42  WHO  MAY  MAKB  A  VtLL. 

her  mother.  To  another  person  he  said  that  the  epirit  of  his 
wife  had  requested  him  to  be  good  to  her  mother,  and  see  ' 
that  she  was  made  comfortable  during  the  remiunder  of  her 
life,  and  he  also  said  that  be  intended  to  make  a  will,  leaving 
enough  to  his  mother-in-law  to  make  her  comfortable,  because 
his  wife  wanted  him  to  do  so.  The  testator's  wife,  by  her  will, 
gave  all  her  property  to  the  testator,  sabjeet,  however,  to  an 
annual  payment  of  $500  to  her  mother,  and  a  like  amn  to  her 
brother,  William  P.  Williams,  during  their  joint  lives,  and, 
after  the  death  of  either,  then  to  the  payment  of  $1,000  an- 
nually to  the  survivor  during  his  or  her  life.  The  evidence 
shows,  I  think,  beyond  doubt,  that  the  testator  believed,  fully 
and  thoroughly,  that  the  messages  which  were  delivered  to  him 
as  commanicationB  from  his  wife,  actually  came  from  her  spirit, 
and  that  her  spirit  knew  constantly  all  that  he  was  doing. 

The  important  question  which  this  branch  of  the  case  pre- 
sents for  decision  is,  was  such  belief  an  insane  delusion  t  The 
prevailing  doctrine  in  England,  up  to  the  time  the  court  of 
queen's  bench  decided  Banks  v.  Goodfellow,  L.  R,  5  Q.  B.  549, 
was  that  any  degree  of  mental  unsoundness,  however  slight,  and 
even  if  it  exercised  no  influence  over  the  testator  in  t" firing 
his  will,  and  was  wholly  unconnected  with  the  disposition  he 
had  made  of  his  property,  would,  nevertheless,  be  fatal  to  the 
validity  of  his  will.  The  course  of  reasoning  which  led  to  the 
adoption  of  this  doctrine  is  stated  as  follows  by  Cockbnm,  C. 
J.,  in  Banks  v.  Qoodfellow  (page  559) :  "To  constitute  testa- 
mentary capacity,  soundness  of  mind  is  indispensably  neces- 
sary. But  the  mind,  though  it  has  various  faculties,  is  one  and 
indivisible.  If  it  is  disordered  in  any  one  of  these  faculties, 
if  it  labors  under  any  delusion  arising  from  such  disorder, 
thoi^h  its  other  faculties  and  functions  may  remain  undis- 
turbed, it  cannot  be  said  to  be  sound.  Such  a  mind  is  unsound 
and  testamentary  incapacity  is  the  necessary  consequence."  A 
different  doctrine  was  established  by  Banks  v.  Qoodfellow.  It 
was  there  held  that  if  a  testator  possesses  sufficient  mental 
power  to  take  into  account  all  the  considerations  necessary  to 
the  proper  making  of  a  will,  though  he  is  subject  to  some  de- 
lusion, yet  if  it  appears  that  such  delusion  did  not  inflnence 
him,  and  was  not  calculated  to  influence  him,  in  making  hia 
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will,  his  will  is  entitled  to  be  regarded  as  a  valid  testamentary 
act,  and  shonld  be  upheld.  The  principle  established  by  that 
case  is  expressed  in  the  following  sentence  of  Chief  Justice 
Cockbum's  opinion:  "If  it  be  conceded,  as  we  think  it  must  be, 
that  the  only  le^timate  or  rational  ground  for  denying  testa- 
mentary capacity  to  persons  of  unsound  mind  is  the  inability 
to  take  into  account  and  give  due  effect  to  "the  considerations 
which  ought  to  be  present  to  the  mind  of  a  testator  in  making 
his  will,  and  to  influence  his  decision  as  to  the  disposal  of  his 
property,  it  follows  that  a  degree  or  form  of  unsoundness  which 
neither  disturbs  the  exercise  of  the  faculties  neceasary  for  such 
an  act,  nor  is  capable  of  influencing  the  result,  ought  not  to 
take  away  the  power  of  making  a  will,  or  place  a  person  so 
circumstanced  in  a  leas  adrantageous  position  than  others  with 
regard  to  this  right."  All  sut»equent  cases  arising  in  England 
have  been  decided  according  to  this  principle,  and  it  is  oow  the 
establMhed  law  of  that  country.  Bou^ton  v.  Knight,  L.  B.  3 
Frob.  &  Div.  64;  Jenkins  v.  Morris,  14  Ch.  Div.  674;  Smee  v. 
Smee,  5  Prob.  Div.  84.  The  same  principle  has,  in  its  substance, 
been  recognized  by  the  court  of  errors  and  appeals  of  this 
state.  Chief  Justice  Beasley,  in  pronouncing  the  judgment  of 
that  ooort  in  Lozear  v.  Shields,  23  N.  J.  Eq.  509,  declared  that 
partial  insanity  was  insufBeient  of  itself  to  justify  a  decree 
setting  aside  a  sale  of  real  property  or  any  other  act.  He  said : 
"Mania  does  not,  per  ae,  vitiate  any  transaction;  for  the  ques- 
tion is  whether  such  transaction  has  been  affected  by  it.  Where 
a  pure  defense  of  mental  incapacity  is  interposed,  t  think  the 
true  test  in  this  class  of  cases  ia  whether  the  party  had  the 
ability  to  comprehend,  in  a  reasonable  manner,  the  nature  of 
the  affair  in  which  he  participated.  This  is  the  rule,  in  the  ab- 
sence of  fraud;  for  fraud,  when  present,  introduoea  otier  prin- 
ciples  of  decision."  My  own  view  as  to  the  true  rule  on  this 
subject  may  be  stated  as  follows:  Even  if  it  appears  that  a 
testator  was  subject  to  an  insane  delusion  when  he  made  his 
will,  but  it  is  also  made  to  appear  that  his  delusion  was  not  of 
a  character  likely  to  influence  him,  and  did  not  influence  him  in 
the  disposition  which  he  made  of  his  property,  his  will  should  h.) 
declared  valid. 
But  this  is  somewhat  aside  from  the  question  mainly  in  cou- 
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test  on  this  branch  of  the  case,  namely,  la  a  belief  in  spiritnal- 
ism  an  insane  delamonf  Sir  John  Nicboll,  in  the  celebrated  case 
of  Dew  T.  Clark,  3  Addams,  Ecc.  79,  (2  En?.  Ecc.  R.  441,)  da- 
fined  "insane  delusion"  as  foilowa:  "Wherever  the  patient 
once  conceives  something  extravagant  to  exist,  which  has  still 
no  existence  whatever  but  in  his  own  heated  imagination,  and 
wherever,  at  the  same  time,  having  once  so  conceived,  be  ia  in- 
capable of  being,  or  at  least  of  being  permanently,  reasoned 
out  of  that  conception,  such  a  patient  ia  said  to  be  under  a 
delusion  in  a  peculiar,  half-technical  sense  of  the  term, 
and  the  absence  or  presence  of  delusion,  so  understood, 
forms,  in  njy  judgment,  the  true  and  only  test  or  criterion  of 
present  or  absent  insanity."  Dr.  Haggard's  report  of  the  opin- 
ion pronounced  in  Dew  v.  Clark  attributes  somewhat  difFerent 
langua^  to  Sir  John  Nicholl.  The  following  is  the  definition, 
as  he  reports  it:  "When  persons  believe  things  to  exist  which 
exist  only,  or  at  least  in  that  degree  exist  only,  in  their  own 
imagination,  and  of  the  non-existence  of  which  neither  ail- 
ment nor  proof  can  convince  them,  they  are  of  unsound  mind : 
or,  as  one  of  the  counsel  accurately  expressed  it,  '  it  is  only  the 
belief  of  facts  which  no  rational  person  would  have  believed, 
that  is  insane  delusion.'  "  1  Williams,  Ex'rs,  35;  1  Redf.  Wills, 
71.  Sir  James  Hannen  in  Boughton  v.  Enight,  L.  B.  3  Prob.  & 
Div.  64-68,  adopted  the  definition  as  reported  in  3  Addams  as 
the  true  one.  He  sud  he  believed  it  would  solve  most,  if  not 
all,  the  difiBculties  which  could  arise  in  invefftigations  of  the 
kind  now  under  consideration.  Chief  Judge  Denio,  in  Society 
V.  Hopper,  33  N.  T.  619-624,  said:  "If  a  person  persiartently 
believes  supposed  facts,  which  have  no  real  existence  except 
in  bis  perverted  imagination,  and  against  all  evidence  and 
probability,  and  conducts  himself,  however  Ic^cally,  upon  the 
assumption  of  their  existence,  he  is,  so  far  as  they  are  concerned, 
under  a  morbid  delusion;  and  delusion,  in  that  sense,  ia  in- 
sanity." And  Cockbum,  C.  J.,  in  Banks  v.  Qoodfellow,  (page 
560,)  says:  "When  delusions  exist  which  have  no  foundation 
in  reality,  and  spring  only  from  a  diseased  and  morbid  condi- 
tion of  the  mind,  to  that  extent  the  mind  must  necessarily  be 
taken  to  be  unsound." 
According  to  theae  definitions,  it  is  only  a  delusion  or  con- 
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eeptiou  wMcb  springs  up  Bpontaneoosly  in  the  mind  of  a  tes- 
tator, and  is  not  the  result  of  eztrinsilc  evidence  of  any  kind  that 
can  be  regarded  as  furnishing  evidence  that  his  mind  is  dis- 
eased or  unsound;  in  other  words,  that  he  is  subject  to  an 
insane  delusion.  If,  without  evidence  of  any  kind,  he  imagines 
OT  conceives  something  to  exist  which  does  not  in  fact  exist, 
and  which  no  rational  person  would,  in  the  absence  of  evidence, 
believe  to  exist,  then  it  is  manifest  that  the  only  way  in  which 
his  irrational  belief  can  be  accounted  for  is  that  it  is  the  product 
of  mental  disorder.  Delo^ons  of  this  kind  can  be  accounted 
for  upon  no  reasonable  theory  except  that  they  are  the  crea- 
tions of  some  derangement  of  the  mind  in  which  they  originate. 
To  illustrate:  In  3mee  v.  Smee,  5  Prob.  Div.  84,  the  testator 
imagined  himself  to  be  the  son  of  George  17.,  and  that  when 
he  was  bom  a  la^te  sum  of  money  had  been  put  in  his  father'a 
hands  for  him,  but  which  his  father,  in  fraud  of  hts  rights,  had 
distributed  to  his  brothers;  and  in  Smith  v.  Tebbitt,  L.  R.  1 
Prob.  &  Div.  398,  the  testatrix  imagined  herself  to  be  one  of 
the  persons  of  the  Trinity,  and  her  chief  legatee  to  be  another. 
The  deluffloa,  in  both  instances,  as  will  be  noticed,  was  indis- 
putably a  wild  and  baseless  fancy,  not  the  product  of  evidence 
of  any  kind,  but  obviously  the  offspring  of  a  disordered  condi- 
tion of  mind.  But  where  a  testator  is  induced,  by  false  evidence 
or  false  statements,  to  believe  a  fact  to  exist  which  does  not 
exist,  or  where,  in  consequence  of  his  faith  in  evidence  which 
is  true,  but  which  is  wholly  insnfBcient  to  prove  the  truth  of 
what  he  believes,  he  believes  a  fact  to  exist  which  in  reality  has 
no  existence,  his  belief  may  show  want  of  discernment,  that  he 
is  overcrednlous  and  easily  duped,  or  that  he  lacks  power  to 
analyze  and  weigh  evidence,  or  to  discriminate  between  what 
is  true  and  what  is  false,  but  it  furnishes  no  evidenee  whatever 
that  his  mind  is  diseased.  His  belief  m^  show  lack  of  judg> 
ment  or  want  of  reasoning  power,  but  not  that  his  mind  is  nn- 
aoond. 

The  testator's  belief  in  spiritualism  was  not  a  morbid  fancy, 
rinng  spontaneously  in  his  mind,  but  a  oonviotion  prodnoed  by 
evidence.  The  proofs  show  that  when  he  fiist  commenoed  at- 
tending what  are  called  "seances"  he  was  indined  to  be  dcep- 
tical.  AJHierwards  his  mind  seemed  to  be  in  aa  unstable  condi- 
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tion, — he  sometimes  believed  and  at  others  donbt«d;  and  that 
it  was  not  until  the  apirita  gave  an  extraordinary  exhibition  of 
their  power,  by  printing  or  painting  on  a  pin,  worn  by  hia 
mother-in-law  on  her  neck,  in  brilliant  letters,  which  sparkled 
like  diamonds,  the  word  "Dickie,"  a  pet  name  of  his  dead  wife, 
that  hia  last  doubts  as  to  the  reality  of  the  manifestations  were 
removed.  Believing,  aa  I  do,  that  these  manifestations  were 
correctly  described  by  Tioe-Chancellor  Giffard,  in  Lyon  (v. 
Home,  L.  B.  6  Ik[.  655-681,  when  he  called  them  "  mischievous 
nonsense,  well  oaleulated,  on  the  one  hand,  to  delude  the  vain, 
the  weak,  the  foolish,  and  the  superstitious,  and,  on  the  other, 
to  assist  the  projects  of  the  needy  and  of  the  adventurer"  still 
it  seems  to  me  to  be  entively  clear  that  it  cannot  be  said  that  a 
person  who  does  believe  in  their  reality  is,  because  of  such  be- 
lief, of  unsound  mind,  or  subject  to  an  insane  delusiim.  No  court 
has  as  yet  so  held.  No  cases  on  this  subject  were  cited  on  the 
argument.  Those  which  I  have  examined  uniformly  hold  that 
a  belief  in  spiritualism  is  not  insanity.  The  court  in  Robinson 
V.  Adams,  62  Me.  369,  said:  "Belief  in  spiritualism  is  not  in- 
sanity, nor  an  insane  delusion.  .  .  .  The  term  'delusion,* 
as  applied  to  insanity,  is  not  a  mere  mistake  of  fact,  or  the  being 
misled  by  false  testimony  or  statements  to  believe  that  a  fact 
exists  which  does  not  exist."  And  in  Brown  v.  Ward,  53  Md. 
376,  it  was  said:  "The  court  oannot  say,  as  matter  of  law,  that 
a  penson  is  insane  becaose  he  holds  the  belief  that  he  can 
communicate  with  spirits  (of  the  dead),  and  can  be  and  is  ad- 
vised and  directed  by  them  in  Ms  business  transsictions  and  in 
the  disposal  of  his  properly."  Substantially  the  same  view  was 
expressed  in  Otto  v.  Doty,  61  Iowa,  23,  15  N.  W.  Bep.  578,  and 
also  in  the  matter  of  Smith's  Will,  52  Wis.  543,  8  N.  W.  Rep. 
616  and  9  N.  W.  Bep.  665.  The  utmost  length  to  which 
any  court  has  as  3^  gone  on  this  subject  is  to  declare 
that  a  belief  in  spiritualism  may  justify  the  setting 
aside  of  a  will  when  it  is  shown  that  the  testator,  through  fear, 
dread,  or  reference  to  the  spirit  with  which  he  believed  himself 
to  be  in  communication,  allowed  his  will  and  judgment  to  be 
overpowered,  and  in  disposing  of  hia  property  followed  implic- 
itly the  direcrtions  which  he  believed  the  spirit  gave  him;  but 
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in  such  case  the  will  is  set  aside,  not  on  the  grounti  of  insanity, 
but  of  undue  infinence.  Tbompeon  v.  Hawks,  14  Fed.  Rep.  902. 
There  is  no  evidence  in  this  case  which  will  support  a  eon- 
dnsion  that  the  testator  at  the  time  he  executed  his  will,  was 
sabject  to  an.  insane  deluuon.  Nor  do  I  think  there  is  any  evi- 
dence in  the  case  which  will  support  a  judgment  declaring  that 
the  will  in  question  is  the  result  of  iindue  influence.  There  is 
no  proof  tending  to  show  what  influence  the  spirits  or  the  me- 
dium exercised  over  the  testator  in  making  his  will,  except  that 
which  proceeded  from  the  testator's  own  month.  His  declara- 
tions are  competent  to  show  the  condition  of  his  mind,  but  not 
to  prove  undue  influence  against  either  persona  or  spirits.  Rus- 
ling  V.  Rusling,  36  N.  J.  Eq,  603-607.  For  the  purpose  of  prov- 
ing undue  influence,  they  are  without  the  least  force.  Neither 
the  medium,  nor  Mrs.  Williams,  (the  mother-in-law,)  nor  any 
other  person  who  was  present  at  any  of  the  seances,  has  been 
exiamined  as  a  witness.  No  legal  evidence  of  what  occurred  at 
any  of  them  is  before  the  court.  The  charge  of  undue  influence 
is  mainly  directed  against  Mrs.  Williams.  She  is  said  to  be  a 
believer  in  spiritualism,  and  the  proofs  show  that  she  went 
with  the  testator  frequently  when  he  went  to  the 
medium  to  consult  the  spirit  of  his  dead  wife.  There  are 
some  things  in  her  conduct  which  are  calculated  to  create  strong 
suspicion.  Without  apparent  cause  she  seems  to  have  entertained 
feelings  of  strong  dislike  towards  all  the  testator's  relatives.  On 
the  day  of  his  wife's  funeral  she  ordered  his  sister  out  of  the 
house,  without  cause  or  right,  and  in  utter  defiance  of  the 
proprieties  of  the  occasion,  and  after  his  sister  refused  to  go 
she  put  herself  so  near  to  the  testator  and  his  sister  as  to  be 
able  to  overhear  everything  they  said.  Prom  that  time  forward, 
np  to  the  time  of  testator's  death,  Mrs.  Williams  continued  to 
reside  with  him,  and  his  sister  never,  after  the  funeral,  went  to 
his  house,  nor,  so  far  as  appears,  did  any  of  his  other  relatives. 
When  the  testator  died  Mrs.  Williams  not  only  neglected  to 
send  notice  of  his  death  to  any  of  his  relatives,  but  ^d  what 
she  could  to  conceal  his  death  from  them  After  the  testator's 
death  she  admitted  that  she  had  persuaded  or  gotten  him  to 
insert  the  clanse  in  his  will  which  defers  the  turning  over  of  his 
property  to  his  daughter  until  she  is  25,  stating  that  the  rea- 
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Bon  that  she  did  80  was  becavM  she  thought  that  when  tht 
dauf^tcr  WM  of  ag«  some  old  fool  aagbt  come  aftsr  her  for 
hiT  money,  and  she  wanted  to  protect  her  against  snch  persons ; 
and  it  also  B>ppeai8  that  she  was  present  when  the  spirita  gave 
the  testator  such  evidence  of  their  presence  as  he  regarded  oon- 
elusive,  by  printing  on  a  pin  on  her  neck,  in  brilliaiit  letters,  the 
pet  name  of  his  wife.  These  things  naturally  breed  suspicions 
and  create  fears.  They  show  that  it  is  possible  that  every  mes- 
sage the  testator  received,  purporting  to  come  from  the  spirit 
of  his  dead  wife,  came,  not  from  the  dead,  bnt  from  the  living, 
€uid  that  everything  that  was  done  to  dispel  the  testator's 
doubts,  and  to  induce  him  to  believe  in  the  reality  of  the  spir- 
itual manifestations  which  he  witnessed,  was,  from  b^inning 
to  end,  a  prearranged  scheme  of  deception  and  fraud.  But  there 
is  no  proof  in  the  case  which  will  support  a  judgment  that  such 
was  the  fact.  There  is  enough  b>  raise  a  strong  suspicion,  but 
not  enough  to  produce  conviction.  Undue  influence,  like  fraud, 
cannot,  in  a  case  where  no  relation  of  trust  exists,  be  presumed, 
but  must  be  proved.  I  strongly  suspect  that  the  testator  waa 
duped.  It  .may  also  be  true  that  be  was  unduly  influenced.  I 
believe  that  the  examination  of  Mrs,  Williams,  or  the  medium, 
as  a  witness,  would,  in  all  probability,  have  made  many  things 
which  now  seem  dark  and  obscure,  plain  and  clear.  The  qne»- 
tion,  however,  whether  or  not  the  paper  in  question  is  the  will 
of  the  testator,  must  be  decided  by  the  evidence  before  the 
court.  Taking  that  &s  the  sole  guide  to  the  judgment  to  be 
pronounced,  I  think  it  is  the  duly  of  tiie  court  to  affirm  the 
decree  made  below. 


IN  RE  MACPHEBSON'S  WILL. 
4  N.  Y.  8v/pp.  181.  1889. 

The  will  of  Sara  J.  MacPbetBon,  deceased,  was  offered  for 
probate  by  John  MacPherson  father  of  the  executrix  therein 
named,  who  was  an  Infant.  Elizabeth  Hammond  contested  it 
on  the  ground  of  want  of  testamentary  capacity.  The  letter  re- 
ferred to  in  the  opinicm  as  having  been  left  at  the  bouse  of 
Judge  Angell,  consisted  of  disconn«cted  and  irrelevant  expres- 
sions, wholly  without  meaning. 
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IUnsoh,  S.  a  perusal  of  the  testimoiiy  taken  in  this  caae 
must  lead  any  mind  to  tbe  conclusion  that  the  testatrix,  for  a 
considerable  period  before  her  death,  was  an  excitable,  sickly 
woman,  who,  on  slight  provocation,  and  often  with  no  appar- 
ent cause,  flew  into  fits  of  passion,  and  displayed  miiny  symp- 
toms of  a  diseased  mind.  Conversation  upon  topics  connected 
with  certain  of  her  relatives  invariably  excited  her  to  some  out- 
burst. No  person  in  the  enjoyment  of  her  senses  would  have 
composed  the  letter  which  appears  to  have  been  left  at  tbe 
house  of  Judge  Angell  by  the  deceased.  Nevertheless,  the  unani- 
mous testimony  of  tbe  witnesses  (with,  possibly,  the  single 
exception  of  Mrs.  Angell)  ifi  to  the  effect  that,  while  these  mani- 
festations of  an  unhealthy  mind  were  chronic  from  the  date 
of  her  first  illness,  she  was  sometimes,  for  continued  periods  of 
time,  in  the  possession  of  her  faculties.  In  tbe  light  of  these 
facts,  the  law  as  laid  down  in  the  case  of  Qombault  v.  Public 
Administrator,  4  Bradf.  Sur.  226,  might  be  taken  as  the  text 
upon  wlucb  to  write  a  decision  of  this  cause,  viz:  "A  will  made 
in  a  lucid  interval  may  be  valid,  but  the  facts  establishing  intel- 
ligent action  must  be  shown.  Tbe  nature  and  character  of  the 
instrument,  and  of  its  dispositions,  have  great  influence,  .  .  . 
and  it  is  important  to  ascertain  whether  the  contents  of  the 
will  harmonize  with  tbe  state  of  the  decedent's  affections  and 
intentions  otherwise  expressed."  In  the  case  at  bar  the  sub- 
scribing witnesses  prove  tbe  due  execution  of  tbe  will,  and  that 
at  the  time  tbe  testatrix  had  mental  capacity  to  make  a  will. 
One  of  the  subscribing  witnesses  was  a  law  clerk,  and  presum- 
ably familiar  with  the  legal  requisitea.  The  will  was  drawn  by 
Mr.  Rudd,  after  an  interview  with  testatrix,  who  called  at  his 
office  for  the  purpose  of  giving  instructions  therefor.  Thereafter 
he  received  a  note  from  testatrix,  containing  substantially  simi- 
lar directions,  and  the  will  was  drawn  accordingly,  and  sent 
to  her  by  a  messenger,  who  superintended  its  exeontjon  at  the 
house  of  decedent.  At  this  interview  with  M.  Badd  he  testifies 
that  she  conversed  rationally  upon  tbe  subjects  introduced. 
That  tbe  will  is  in  accord  with  her  expressed  intentions  appears 
by  the  testimony  of  her  brother,  as  well  as  by  the  evidnoe  of 
Mr.  Rudd,  Mi  the  ease  of  Chambers  v.  Queen's  Proctor,  7  Eng. 
Ecc.  B.  164,  cited  in  Qombault  v.  Public  Administrator,  8iq>rft, 
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the  decedent  died  by  his  own  hand  the  day  after  he  executed 
the  will.  There  had  been  indications  of  insanity  immediately 
before  and  after  its  execution.  The  court  said :  "  If  done  during 
a  lucid  interval,  the  act  will  be  valid,  notwithstanding  previous 
and  subsequent  insanity," — and  the  will  was  upheld  mainly  on 
the  ground  of  the  reasonable  dispoeitionB  contained  in  the  in- 
strument, the  absence  of  proof  of  delusion  at  the  time  of  the 
factum,  and  the  rational  manner  in  which  the  act  was  per- 
formed. Every  incident  specified  in  that  case  is  supplied  here 
far  the  purpose  of  supporting  the  will,  and  I  am  of  opinion 
that  the  will  should  be  admitted  to  probata. 


WHITE  V.  DRIVER. 
1  Phillim.  84,  1809. 

Elizabeth  Manning  died  on  the  26th  of  January,  1805,  at  the 
house  of  Mr.  Driver,  at  Chadwell,  in  Essex ;  the  only  relations 
who  survived  her  were  two  sisters  and  a  nephew  and  niece,  the 
children  of  a  deceased  brother ;  her  will  bore  date  the  day  im- 
mediately preceding  her  death ;  her  property  was  bequeathed  in 
thirds — one-third  to  the  nephew,  another  to  the  niece,  and  the 
remaining  third  to  their  mother,  the  widow  of  her  brother,  who 
since  his  death  had  Intermarried  with  Mr.  Driver.  The  will 
purported  to  be  signed  and  executed  in  the  presence  of  three 
witnesses. 

The  two  sisters  impeached  the  validity  of  this  instrument  on 
the  ground  of  the  insanity  of  the  testatrix. 

Many  witnesses  were  examined  who  deposed  to  the  childish 
and  extravagant  conduct  of  the  deceased  at  several  periods  of 
her  life,  while  others  testified  to  her  apparently  sane  and  ra- 
tional condition  for  a  few  di^  preceding  her  death. 

Judgment. 

Sir  John  NichoU  (after  recapitulating  the  evidence) ; 

The  evidence  in  this  case  aofSciently  establishes  that  the  de- 
ceased had  been  at  times  snbjeict  to  insanity  for  several  years 
preceding  her  death,  and  even  down  to  the  21st  of  January, 
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1805,  only  fopr  days  prior  to  the  execution  of  the  will  in  ques- 
tion, bnt  it  does  not  appear  that  the  disorder  was  uniform,  or 
always  attacked  her  with  an  equal  degree  of  violence.  She  was 
at  lai^  the  greater  part  of  her  life,  and  had  the  management 
and  dominion  of  herself  and  her  actions.  She  seems  to  have 
had  violent  aoeessions  of  the  disorder  in  the  years  1793  and 
1794,  in  1801,  and  again  in  1804.  The  evidence,  however,  does 
not  preclude  the  proof  of  lucid  intervals,  although  it  raises  a 
strong  presumption  against  sanity;  for  I  agree  with  the  eoiui- 
sel  for  the  next  of  kin  that,  wherever  previous  insfmity  is 
proved,  the  burthen  of  proof  is  shifted,  and  it  lies  on  those 
who  set  up  the  will  to  adduce  satisfactory  proof  of  sanity  at 
the  time  the  act  was  done. 


HIX  V.  WHITTE3M0RE. 
4  Met.  545.    1842. 

Writ  of  Error  to  reverse  a  judgment  recovered  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  at  the  December 
term,  1837,  of  the  Court  of  Common  Pleas.  The  original  writ 
against  the  plaintiff  in  error  was  served  on  the  20th  of  Novem- 
ber, 1837,  by  leaving  a  summons  at  her  last  and  usual  place  of 
abode  in  Athol.  The  error  assigned  was,  that  at  the  time  of  the 
service  of  the  said  original  writ,  and  at  the  time  of  the  rendi- 
tion of  said  judgment,  the  plaintiff  in  error  was  insane.  Issue 
to  the  contrary. 

At  the  trial  the  insanity  of  the  plaintiff  in  error,  was  in  the 
spring  of  1837,  either  resulting  from  or  connected  with  a  vio- 
lent disease,  was  both  proved  and  admitted.  Evidence  was  of- 
fered by  the  defendant  in  error  teaiding  to  prove  that  she  (the 
plaintiff  in  error)  recovered  her  reason  during  the  following 
summer,  and  continued  sane  till  she  was  carried  to  the  house 
of  correction  in  Worcester,  on  the  10th  of  November,  1837 ;  and 
evidence  was  offered  by  the  plaintiff  in  error,  tending  to  prove 
that  she  continued  insane  during  that  period. 

The  jury  were  instructed  "that  the  insanity  of  the  plaintiff 
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in  error,  in  the  spring  of  1837,  being  proved  and  admitted,  the 
burden  of  proof  was  on  the  defendant  in  error  to  show  that  she 
had  so  perfectly  recovered  her  mind  as  to  be  the  proper  eob- 
ject  of  a  suit  at  the  time  of  the  service  of  the  original  writ 
upon  her;  and  that  if  the  jury  were  satisfied  that  she  had  re- 
covered her  mind  during  the  summer  or  autumn  of  1837,  the 
burden  of  proof  was  then  shifted  upon  her  to  show  the  insan- 
'  ity  at  the  time  of  the  service  of  the  writ  and  the  rendition  of 
the  judgment  in  the  original  action." 

The  jury  returned  a  verdict  tor  the  plaintiff  in  error,  and 
the  defendant  in  error  alleged  exceptions  t«  the  said  instruc- 
tions. 

Dbwey,  J.  Every  man  being  presumed  to  be  sane,  till  the 
contrary  is  shown,  the  burden  -of  proof  certainly  rests,  in  the 
first  instance,  on  the  party  alleging  the  insanity.  How  far  this 
burden  is  changed  by  the  mere  fact  of  proof  of  insanity  at  a 
particular  period  is  the  precise  point  of  the  present  inquiry. 

The  general  expreasioris  in  some  of  the  books  that  treat  of  the 
subject  are  certainly  broad  enough  to  warrant  the  instructions 
given  in  the  present  case.  See  3  Stark,  Ev.  1709 ;  Qreenleaf  on 
Ev.,  sec.  42;  Mathews  on  Presump.  Ev.  (Amer.  ed.)  20,21.  But 
a  careful  analysis  of  the  principles  upou  which  presumptions 
are  allowed  to  have  force  and  effect,  will  show  that  the  proof  of 
the  insanity  of  an  individual,  at  a  particular  period,  does  not 
necessarily  authorize  the  inference  of  his  insanity  at  a  remote 
subsequent  period,  or  even  several  months  later. 

The  force  of  presumptions  arises  from  our  observation  and 
experience  of  the  mutual  connection  between  the  facts  shown  to 
exist  and  those  sought  to  be  established  by  inference  from  those 
facts.  Now  neither  observation  nor  experience  shows  us  that 
persons  who  are  insane  from  the  effect  of  some  violent  disease, 
do  not  usually  recover  the  right  use  of  their  mental  faculties. 
Such  cases  are  not  unusual,  and  the  return  of  a  sound  mind  may 
be  anticipated  from  the  snbsiSng  or  removal  of  the  disease 
which  has  prostrated  their  minds.  It  is  not,  therefore,  to  be 
stated  as  an  unqualified  mazim  of  the  law,  "once  insane,  pre- 
sumed to  be  always  insane";  but  reference  must  be  had  to  the 
peculiar  circumstances  connected  with  the  insanity  of  an  indi- 
vidual, in  deciding  upon  its  effect  upon  the  burden  of  proof. 
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or  hOTT  far  it  may  authorize  the  jury  to  infer  that  th«  same 
condition  or  state  of  mind  attaches  to  the  individual  *t  a  lat«r 
period. 

There  must  be  kept  io  view  the  distinction  between  the  infer- 
ences to  be  -drawn  from  proof  of  an  habitual  or  apparently  ooa- 
firmed  inaanity  and  that  which  may  be  only  temporary.  The 
existence  of  the  former,  once  established,  would  require  proof 
from  the  other  party  to  show  a  restoration  or  reoovery ;  and,  in 
the  absence  of  such  evidence,  insanity  would  be  presumed  to 
leontinae.  But  if  the  proof  only  shows  a  case  of  insanity  di- 
rectly connected  with  some  violent  diseeae,  with  which  the  in- 
dividual is  attacked,  the  party  alleging  the  insanity  must  bnng 
his  proof  of  continued  insanity  to  that  point  of  time  which 
bears  directly  npon  the  subject  in  controversy,  and  not  content 
himself  merely  with  proof  of  insanity  at  an  earlier  period. 

Snch  we  take  to  be  the  rule,  as  founded  in  reason  and 
sanctioned  by  the  decided  cases.  Thus  in  Cartwright  v.  Cart- 
wri^t  (1  Phillim.  100],  it  was  held  that  "where  habitual  in- 
sanity in  the  mind  of  a  person  is  established,  there  the  party 
who  would  take  advantage  of  the  fact  of  an  interval  of  reason 
must  prove  it,"  taking  the  distinction  which  we  have  men- 
tioned; 1  Williams  on  Executors,  17,  18;  Swinburne,  in  hia 
Treatise  on  Wills,  Part  II,,  sec.  3,  states  the  general  presump- 
tion of  law,  that  a  testator,  who  is  proved  to  have  been  void 
of  the  use  of  reason  and  andeistanding,  continues  in  the  same 
state.  But,  among  other  exceptions  to  this  rale,  he  mentions 
the  case  of  a  testator's  falling  "into  some  frenzy  upon  some 
accidentai  cause  which  ia  afterwards  taken  away."  And  this 
exieeption  is  neogaized  in  1  Collinson  on  Lunacy,  55,  and  Shel- 
ford  on  Lanatics,  275.  Lord  Hale  says  accident(d  madness  pro- 
ceeds sometimes  from  the  violence  of  a  disease.  1  Hale  P.  C.  30. 
New  trial  granted. 
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ATRET  ET  AL  v.  HILL. 
2  Add.  206.     1824. 

The  deceased,  Peter  Hurman,  otherwise  Efford,  died  on  the 
5th  of  August,  1821,  leaving  a  will  bearing  date  25th  of  June 
in  that  year,  the  validity  of  which  is  the  point  in  iasne.  It 
makes  considerable  provision  for  the  family  of  Mr.  Pike,  one 
of  the  executors,  devises  and  bequeaths  a  freehold  estate  for 
life,  together  with  the  residue  of  the  testator's  personalty  for 
life,  to  Lucy  Hill,  his  niece  and  sole  surviving  next  of  kin,  and 
bequeaths  certain  other  sums  to  her  husband  if  he  survive  her, 
and  to  charity,  and  makes  provision  for  three  executors.  The 
personalty  bequeathed  by  this  will  is  stated  to  amount  in  value 
to  about  £5,000,  and  the  realty  devised  to  between  £5,000  and 
£10,000. 

Judgment. 

Sir  John  Nicholl  (after  stating  the  facts).  This  instru- 
ment, such  as  I  have  described  it,  is  propounded  by  the  execu- 
tors, and  ia  opposed  by  Lucy  Hill,  the  testator's  niece,  and 
only  known  relation ;  her  alleged  ground  of  opposition  being, 
in  a  word,  the  asserted  testator's  incapacity.  Her  allegation, 
responsive  to  a  condidit,  pleads,  generally,  in  the  third  article, 
that  the  deceased  had  long  been  subject  to  mental  derange- 
ment, more  particularly  from  about  the  middle  of  the  year 
1817;  of  whileh  it  furnishes  a  variety  of  (supposed)  instances 
in  the  fifteen  succeeding  articles;  summing  up  the  whole  by 
pleading,  in  the  nineteenth  article,  that  the  deceased  was  not 
of  testamentary  capacity  on  the  25th  day  of  Jane,  1621,  but 
that  he  was  in  the  custody,  and  under  the  control,  of  the  execu- 
tors (one  or  all)  at  that  time,  upon  whose  sole  su^;estion  the 
will  in  question  was,  de  facto,  made  and  fflgned  by  the  deceased. 
To  this  it  is  answered,  on  the  part  of  the  ezecntors,  that  the 
deceased  was  never  insane;  for  that  he  conducted  himself  ra- 
tionally at  all  times,  when  not  under  the  excitement  produced 
by  spirituoQB  liquors,  to  the  moderate  use  of  which,  it  may 
be  stated,  once  for  all,  as  an  admitted  fact  in  the  cause,  that 
the  deoeased  had  been  addicted  for  a  number  of  years. 

Now  this  being,  in  substance,  the  case  on  both  sides,  it  ap- 
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peats  to  me  that  the  testimODy  of  Mrs.  Hill's  ovn  witnesses  fails 
to  toake  oat  a  case  of  (proper)  insanity,  or  mental  derange- 
ment. Tliey  speak  of  the  deceased's  extravagant  conduct,  in- 
deed, in  a  variety  of  iostauces;  but  they  admit  him  in,  at 
least,  by  far  the  greater  part  of  these,  to  have  been  intoxicated 
at  the  time ;  when  it  does  seem  that  he  not  only  talked  wildly 
and  inicohereaitly,  but  that  he  acted,  and  conducted  himself, 
in  all  respects,  very  like  a  madman.  Even  Fagg,  the  witness 
who  deiKses  most  strongly  in  this  particular,  concludes  by  stat- 
ing the  deceased,  in  her  apprehension,  "a  mad  drnnken  fool"; 
obviously  connecting,  as  appears  by  this  phrase,  in  her  view 
of  the  ease,  his  supposed  insanity,  with  his  admitted  habits 
of  gross  intoxication.  On  the  contrary,  however,  it  is  pleaded, 
and  proved,  that  the  deceased  at  no  time  was  under  any  control 
as  to  the  management  of  his  person  or  property;  that  he  re- 
ceived rente;  made  payments;  transferred  stock;  drew  drafts; 
settled  aooonnts,  bought  and  sold  property;  in  a  word,  that 
he  was  perfectly  sut  juris  to  the  last,  with  respect  to  the  con- 
duct both  of  himself  and  his  affairs,  in  all  particulars. 

The  testator's  case  then  appears  to  the  Court  to  be  that  of 
a  person  not  (properly)  insane  or  deranged;  but  to  be  that 
of  a  peraon  addicted  to  a  species  of  ebriety,  which,  during  its 
subsistence,  frequently  produces,  and  is  proved,  in  the  present 
instance,  to  have  actually  produced,  upon  the  subject  of  it, 
effects  very  similar  to  these  which  insanity,  or  mental  derange- 
ment (properly  so  called)  would,  or  might,  have  occasioned. 
In  other  words,  the  deceased  appears  to  the  Court,  not  in  the 
light  of  a  madman,  but  in  that  of  a  person  habitually  addicted 
to  the  use  of  spirituous  liquors,  under  the  actual  excitement 
of  which  he  talked  and  acted,  in  most  respecta,  very  like  a  mad- 
Now,  viewed  as  with  reference  to  the  point  at  issue,  the 
cases  in  question,  notwithstanding  their  apparent  similarity, 
are  subject,  in  my  judgment,  to  very  different  considerations. 
Where  actual  (proper)  insanity  is  proved  to  have  once  shewn 
itself,  either  perfect  recovery,  or,  at  least,  a  lucid  interval  at 
the  time  of  the  making,  must  be  clearly  proved,  to  entitle  any 
alleged  testamentary  instrument  to  be  pronounced  for  as  a 
valid  will     Either  of  these,  however,  Uie  last  especially,  ia 
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highly  difficult  of  proof,  for  the  following  reason:  Insanity 
vill  often  be,  though  latent,  so  that  a  pereon  ma;,  in  effect, 
be  completely  mad  or  insane,  however,  on  some  subjects,  end 
in  some  parts  of  his  conduct,  apparently,  rational.  Bat  the 
effects  of  drunkenness  or  ebriety  only  subsiat,  whilst  the  cause, 
the  excitement,  visibly  laats:  there  can  scarcely  be  such  a 
thing  as  latent  ebriety :  so  that  the  case  of  a  person  in  a  state  of 
incapacity  from  mere  drunkenness  or  ebriety,  and  yet  capable, 
to  all  outward  appearance,  can  hardly  be  supposed.  Conse- 
quently, in  the  last,  which,  in  my  judgment,  is  this,  description 
of  case,  all  which  requires  to  be  shewn  in  the  absence  of  the 
excitement  at  the  time  of  the  act  done;  at  least,  the  absence  of 
the  excitement  in  any  such  degree  aa  would  vitiate  the  act 
done;  for  I  suppose  it  will  readily  be  leonceded  that,  under  a 
mere  slight  degree  of  that  excitement,  the  memory  and  under- 
standing may  be,  in  substance,  as  correct  as  in  the  total  ab- 
sence of  any  exciting  cause.  Whether,  where  the  excitement 
in  some  degree  is  proved  to  have  actually  subsisted  at  the  time 
of  the  act  done,  it  did  or  did  not  subsist  in  the  requisite  de- 
gree to  vitiate  the  act  done,  muat  depend,  in  each  case,  upon  a 
due  consideration  of  all  the  tcircuiDstances  of  that  case  itself, 
in  particular;  it  belonging  to  a  description  of  cases  that  ad- 
mits of  no  more  definite  rule,  applicable  to  the  determination 
of  tbem,  than  the  one  now  suggested,  that  I  am  aware  of. 

In  this  view  of  the  questicm  before  the  Court,  it  muat  be 
obvious,  that  the  result  will  depend  upon  the  deceased's  state 
and  oondition  at  the  time  (to  be  collected,  principally,  from 
what  passed  at  the  time)  of  his  giving  instructions  for,  and 
signing  the  instrument  now  propounded  as,  and  for,  his  last 
will.  Bat  previous  to  considering  this,  it  may  not  be  improper 
that  the  Court  should  bri^  notice  one  or  two  outlying  cir- 
cumstances. 

[Here  Sir  John  Nicholl  examines  the  provisions  of  the  will 
in  the  light  of  the  testimony,  and  finds  the  main  lact  reasonable 
and  prudent.  He  also  finds  that  the  due  execution  of  the  will 
is  satisfactorily  shown,  and  that  there  was  no  nndne  infiuence; 
on  the  point  of  intoxication  at  the  very  time  of  making  the 
will,  one  of  the  witnesses  testified  that  testator  sipped  whiskey 
while  thus  engaged;  that  be  apoke  inarticulately;  that  Mr. 
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'£yTi^,  who  was  present,  said  at  the  time,  "I  think  be  is  tips?," 
or  "I  think  he  is  drunk";  and  that  he  hiioself  "thought  that 
the  deceased  was  then,  to  a  eeitain  extent,  affected  by  drinking 
spintDoos  liqaom,"  though  he  believed  him  to  have  testamen- 
tary capacity.  The  Judge  finds  no  sufSeient  proof  of  incapacity 
from  dnmkennen.]  It  appears  to  me  to  be  the  will  of  a  free 
and  capable  testator ;  and,  ag  such,  I  picnoonce  for  it. 


MATTER  OP  VEDDEB. 

6  Dem.  SS.    Surrogate's  Court,  Albany  County,  New  York. 

1888. 

Application  for  probate  of  a  paper  purporting  to  be  the  last 
will  of  Eliza  Ann  Vedder,  who  died  January  19,  1887,  at  the 
age  of  serenty-fieren  years,  by  which  nearly  all  the  property 
of  the  decedent  was  devised  and  bequeathed  to  ber  bosbaud, 
the  proponent  here.  The  nephews  and  nieces  of  decedent  op- 
pose the  probate  on  the  ground,  among  others,  that  the  testa- 
trix was  not  of  sound  mind,  memoiy,  and  understanding. 
There  was  no  issne  of  the  marriage.  The  will  in  question  was 
executed  in  August,  1883,  at  the  house  of  decedent  and  pro- 
ponent. At  Ae  same  time  and  place,  Mr.  Vedder,  the  pro- 
ponent, made  and  executed  a  will,  whereby  he  gave  all  his 
property  to  his  wife,  the  testatrix  here.  Among  the  principal 
facts  proved  by  the  contestants,  were  the  following :  That  the 
testatrix  was  very  old  and  in  a  gradually  failing  physical  con- 
dition ;  that  she  pat  irons  in  the  cream,  and  marked  the  bottom 
of  the  chum  with  the  sign  of  the  cross,  to  make  the  butter 
come;  tiiat  she  said  she  nould  not  ke^  her  horses  fat 
because  the  witches  rode  them  at  night;  that  she  believed  in 
witches  and  witchcraft;  that  she  told  a  neighbor  that  she  had 
seen  a  headless  horseman  riding  across  her  field;  that  she  told 
another  neighbor  that  her  crying  child  was  bewitched,  and 
that  if  she  would  search  its  pillow  she  would  find  a  hard  bunch 
of  feathers  therein,  which  was  the  witch,  and  that  she  should 
boil  this  bunch  at  nii^t  in  a  pot,  and  that  at  midnight  she 
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would  hear  some  one  knock, — that  she  should  not  answer,  and 
in  the  morning  the  body  of  the  witch  would  be  found  outside 
the  door;  that  she  told  a  certain  woman  to  put  live  coale  and 
a  red  garter  under  her  chum,  and  that  the  butter  would  come; 
that,  once  upon  a  time,  she  took  her  nephew  (a  contestant)  to 
dig  for  gold  on  her  farm,  and  had  him  carry  a  red  rooster 
under  his  arm  for  good  luck,  and  that  they  dug,  and  got  no 
gold ;  that  ehe  said  she  desired  to  be  robed  like  the  cngels  when 
she  died;  that  all  these  strange  things  were  said  and  done  by 
her  dm-ing  the  last  qaarter  of  a  century  of  her  life;  and  the 
witnesses  who  testify  of  these  things  believed  she  was  irrational 
because  of  them,  althou^  some  of  them  said  that  in  her  or- 
dinary affairs  she  was  not  a  foolish  woman. 

On  the  other  hand,  the  proponent  proved  that,  in  the  per- 
formance of  her  household  duties  and  farm  business,  the  tes- 
tatrix was  a  prudent,  sensible  woman ;  that  she  kept  her  house 
neat  and  eleaa;  that,  within  a  few  years  before  her  death,  she 
was  a  party  to  an  agreement  to  let  the  farm  on  shares,  and  that 
she  gave  wise  directions  as  to  how  it  shoold  be  worked;  that 
she  waa  a  life-long  member  of  the  Heformed  Dutch  Church  in 
her  neighborhood,  and  attended  servilces  regularly  until  the 
last  two  or  three  years  of  her  life,  when  she  was  disabled  by 
rheumatism  uid  other  bodily  infirmity ;  that  she  f  re(inently  read 
her  Bible  and  prayed  with  her  pastor;  that  her  married  hfe 
was  happy  and  peaceful,  and  that  respectful  and  affectionate 
relations  existed  between  her  husband  and  herself;  that  a  belief 
in  visions  was  a  part  of  her  religious  faith;  that  she  had  an  in- 
tense way  of  expressing  her  religious  experience;  that  many 
of  her  expressions  were  borrowed  from  the  Bible ;  that  she  ac- 
cepted the  sacred  Scriptures  as  the  inspired  word  of  God;  that 
she  believed  in  their  inspiration  as  declared  in  the  creed  of  the 
Reformed  Dutch  Church;  and  the  witnesses  who  testified  to 
these  things  believed  her  to  have  been  rational.  The  subscrib- 
ing witnesses  were  clear  and  emphatic  in  their  belief  and  opin- 
ion that  the  testatrix  waa  of  sound  roiDd  and  memory  vrh&a  she 
executed  the  will. 

Woods,  S.  (after  stating  the  foregoing  and  many  other  facta 
of  similar  tenor).  There  is  no  evidence  whatever  to  show  that 
any  or  all  of  these  beliefs,  delumons,  eccentricities,  or  peouliari- 
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ties  had  the  slightest  connection  with,  or  inflnence  upon,  her 
testamentary  act  here  in  question.  [Here  follows  a  diBcrarioD 
of  the  weight  of  certain  expert  testimony,  of  the  Mew  York 
rule  of  testamentary  capacity,  aod  of  numerous  authorities, 
and  of  the  reaaonableneas  of  the  will  in  question.  Concerning 
the  belief  of  the  testatrix  in  witefaee,  the  Surrogate  then  says:] 
Scarcely  two  centuries  ago  the  great  body  of  Christians  be- 
lieved in  witchcraft,  and,  onder  the  solemn  sanction  of  the  law, 
hundreds  of  poor  old  ladies,  condemned  as  witches,  were  tor- 
tured and  died  amidst  the  blazing  fagots.  It  is  said  that  dur- 
ing the  Long  PsrliameDt  hundreds  were  even  thus  put  to  death 
in  England.  The  lurid  light  of  these  judicial  fires  is  spread 
on  the  pages  of  American  history.  Commanding  intellects — 
Coke,  the  mighty  Bacon,  wise  Sir  Matthew  Hale,  Martin  La- 
ther, John  Weslty,  Cotton  Mather — ^believed  in  witichcraft. 

Profound  theoki^ans  contended  that  disbelief  in  it  was  rank 
heresy,  and  they  cited  Scripture  to  their  purpose:  "Thou 
Shalt  not  suffer  a  witch  to  live"  (Exodus  xxii.  18).  [Other 
references  to  the  Bible  are  here  given.] 

The  Bible  was  the  book  of  hooka  to  the  aged  testatrix.  Its 
lessons  had  sunk  deep  in  her  heart,  its  language  was  often  on 
her  lips,  it  was  to  her  the  precious  fountain  of  Qod's  inspira- 
tion. It  is  not  passing  strange  that  the  ancient  belief  in  witch- 
craft survived  in  her,  and  found  expression  and  action  as  has 
been  recorded.  I  am  persuaded  that  her  beliefs,  peculiar  ani 
strange  in  many  respects,  in  the  clearer  light  of  to-day,  did 
not  disqualify  her  from  disposing  of  her  property  by  will,  and 
I  accordingly  hold  that  she  was  compos  mentis,  and  that  the 
paper  propounded  as  her  will  should  be  entitled  to  probate. 
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Disabilities   by  Beaatm  of  Mistake,   Fraud,   and   Undue   /«- 
fiueitce.' 

m  BE  GOODS  OF  HUNT. 
L.  B.  3  Prob.  &  Div.  250.  1875. 

Application  to  probate  will. 

Sarah  Hunt  and  Ann  Hunt,  spinsters  and  sisters,  residing  to- 
gether, in  1873  agreed  to  make  their  respactiye  wills,  the  object 
being  that,  in  the  event  of  the  death  of  either  of  them,  the  sur- 
vivor should  enjoy  the  joint  property  for  life.  Two  wills  were 
prepared  in  the  handwriting  of  Sarah.  The  legacies  in  each 
were  identical,  save  that  where  one  gave  a  legacy  to  a  certain 
charitable  institution  the  other  gave  a  similar  legacy  to  another 
charitable  institution ;  and  in  each  case  a  life-interest  was  given 
to  the  survivor  in  the  bulk  of  her  sister's  property.  After  the 
death  of  Sarah  Hunt  the  two  wills  were  found  together,  in- 
dorsed, "The  wills  of  Sarah  and  Ann  Hunt;"  but  on  opening 
them  it  was  discovered  that  each  sister  had  executed  the  wiD 
prepared  for  the  other.  Most  of  the  persona  interested  in  an 
intestacy  consented  that  the  document  executed  by  the  deceased 
should  be  recognized  as  her  will,  and  probate  thereof  be  granted 
to  the  executors  named  in  it;  but  some  of  the  persons  were 
abroad,  and  could  not  be  communicated  with. 

Sir  J.  Hannen.  I  should  be  glad  to  give  effect  to  the  inten- 
tions of  the  testatrix,  by  granting  probate  of  this  instrument, 
if  I  could,  but  I  must  not  allow  myself  to  be  led  away  from  what 
appears  to  me  to  be  very  plain  ground  by  such  a  desire.  No 
doabt  there  has  been  an  unfortunate  blunder.  The  lady  signed 
as  her  will  something  which  in  fact  was  not  her  will.  If  I  were 
to  attempt  to  reiid  it  as  her  will,  it  wonld  lead  to  a  variety  of 
absurdities.  She  leaves  to  her  sister,  Sarah,  that  is,  to  herself, 
a  life-interest  in  a  portion  of  her  property,  and  all  the  furniture, 
plate,  etc.,  which  she  holds  in  part  with  herself.  I  am  asked  to 
treat  this  as  a  misdescription.  If  by  accident  a  wrong  name  had 
been  introduced,  and  it  was  clear  what  person  was  intended, 
the  court  would  give  effect  to  the  instrument,  proviiUng  the 

*  Sm  Sees.  951-956,  ToL  7,  CycloiMdla  of  Iaw. 
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mistake  could  be  corrected.  But  it  would  be  contrary  to  truth 
in  this  ease  if  I  acted  on  such  an  aasumption.  If  I  were  to  put 
such  a  construction  tipon  this  will,  I  should  be  assoming,  in 
order  to  do  substantial  justice,  what  every  one  who  hears  me 
would  know  is  contrary  to  the  fact  And  no  court  ought  to  base 
its  judgment  on  something  wholly  artificial,  and  contrary  to  what 
every  one  must  see  is  the  real  state  of  the  circumstances.  It  is 
enough  to  say  that  there  has  been  an  unfortunate  blunder.  A 
paper  has  been  signed  as  the  lady's  will  which,  as  it  happens,  if 
treated  as  her  will,  would  to  a  great  extent,  although  not  en- 
tirely, carry  out  her  wishes.  But  in  one  respect  it  does  not,  for 
by  it  a  legacy  is  bequeathed  to  one  charity  which  she  intended 
to  leave  to  another.  As  regards  this  legacy,  it  is  suggested  that 
it  might  be  treated  as  if  the  deceased  did  not  know  and  approve 
of  that  part  of  the  will.  But  she  did  not  in  fact  know  and 
approve  of  any  part  of  the  contents  of  the  paper  as  her  will ; 
for  it  is  quite  clear  that  if  she  had  known  of  the  contents  she 
would  not  have  signed  it.  I  regret  the  blunder,  but  I  cannot 
repair  it.  I  reject  the  motion,  but  I  allow  the  executors  costs 
ont  of  the  estate. 


DOE  ON  THE  DEMISE  OP  SMALL  ET  AL  v.  AliEN. 
8  T.  R.  147.     Court  of  King's  Bench,  1799. 

Suit  in  ejectment  involving  title  to  certain  premises  in  Shrop- 
shire. Testator  had  executed  one  will  March  5,  1762,  and  a 
second  March  20,  1762.  The  suit  turned  on  the  question  which 
of  these  was  the  valid  last  will.  At  the  trial  before  TfiOMPaoN, 
Baron,  at  the  assizes  for  the  County  of  Salop  the  due  execution 
of  the  will  of  the  20th  of  March,  1762,  being  proved,  the  defend- 
ant, who  wished  to  set  up  the  will  of  the  5th  of  March  preceding, 
offered  to  call  a  witness  to  prove  that  she  was  in  the  room  when 
the  testator  executed  the  will  of  the  20th  of  March,  and  that  at 
the  time  of  the  execution  the  testator  inquired  whether  it  was 
the  same  as  the  former;  and  was  told  it  was.  This  evidence 
was  objected  to  and  the  objection  allowed,  and  there  was  a  ver- 
dict for  the  plaintiff,  with  liberty  to  the  defendant  to  move  for 
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a  new  trial  in  case  the  evidence  ought  to  have  been  received.    A. 
mle  to  show  cause  was  accordingly  obtained. 

LoBD  Kesyov,  Ch.  J.  I  think  that  this  evideDce  ooght  to  have 
been  received.  The  testator  having  made  one  will,  which  (is  ad- 
nutted)  was  a  good  will,  and  being  pressed  by  certain  persons 
around  him  to  make  another  will,  asked  in  the  presence  of  credi- 
ble witneases  whether  or  not  the  second  will,  which  was  broa^t 
to  him  to  be  executed,  were  the  same  as  the  first,  which  was 
answered  in  the  affirmative.  It  tnms  out  that  it  was  different 
from  the  first  will,  and  the  question  here  is  whether  or  not  that 
evidence  ought  to  be  received.  Our  decision  will  not  in  the 
least  tend  to  repeal  the  Statute  of  Frauds,  or  contradict  the 
case  of  Selwin  v.  Browne.  (Cas.  temp.  Talbot,  240;  4  Bro.  P.  C. 
179  (186).)  I  agree  that  the  contents  of  a  will  are  not 
to  be  explained  by  parol  evidence;  but,  notwithatanding  that 
set,  evidence  may  be  given  to  show  tliat  a  will  was  obtained  by 
fraud.  And  the  effect  of  the  evidence  offered  in  this  case  was 
to  show  that  one  paper  was  obtruded  on  the  testator  for  another 
which  he  intended  to  execute. 

Bvle  aigolute. 


BOTSE  V.  ROSSBOBOUGH. 
6  H.  L.  C.  2.    1856,  1857. 

This  was  an  appeal  from  a  decree  and  orders  of  the  Court  of 
Chancery  in  Ireland,  based  on  the  verdict  of  a  jury,  hostile  to 
the  paper  propounded  as  the  will  of  Caesar  Colelough.  Various 
questions  were  involved,  and  among  others  the  question  whether 
the  jury  had  been  properly  instructed  on  the  law  of  undue  in- 
fluence. On  this  subject  the  following  often-quoted  portions 
are  given  from  the  opinion  of 

The  Lobd  Chancbllob:  "The  difficulty  of  deciding  such  a 
question  arises  from  the  difficulty  of  defining  with  distinctness 
what  is  undue  influence.  In  a  popular  sense  we  often  speak  of 
a  person  exercising  undue  influence  over  another,  when  the  in- 
fluence certainly  is  not  of  a  nature  which  would  invalidate  a  wilL 
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A  ymixig  man  is  often  led  into  dissipation  by  following  the  ex- 
ample of  a  companion  of  riper  years,  to  whom  he  looks  np,  and 
who  leads  him  to  consider  habits  of  dissipation  as  venial,  and 
perhaps  even  creditable;  the  companion  is  then  correctly  said 
to  exercise  an  nndae  inflnenee.  Bnt  if  in  these  circumstances 
the  young  man,  inSuenced  by  his  regard  for  the  person  who  had 
thus  led  him  astray,  were  to  make  a  will  and  leave  him  every- 
thing he  possessed,  such  a  will  certainly  could  not  be  impeached 
on  the  ground  of  undue  influence.  Nor  would  the  case  be  altered 
merely  because  the  companion  had  urged,  or  even  importuned, 
the  young  man  so  to  dispose  of  his  property;  provided  only, 
that  in  making  such  a  will  the  young  man  was  really  carrying 
into  effect  his  own  intention,  formed  without  either  coercion  or 
fraud. 

' '  I  most  further  remaik  that  all  the  difBcnlties  of  defining  the 
point  at  which  influence  exerted  over  the  mind  of  a  testator  be- 
comes so  pressing  as  to  be  properly  described  as  coercion,  are 
greatly  enhanced  when  the  question  is  one  between  husband  and 
wife.  The  relation  constituted  by  marriage  is  of  a  nature  which 
makes  it  as  difficult  to  inquire,  as  it  would  be  impolitic  to  permit 
inquiry,  into  all  which  may  have  passed  in  the  intimate  anion 
of  affection^  and  interests  which  it  is  the  paramount  purpose  of 
that  connection  to  cherish ;  and  this  is  the  ease  with  which  your 
Lordships  have  now  to  deaL 

"In  order,  therefore,  to  have  something  to  guide  us  in  our  in- 
quiries on  this  very  difficult  subject,  I  am  prepared  to  say  that 
influence,  in  order  to  be  undue  within  the  meaning  of  any  rule 
of  law  which  would  make  it  sufficient  to  vitiate  a  will,  must  be 
en  influence  exercised  either  by  coercion  or  by  fraud.  In  the 
interpretation,  indeed,  of  these  words,  some  latitude  must  be 
allowed.  In  order  to  come  to  the  cooclusion  that  a  will  has  been 
obtained  by  coercion,  it  is  not  necessary  to  establish  that  actual 
violence  has  been  used  or  even  threatened.  The  conduct  of  a 
person  in  vigorous  health  towards  one  feeble  in  body,  even 
though  not  unsound  in  mind,  may  be  such  as  to  excite  terror 
and  make  him  execute  as  his  will  an  instrument  which,  if  he 
had  been  free  from  such  influence,  he  would  not  have  executed. 
Imaginary  terrors  may  have  been  created  sufficient  to  deprive 
him  of  free  agency.     A  will  thus  made  may  poBBibly  b«  de- 


tvGoogle 


64  WHO  MAT  HAKE  A  WILL. 

scribed  as  obtained  by  coercion.  So  as  to  fraud.  If  a  wife,  by 
falsehood,  raises  prejudices  in  the  mind  of  her  husband  agiunst 
those  who  jvould  be  the  natural  objects  of  hia  bonnty,  and  by 
contrivance  keeps  him  from  intercourse  with  his  relatiyea,  to 
the  end  that  these  impressions  which  she  knows  be  had  thua 
formed  to  their  disadvantage  may  never  be  removed,  such  con- 
trivance may,  perhaps,  be  equivalent  to  positive  fraud,  and  may 
render  invalid  ajiy  will  executed  under  false  impressions  thna 
kept  alive.  It  is,  however,  extremely  difficult  to  state  in  the 
abstract  what  acts  will  constitute  undue  influence  in  questions 
of  this  nature.  It  is  sufSeient  to  say,  that  allowing  a  fair  lati* 
tude  of  construction,  they  must  range  themselves  under  one  or 
other  of  these  heads — coercion  or  fraud. 

"One  point,  however,  is  beyond  dispute,  and  that  is,  that 
where  OQce  it  haa  been  proved  that  a  will  has  been  executed  with 
doe  solemnities  by  a  person  of  competent  understanding,  and 
apparently  a  free  agent,  the  burthen  of  proving  that  it  was  eie- 
cuted  under  ondue  influence,  is  on  the  party  who  alleges  it. 
Undue  influence  cannot  be  presumed,  and,  looking  to  the  evi- 
dence in  the  present  case,  I  am  unable  to  discover  evidence 
warranting  the  conelu8i(HL  at  which  the  jury  arrived,  sup- 
posing them  to  have  proceeded  on  the  ground  of  undue  influ- 
ence.   .    .    . 

"The  most  I  can  And,  if  indeed  that  can  be  found,  is  evidence 
to  show  that  the  act  done  was  consistent  with  the  hypothesis  of 
ondue  influeaee ;  that  the  inatrument,  though  apparently  the  ex- 
pression of  his  genuine  will,  might  in  truth  have  been  executed 
only  in  compliance  with  the  threats  or  oommands  of  his  wife, 
or  that  he  had  been  led  to  execute  it  by  unfounded  prejudices 
artfully  instilled  into  or  cherished  in  his  mind  by  his  wife 
against  those  who  would  otherwise  have  been  the  probable  ob- 
jects of  his  bounty. 

"But  in  order  to  set  aside  the  will  of  a  person  of  sound  mind, 
it  is  sot  sufficient  to  show  that  the  circumstances  attending  its 
execution  are  consistent  with  the  hypothesis  of  its  having  been 
obtained  by  undue  influenoe.  It  must  be  shown  that  th^  are  in- 
coneistent  with  a  contrary  hypothesis.  Oan  it  be  truly  said  0iat 
there  is  any  such  ineonsistemcy  here  f 

"The  nndoo  influenoe  must  be  an  influence  ^erciBtd  ia  to- 
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latiou  to  the  will  itself,  not  an  influeace  in  relation  to  other 
matters  or  transactiona.  But  this  principle  most  not  be  earriei 
too  far.  Where  a  jury  sees  that  at  and  near  the  time  when  the 
will  soo^ht  to  be  impeached  was  executed,  the  alleged  testator 
was,  in  other  important  transactiona,  bo  under  the  inSnence  of 
the  person  benefited  by  the  will,  that  aa  to  them  he  was  not  a 
free  agent,  but  was  acting  under  undue  control,  the  circum- 
stances may  be  such  as  fairly  to  warrant  the  conclusion,  even  in 
the  absence  of  evidence  bearing  diractly  on  the  execution  of  the 
will,  that  in  regard  to  that  also  the  same  undue  influence  was 
exercised.  Bnt  even  allowing  the  utmost  latitude  in  the  appli- 
cation of  this  principle,  I  feel  compelled  to  say  that  I  do  not 
discover  the  proof  of  anything  sufficient  to  show  undue  influ- 
ence in  the  obtaining  of  this  will     .     .     . 

"On  the  grounds,  therefore,  which  I  have  pointed  out  [in- 
cluding much  not  here  quoted],  I  am  of  opinion  that  the  Lord 
Chancellor  of  Ireland  was  wrong  in  refusing  the  motion  for  a 
new  trial.  The  consequence  is,  that  the  .order  of  the  18th  April, 
1853,  refusing  the  new  trial,  must  be  discharged,  and  the  cause 
must  be  remitted  back  to  Ireland,  with  a  declaration  that  a  new 
trial  ought  to  have  been  ordered."    .    .    . 

Orders  and  decree  reversed,  with  declaratitm  and  remit. 


MONROE  ET  AL.  v.  BARCLAY  ET  AL. 
17  Ohio  St.  302. 1867. 

Error  to  district  court,  Mahoning  county. 

Action  brought  by  George  Monroe,  Catherine  Monroe,  and 
Erastus  Jacobs  against  John  McClellaad  and  Prancia  Barclay 
in  the  court  of  common  pleas  to  set  aside  the  will  of  Mary  Mc- 
Clelland, deceased,  on  the  ground  of  fraud,  undue  influence, 
and  want  of  testamentary  capacity.  It  appeared  at  the  trial 
before  a  jury  that  deceased  married  Erastus  Jacobs  in  1838, 
and  that  they  lived  together  until  1852,  when  he  went  to  Cali- 
fornia; that  deceased  and  McClelland  were  married  by  defend- 
ant Barclay,  a  justice  of  the  peace,  in  1856,  and  lived  togethw 
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as  haaband  and  wife  until  her  death.  The  plaintiffs  gave  evi- 
dence tending  to  show  that  McClelland  married  Mary  for  her 
property  only;  that  he  combined  with  otbets  to  indace  her  to 
make  a  will ;  that  she  was  advised  to  marry  him,  and  that  she 
had  a  right  bo  to  do;  that  McClelland  was  about  35  years  of  i^ 
at  the  time  of  the  marriage,  and  that  Mary  was  over  57 ;  that 
she  was  deformed,  filthy,  dronken,  profane,  and  lewd;  and  that 
they  lived  together  most  nnhappily.  The  defendant  gave  evi- 
dence tending  to  establish  her  capacity  to  make  a  will,  and  to 
show  that  before  and  ever  since  her  marriage  with  McClelland 
■he  expressed  her  determination  not  to  give  her  property  to  the 
plaintifib.  They  further  gave  evidence  tending  to  rebut  all 
fraud  or  nndue  induenee  npon  the  testatrix.  Verdict  and  jndg- 
ment  for  defendant.  On  error  to  the  district  court,  ths  judg- 
ment was  affirmed,  and  plaintiffs  filed  their  petition  in  error. 

Day,  C.  J.  The  onginal  case  was  a  proceeding  in  the  court 
of  common  pleas,  to  contest  the  validity  of  the  last  will  of  Mary 
McClelland,  deceased,  up<m  three  grounds:  (1)  That  at  the 
time  of  executing  the  will  she  was  not  of  sound  mind  and  mem- 
ory; (2)  that  she  was  fraudulently  indaoed  to  make  the  will; 
(3)  that  the  wiU  was  procured  by  trndue  infinence  of  defend- 
ants upon  the  testatrix.  The  issues  joined  by  the  parties  npon 
these  grounds  were  tried  by  a  jury,  and  a  verdict  was  rendered 
in  favor  of  the  defendants,  sustaining  the  will. 

The  testimony  is  not  fully  set  forth  in  the  bill  of  exceptions. 
It  is  therefore  to  be  presumed  that  the  finding  of  IJie  jury  was, 
finder  the  eharge  of  the  court,  warranted  by  the  evidence. 

The  only  errors  insisted  on  here  arise  npon  exceptions  taken 
by  the  plaintiffs  to  the  refusal  of  the  court  to  charge  the  jury  as 
requested  by  them  and  to  the  chai^  as  given.  The  plaintiffs 
submitted  to  the  court  21  propositions  in  writing,  which  they  re- 
quested the  court  to  give  in  its  charge  to  the  jury.  It  is  stated 
in  the  record  that  "the  court  refused  to  charge  as  requested,  ex- 
cept as  stated"  in  the  charge  pven  to  the  jury;  and  that  the 
plaintiflfe  excepted  to  the  "refusal  to  charge  as  requested,  and 
to  the  charge,  so  far  as  the  same  is  contrary  to  said  request. ' ' 

The  charge  and  the  propositions  submitted  by  the  plaintiffs 
are  fully  set  forth  in  the  bill  of  exceptions,  but  no  reference 
is  made  in  the  charge  to  any  one  of  the  proiKwitiODB ;  so  that  it 
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ia  not  specified  in  the  record  wlucli  one  of  the  propositions  the 
eoart  refused  to  give  as  requested.  This  ia  left  to  be  discovered, 
by  fleeing  what  part  of  the  plaintiff's  reqnests  were  not  em- 
braced in  the  charge  ^ven.  It  will  be  seen,  moreover,  that  the 
plaiatifb  euceptcd  to  the  obari;re  so  far  only  as  the  court  omitted 
to  adopt  the  written  proposition  aubmitted  by  them,  and  bo  far 
aa  the  charge  was  contrary  thereto.  It  is  not  deemed  neeesaary, 
for  the  purpose  of  presenting  the  questiona  made  by  the  excep- 
tioDs,  to  recite  here  aaid  propositions  or  the  charge  in  full, 
SufBce  it  to  say  that  most  of  the  propoaitions  were  substantially 
given  in  the  charge  to  the  jury  as  requested.  This  does  not 
seem  to  be  atrenuously  controverted  by  the  counsel  for  the 
plaintiffs,  except  as  to  the  propodtions  numbered  from  16  to  20, 
inctuaive.  Indeed,  the  whole  oontroversy,  arising  out  of  the 
neglect  of  the  court  to  charge  aa  requested,  and  upon  the  charge 
as  given,  may  be  fairly  presented  by  stating  these  five  proposi- 
tioDs,  and  the  charge  relating  to  them.  The  propositions  are 
as  follows:  "(16)  If,  previous  to  the  will  being  made,  John 
McClelland,  or  any  person  acting  in  concert  with  him,  took  ad- 
vantage of  imperfect,  though  not  absolutely  unsound,  judgment 
on  the  part  of  the  testatrix,  and,  by  advice  known  by  them  to 
be  false,  induced  her  to  believe  that  she  owed  to  Eraatns  Jacobs 
no  duty  as  a  wife,  and  she  made  the  will  tmder  the  <K»ntinued 
infinenee  of  that  persuasion,  the  will  is  void.  (17)  That  for  this 
purpose  it  makes  no  difference  whether  it  relates  to  matters  of 
fact  merely,  or  whether  it  relates  to  mattera  of  judgment  only, 
provided  it  related  to  matters  about  which  she,  in  her  imperfect 
condition  of  judgment,  might  be,  and  actually  was,  misled  by 
the  advice.  (18)  If,  at  the  time  of  making  the  will  in  question, 
Mary  Jaooba,  the  testatrix,  from  falae  advice,  knowingly  given 
by  John  McClelland,  or  by  any  other  person  acting  with  him, 
believed  that  Erastua  Jacobs  waa  not  her  lawful  huaband,  when 
in  fact  he  was,  and  that  John  McClelland  was  her  lawful  hus- 
band, when  in  fact  he  was  not,  the  will  ia  void.  (19)  It  makea 
no  difference  whether  the  false  advice  thus  given  was  in  relation 
to  some  matter  of  fact  or  in  relation  to  some  matter  of  law,  con- 
cerning her  relation  to  Jacobs  and  McClelland,  provided  she, 
being  then  poeseased  of  impaired  powers  of  judgment,  believed 
the  advice  to  be  true,  «nd  acted  aooordingly.  (20)  If  a  man 
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knowingly  and  wrongfully  marries  and  eoliabits  in  a  state  of 
adaltery  with  a  woman  who  is  the  lawful  wife  of  another  man, 
and  whose  husband  has  not  forfeited  his  claima  to  her  comfort 
and  society,  and,  by  the  infln^ice  of  such  marriage  and  co- 
habitation, procures  a  will  from  her  in  his  favor,  and  disinherit- 
ing her  real  bnsband,  that  will  is  void  for  illegal  influence." 

It  is  to  be  observed  that  these  propositions  make  no  allowance 
for  any  other  facts  or  circumstances  which  might  modify  the  as- 
sumed facts,  bat  assert  that  the  facts  assiuned  would,  under  any 
ciiKumstanees,  invalidate  the  will. 

Under  the  sixteenth  proposition,  it  is  assumed  that  it  would 
make  no  difference  when,  or  for  what  purpose,  the  testatrix  was 
indnced  to  believe  that  she  owed  to  Erastus  Jacobs  no  duty,  no 
matter  if  it  was  for  a  purpose  having  no  reference  to  a  disposi- 
tion of  her  property ;  still  it  is  assumed  that,  if  the  advice  was 
ever  given  for  any  purpose,  and  the  false  belief  continued,  the 
will  is  void,  although  the  advice  had  no  effect  whatever  in  pro- 
ducing the  will.  Under  the  seventeenth  proposition  it  is  iclaimed 
that  the  will  would  be  void  if  the  testatrix  was  misled  by  the 
false  advice,  without  assuming  that  she  was  thereby  indnced  to 
make  the  will,  or  that  such  advice  had  the  least  induence  on  the 
testamentary  act.  Indeed,  these  two  propositions,  taken  to- 
gether, assume  that,  if  the  testatrix  was,  at  any  time  and  for 
any  purpose,  misled  by  the  false  advice  of  McClelland  as  to  her 
duty  to  Jacobs,  and  remained  under  false  impression  when  th^ 
will  was  made,  though  it  had  no  relation  thereto,  and  in  no  way 
tends  to  procure  it,  still  the  will  was  void. 

The  same  may  be  said,  substantially,  as  to  the  eighteenth  and 
nineteenth  propositions.  In  the  nineteenth,  which  is  the  most 
explicit,  it  is  not  assumed  that,  in  acting  upon  the  false  advice, 
she  did  so  in  relation  to  the  will.  It  is  undoubtedly  well  settled 
that,  to  invalidate  a  will  for  fraud  or  undue  influence,  it  must 
appear  that  the  fraud  or  undue  influence  had  some  effect ' '  upon 
the  testator  in  producing  the  very  act  of  making  his  wilL" 
Redf.  Wills,  516,  524,  525,  527.  But,  however  this  may  be,  the 
most  that  can  be  claimed  of  these  four  propositions  is  that  they 
are  based  os  that  kind  of  undue  influence  which  amounted 
to  fraud  upon  the  testatrix.  This  is  the  gist  of  them;  and  upon 
a  fair  coDstmction  of  the  charge,  so  far  as  they  tended  to  in- 
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dace  the  will,  they  were  substantially  given  to  the  jury.  It  is 
diffiealt,  therefore,  to  eee  wherein  the  plaintiffs  were  not  per- 
mitted to  have  all  the  benefit  of  these  propositions,  to  which 
they  were  entitled.  Upon  this  point  the  court  charged  the  jury 
"to  inquire  whether  any  frand  or  misrepresentations  were  re- 
sorted to  to  induce  the  execation  of  this  will.  If  such  fraud  was 
exercised,  then  it  would,  however  slight,  destroy  the  validity  of 
the  will;  that  is,  if  it  was  sufficient  to  and  has,  in  your  judg- 
ment, tended  to  induce  the  execution."  Here  the  court,  in 
reply  to  these  four  requests,  told  the  jury  that  if  "any  fraud 
or  misrepresentations  were  resorted  to  to  induce  the  execution 
of  the  will,  .  .  .  however  slight,  ...  if  it  tended 
to  induce  the  execution"  thereof,  the  will  was  void.  If  these  re- 
quests are  construed  as  relating  to  the  act  of  the  testatrix  in 
making  the  will,  then  the  plaintiffs  had  the  full  benefit  of  them 
in  the  charge.  In  that  case,  the  record  does  not  show  afSrma- 
tively  that  they  were  refused  by  the  court,  or  ttiat  they  are  em- 
braced in  the  exceptions  taken  by  the  plaintiff. 

But  the  point  that  seems  to  be  chiefly  relied  on  by  the  plain- 
tiffs is  made  on  the  twentieth  proposition.  Upon  the  facts  there 
assumed,  it  was  claimed,  as  a  presumption  of  the  law,  that  the 
will  was  produced  by  illegal,  and  therefore  undue  inQnence. 
The  court  did  not  accede  to  this  proposition,  but  left  the  ques- 
tion of  undue  influence  to  be  determined  by  the  jury,  under  the 
following  iustruietions  relating  to  this  and  other  propositions: 
' '  Inquire  whether,  through  the  exercise  of  force,  or  hy  fear  pro- 
duced, or  in  any  manner,  such  an  influence  was  exerted  over  her 
as  to  induce  her  to  make  a  disposition  of  her  property  contrary 
to  her  own  will  and  inclinations;  or  whether  such  an  undue  and 
overruling  influence  was  exercised  upon  her  mind  as  to  control 
or  overpower  her  own  inclinations  and  judgment,  or  induce  her, 
without  or  Bontrary  to  her  own  intention  and  will,  to  execute 
the  paper.  If  either  of  these  propositions  are  found  in  the  af- 
firmative, it  would  defeat  the  will."  Construing  the  charge 
strongest  against  the  plaintiffs,  it  would  seam  that  the  court  in- 
tended to  be  understood  as  holdiiag  the  law  to  be  that,  in  the 
absence  of  fraud,  no  matter  by  what  inflneooe  a  testator  may  be 
applied  to  ordinary  ca«ee,  may  bo  sustained  by  both  reason  and 
judgment,  and  induce  a  disposition  oi  his  property  contrary  t» 
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hiB  own  wishes  and  desires,  his  will  cannot  be  invalidated  for 
undue  influence.  Indeed,  it  is  not  denied  but  that  the  charge,  as 
applied  to  ordinary  cases,  may  be  sostained  by  both  reason  and 
authority ;  but  it  is  claimed  that  a  distinction  is  to  be  taken  be- 
tween influences  that  are  lawful  and  those  that  are  unlawful. 

The  gist  of  the  claim  is  that  the  will  was  void  because  it  was 
induced  by  influences  growing  out  of  an  unlawful  relation.  No 
matter  for  what  reason  the  testatrix  may  have  been  abandoned 
by  her  husband,  or  why  she  may  desire  to  diranherit  him  and 
her  kindred,  or  what  obligatiuifl  may  have  arisen  from  the  un- 
lawful relation;  no  matter  if  the  will  was  made  without  any 
influence  of  the  devisee  other  than  that  which  sprung  from  their 
association;  and  no  matter  if  it  was  made  in  accordance  with 
her  own.  inclinations  and  judgmmt, — still  it  is  assumed  that  the 
will  would  be  void.  If  no  other  objection  than  this  was  urged 
against  a  gift  of  property  between  living  parties,  it  would  hard- 
ly be  contended  that  it  would  be  void.  It  is  difScult  to  see  why 
a  bequest  or  devise  should  be  subjected  to  a  more  stringent  rule. 
Every  will,  it  may  fair^  be  presumed,  is  prompted  by  influ- 
ences strong  enough  to  induce  its  provisions,  and  it  would  seem, 
therefore,  that  the  most  that  ought  to  be  claimed  from  such 
inflaencea  in  the  contest  of  a  will  is  to  have  them  submitted  to 
the  jnry,  to  enable  them  to  determine  whether  the  testator  was 
misled,  or  so  influenced  thereby  as  to  affect  his  own  free  choice 
and  judgment  in  the  disposition  of  his  property.  The  power  to 
make  a  will  is  granted  by  the  statute  to  "any  person  of  full  age 
and  sound  menmry";  and,  under  its  provisicwts,  the  will  is  to  be 
admitted  to  record  as  valid  when  "duly  attested  and  executed, 
and  the  testator  at  the  time  of  executing  the  same,  was  of  full 
age  and  sound  mind  and  memory,  and  not  under  any  restraint." 
Swan  &  C.  St.  p.  1615,  §§  1,  15.  Restrictions  are  imposed  upon 
none,  but  all  are  alike  left  to  the  exercise  of  their  own  free  wills 
and  inclinations  in  the  disposition  of  their  property.  The  power 
thus  given  to  dispose  of  property  does  not  depend  upon  the  dis< 
position  made  thereof,  nor  is  it  restricted  to  those  who  may  em- 
ploy it  only  for  just  and  wise  purposes;  but  sU  upon  whom  the 
right  is  conferred  may  use  it  without  "any  restraint."  Indeed, 
it  is  contemplated  by  the  statute  that  this  is  the  only  way  in 
which  it  can  be  exercised.    Freedom  from  restraint  is  essential 
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to  the  validity  of  a  will.  So  careful  ia  tlie  law  in  this  respect, 
that  it  will  not  uphold  a  will  that  has  been  induced  by  restraint 
upon  the  testator,  whether  in  tiie  form  of  fraud  practiced  upon 
him  or  any  other  infliience  that  destroys  the  free  exercise  of  hia 
own  will.  Redf.  Wills,  524,  527.  It  would  be  inconsistent  with 
the  right  conferred  by  the  statute,  and  with  the  spirit  of  the 
constniotion  it  has  hitherto  received,  to  sanction  restraints  upon 
a  testator,  baaed  alone  on  the  charactor  of  the  motives  or  causes 
that  may  have  induced  any  dispoeition  of  his  property  that  he 
may  make  while  in  the  free  exercise  of  his  own  inclinations  and 
judgment.  He  may  give  his  property  to  whomsoever  he  pleases; 
and  his  motives  or  reasons  therefor,  bo  long  as  he  is  "not  under 
any  restraint,"  are  matters  of  his  own  conscioice,  for  which  he 
is  not  accountable  to  the  law.  His  will,  executed  in.  conformity 
to  the  statute,  if  it  be  his  own,  and  not  in  any  sense  the  will  of 
another,  cannot  be  invalidated,  however  much  its  provifflcms 
may  be  disapproved  by  others. 

It  is  claimed  in  the  proposition  under  conaiderati<m  that  the 
will,  upon  the  facts  therein  assumed,  would  be  void  for  "illegal 
iufloence"  In  the  solution  of  t^  question  made  by  this  prop- 
osition, much  of  the  diiBculty  disappears  when  we  leonaider  what 
"influence,"  as  applied  to  the  invalidation  of  wills,  is  "illegal." 
Every  will,  as  before  remarked,  is  the  result  of  influences  strong 
enough  to  produce  it.  Since,  then,  it  is  the  policy  of  the  law 
to  secure  to  every  one  the  right  to  dispose  of  his  property  in  ac- 
cordance with  his  individual  will,  that  inflnence  alone  is  illegal 
which  places  the  freedom  of  the  testator's  will  under  some 
kind  of  restraint.  If  this  be  so,  it  follows  that  it  matters  not 
what  may  be  the  origin  or  character  of  any  influence  operating 
upon  a  testator,  if  it  does  not  place  him  "under  any  restraint." 
It  would  seem  to  follow,  also,  that  it  would  be  etiually  imma- 
terial how  an  individual  may  have  acquired  an  influence  over  a 
testator,  unless  such  influence  is  exerted  in  a  manner  that  tends 
to  restrain  the  free  exercise  of  his  will  in  the  disposition  of  hhi 
property.  It  is  claimed  in  this  proposition  that  the  influence 
that  produced  the  will  w«8  illegal  only  because  it  sprung  from 
an  unlawful  relation.  If  this  be  so,  then  the  principle  would  be 
equally  applicable  to  any  other  unlawful  relation,  and  would 
destroy  a  will  made  onder  iDflnenoes  springing  therefrom,  ai- 
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though  the  testator,  without  being  placed  under  restraint,  could 
not  be  persuaded  to  make  a  will  otherwise  than  as  prompted  by 
such  influencea.  However  reprehensible  such  influences  may  be, 
if  a  testator  voluntarily  chooses  to  be  actuated  by  tbem^  it  is  a 
privilege  he  may  enjoy  under  the  law  that  secures  to  every  one 
alike  the  right  to  dispose  of  his  property  without  restraint  upon 
hia  own  judgment  and  conscience.  It  is  undoubtedly  well  settled 
that  a  will  cannot  be  invalidated  because  it  was  produced  by 
influences  spriuging  from  a  lawful  marital  relation,  unless  such 
influence  has  been  unduly  exerted.  The  influence  arising  from 
an  unlawful  marital  relation  may  be  as  strong  as  that  of  the 
other;  but,  unless  it  impairs  more  than  the  other  the  free  ex- 
ercise of  the  testator's  will  it  is  difBcult  to  see  how  the  influence 
arising  from  the  unlawful  relation  is  necessarily  such  undue 
influence  as  will  invalidate  a  will,  while  Omt  of  the  other  will 
not.  It  would  seem  upon  the  principles  already  stated,  that  the 
question  would  be  essentially  the  same  in  either  case,  whether 
tiie  influence  had  been,  in  fact,  exerted  in  restraint  of  the  testa- 
tor's will.  However  justly  an  adulterous  marital  relation  may 
be  reprobated,  it  by  no  means  follows  that  every  will  produced 
by  influences  arising  from  that  relation  is  tainted  with  such  tur- 
pitude that  to  uphold  it  would  "do  violence  to  the  morality  of 
the  law. ' '  This  is  the  theory  upou  which  the  claim  of  the  plain- 
tiffs rests.  But  the  moral  test  will  not  in  all  cases  avail.  If  the 
principle  be  correct,  it  makes  no  difference  which  party  makes 
the  wiU ;  whether  the  devise  be  from  the  woman  to  tiie  man,  or 
the  man  to  the  woman,  it  would  be  equally  void.  It  would 
be  easy  to  suppose  cases  where  consideratitMiB  of  moral  obliga- 
tion, as  well  as  that  of  public  duty,  would  require  a  man  to  make 
suitable  provision  for  a  woman  with  whom  he  had  su;«tained 
this  relation.  In  such  cases  it  would  do  no  violence  to  the 
morality  of  the  law  to  sustain  such  provision,  though  it  be 
nutde  by  will,  and  induced  solely  by  influences  springing  from 
the  nnlawful  cohabitation. 

It  may,  however,  be  admitted  that  the  influmcee  growing  out 
of  an  unlawful  marital  relation  do  not  stand,  and  should  not 
be  permitted  to  stand,  upcm  an  equal  footing  with  those  coming 
from  the  lawful  rel&tion ;  but  the  question  recurs  whether  the 
difference  is  in  matter  of  law  or  of  fact.    If  it  be  the  former, 
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tlien  every  wll  induoed  by  an  nnlavf  ul  reUtkni  is  void,  though 
the  testator  might  not  have  been  "tmder  any  restraint";  hnt 
this,  it  has  been  shown,  is  contrary  to  the  general  policy  of  the 
law.  If  it  be  the  latter,  then  the  proof  of  the  nnlawfnl  rela- 
tion should  go,  with  the  other  evidence,  to  the  jury,  to  enable 
them  to  determine  the  question  of  nndae  influence.  We  think 
this  would  be  in  acoordauoe  with  Uie  law,  and,  in  general,  beet 
subserve  the  ends  of  jostice. 

We  have  not  been  furnished  with  authorities,  nor  do  we  see 
any  sufiScient  reason,  to  warrant  us  in  making  this  class  of 
cases  an  exception  to  the  general  principles  relating  to  the 
validity  of  wills.  It  is  true  that  the  position  of  the  connsel 
for  the  plaintiffs  is  strongly  supported  obitor  in  the  able 
opinion  delivered  in  the  case  of  Dean  v.  Negley,  41  Pa,  St.  312, 
The  point  there  ruled,  however,  went  to  the  extent  only  that 
proof  of  the  making  a  will  under  and  in  the  direction  of  an 
unlawful  relation  like  that  in  this  case  was  such  evidence  of 
undue  influence  "that  it  may  justify  a  verdict  against  the 
validity  of  the  will";  and  it  was  held,  therefore,  that  it  was 
error  to  exclude  it  from  the  jury.  That  the  same  court  must 
hold  the  question  to  be  one  "of  fact,  merely,"  and  not  "a  pre- 
sumption of  law,"  is  shown  in  a  still  more  recent  case,  where  it 
was  declared  that  "undue  influence,  to  avoid  a  will,  must  be 
anch  as  to  Overcome  the  free  agency  of  the  testator  at  the  time 
the  instrument  was  made."  Bckert  v.  Flowry,  43  Pa.  St.  46; 
Kedf.  Wills,  534.  Tiie  propositions  which  the  counsel  for  the 
pliuntifiFa  requested  the  court  to  give  in  its  charge  to  the  jury, 
although  separately  numbered,  were  in  fact,  many  of  them, 
a  connected  series  of  propositions,  dependent  one  upon  an- 
other, some  of  which,  we  have  shown,  the  court  could  not 
properly  give.  Other  independent  propositions  were  properly 
refused,  as  has  been  shown,  and  the  remaining  ones  were  em- 
braced in  the  charge.  There  was,  therefore,  no  error  in  re- 
fusing to  charge  as  requested.  For  the  reasons  already  stated 
we  think  that  there  was  no  error  in  the  charge  as  given  to  the 
jury  by  the  court  of  common  pleas.  It  follows  that  the  district 
court  rightfully  afHrmed  the  judgment  of  that  court,  and  that 
the  jud^ent  of  the  district  court  must  therefore  be  afBrmetL 

WHTne,  Welch,  BaiNEEEtHtwr,  and  Scott,  JJ.,  coiicarred. 
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HALL  V.  HALL. 
L.  B.  1  P.£  D.  481.     Sngliak  Court  of  ProbiOe,  1S68. 

This  was  a  testamentary  suit  in  which  the  plaintiff,  Ann  Hall, 
propoxmded  the  will  of  her  deceased  hnsband,  John  Hall.  The 
defendant,  William  Hall,  the  brother  of  the  deceased,  pleaded 
that  the  will  was  obtained  by  the  undue  influence  of  the  plain- 
tiff. Ifisne  was  joined  .on  this  plea,  and  the  cause  was  tried  on 
the  6th  and  7th  of  March,  1868,  befora  Sir  J.  P.  Wnj>B,  by  a 
special  jory.  The  deceased  was  a  farmer  and  land  valuer  near 
Nottingluim,  and  by  the  will  in  question  he  left  the  whole  of  his 
property^  of  tiie  Tslne  of  between  £15,000  and  £20,000,  to  his 
wife. 

Sir  J.  P.  Wilde,  in  snmming  up,  gave  the  following  direc- 
tion to  the  jury  <ni  the  question  of  undue  influence:  To  make 
a  good  will  a  man  must  be  a  free  agent.  But  all  influences  are 
not  unlawful.  Peisaasion,  appeals  to  the  affections  or  ties  of 
kindred,  to  a  sentiment  of  gratitude  for  past  services,  or  pity 
for  future  destitutioD,  or  the  like, — these  are  all  legitimate, 
and  may  be  fairly  preaied  on  a  testator.  On  the  other  hand, 
pressure  of  whatever  chanoter,  vliether  acting  <sl  the  fears  or 
the  hopes,  if  so  exerted  as  to  overpower  the  volition  without 
o(Hivineing  the  judgment,  is  a  species  of  restraint  under  which 
no  valid  will  can  be  made.  Importunity  or  threats,  snch  as  the 
testator  has  not  the  ooorage  to  reeist,  moral  command  asserted 
end  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping 
from  distress  of  mind  or  social  discomfort,  these,  if  carried  to 
a  degree  in  which  the  free  play  of  the  testator's  judgment,  dis- 
cretion, or  wishes  is  overborne,  will  constitnte  undue  inflaoice, 
though  no  force  is  either  used  at  threatened.  In  a  word,  a 
testator  may  be  led  but  not  driven;  and  his  will  must  be  tiie 
o&pring  of  his  own  volition,  and  not  the  record  of  some  one 
else's. 

His  Lordship  went  om  to  eay  that  in  tibis  ease  the  question 
was  one  of  credibility,  for  according  to  the  evidence  on  the  one 
side,  the  plaintiff  had  procured  the  will  by  violence,  threats, 
and  intimidation,  whilst,  aooording  to  tOie  evidence  of  the 
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pl^tiff  and  her  witnesses,  she  had  not  even  resorted  to  per- 


The  jury  found  that  the  plea  of  undue  influence  was  proved. 
The  Court  pronounced  against  the  will  and  coiLdenmed  tha 
plaintiff  in  costa 


IN  RE  BERNSEE'S  WILL. 
n  N.  ¥.  8upp.  f69.     1892. 

Appeal  from  decree  of  Surrogate  of  Kings  County,  admit- 
ting to  probate  a  paper  purporting  to  be  the  will  of  Adelina  D. 
Bernsee,  deceased.  Two  questions  were  raised  on  the  appeal: 
first,  whether  due  execution  was  sufQciently  proved,  and  seo- 
ond,  whether  the  will  was  framed  by  undue  influence, 

Pratt,  J.  (After  finding  that  due  execution  had  not  been 
proved.)  2.  Was  the  will  framed  by  undue  influence T  While 
this  fact  is  to  he  proved,  not  presumed,  the  undisputed  facts 
tend  strongly  to  the  conclusion  that  such  wss  the  case.  A  prior 
will  which  divided  the  property  equally  between  the  children 
of  testatrix,  two  sons  and  two  daughters;  uninterrupted  af- 
fectionate relations  between  testatrix  and  at  least  one  of  the 
daughters;  her  residence  with  the  sons  at  the  time  of  the  mak- 
ing of  the  will ;  her  refusal,  or,  at  least,  neglect,  to  see  either 
daughter  after  she  Uxb  up  her  residence  with  the  sons;  the 
refusal  of  the  daughters  to  recognize  the  alleged  wife  of  one 
of  the  sons,  as  not  married  to  him;  the  declaration  in  the  will 
of  unfilial  conduct  of  the  daughters,  against  the  uncontradicted 
proof;  the  failure  to  call  the  draughtsman  of  the  will;  the 
presence  of  the  son  at  the  time  of  the  execution,  when,  if  Mr. 
Black  is  to  be  believed,  he  had  nothing  to  do,  and  did  nothing; 
her  nervous  and  very  excited  condition  at  the  time,  wbiich  is 
not  disputed;  her  entire  disinheritance  of  her  daughters,  and 
the  giving  of  her  eittire  estate  to  her  sons,  with  whom  she 
lived, — all,  unexplained,  tend  powerfully  to  show  undue  influ- 
ence. These  circumstances  called  strongly  upon  the  surrogate 
for  the  exercise  of  his  discretion  in  cfdling  for  the  draughts- 
man of  the  will  to  ascertain  who  prompted  it,  and  the  condi- 
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tions  BaiTOimdmg  its  preparation.  Upon  the  facts,  therefore, 
the  judgment  should  be  reversed.  There  were  several  rulings 
of  the  surrogate,  in  the  rejection  and  striking  out  of  testimony, 
which  appear  to  have  been  erroneous,  hut  which  it  ia  unneces- 
sary to  consider. 
DiSHAN,  J.,  concurring.    Babnabd,  P.  J.,  diasenting. 


BUSH  V.  LISLE. 
89  Ky.  393.     1889. 

Lewib,  C.  J.  This  is  an  appeal  from  a  judgment  rendered 
on  verdict  of  the  juiy  finding  a  paper  dated  October  30,  1876, 
and  probated  in  the  county  court,  not  to  be  the  true  last  will 
and  testament  of  F.  M.  Lisle,  who  died  in  February,  1879,  at 
about  the  age  of  58  years,  without  wife  or  child.  He  left  no 
parents,  his  mother  having  died  before  he  did,  though  subse- 
queat  to  date  of  the  paper,  those  who  would  have  inherited  his 
estate  in  case  <of  no  will,  being  one  brother,  three  sisters,  and 
children  of  each  of  four  sisters  who  were  dead.  But  he  de- 
vised, or  attempted  to  devise,  the  whole  of  his  estate,  of  value 
about  $20,000,  consisting  of  cboaes  in  action,  money,  and  land, 
to  his  sister  Minerva  Bosh,  her  four  daughters,  and  husband, 
Bobert  E.  Bush;  there  being  given  to  the  last  named,  who  was 
appointed  executor,  five  shares  of  bank  stock,  to  each  of  the 
four  nieces  specified  land  and  money,  and.  to  the  sister  the 
residue.  The  grounds  npon  which  the  other  heirs  at  law  assail 
the  validity  of  the  paper  as  a  will  are  want  of  testamentary 
capacity  and  undue  influence.  It  appears  that  previous  to 
1866  the  decedent  had  been  a  professional  gembler,  but  as  the 
effect  of  syphilis  contracted  many  years  previously,  from  which 
he  never  recovered,  and  probably  of  excess  and  dissipation,  he 
became  a  wreck  physically,  losing  his  hair,  teeth,  eyesight  par- 
tially, and  use  of  his  lower  limbs  to  such  an  extent  as  to  make 
crutches  necessary  for  locomotion;  and  in  that  ocmdition  he 
went  to  the  residence  of  a  double  couidn  in  Fayette  County, 
Bafas  losle,  vi\h.  vhom.  he  stayed  until  1867  or  1868,  when 
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he  removed  to  the  house  of  Robert  E.  Bosh,  in  Clank  Cotmty. 
where  be  remained  until  his  death;  a  room  adjoining  the  dweU- 
ing-honse  having  been  oonstmcted  at  his  own  instance  and  ex- 
pense for  him  to  occupy.  Within  a  year  or  two  after  going  to 
the  house  of  his  brother-in-law  he  became  totally  blind,  un- 
able to  walk,  and  from  his  mouth,  which  was  drawn  out  of  its 
natural  shape,  offensive  matter  esc^ed.  So  he  thereafter  re- 
quired and  received  from  those  to  whom  he  attempted  to  give 
his  estate  the  most  assiduous,  careful,  and  affectionate  nnising 
and  attenticm.  He  had,  before  going  there,  as  relief  from  his 
intense  suffering  in  his  lower  limbs,  otmtracted  and  continned 
to  his  death,  the  habit  of  using  morphine,  a  comparatively  lai^ 
quantity  of  which  he  daily  eonsnmed.  It  further  appears  that 
during  paroxysms  of  physical  pain  he  was  excessively  and  of- 
fensively profane  and  blasphemous;  and  from  these  two  habits, 
both  mental  incapacity  to  mafee  a  will  and  undue  influence  are 
sought  to  be  deduced  as  existing  facts.  There  is  no  evidence 
whatever  of  unreasonable  prejudice  on  his  part  towards  any 
of  the  contestante,  nor  that  he  was  swayed  or  prompted  to 
abandon  any  fixed  purpose,  or  to  ignore  any  worthy  or  recog- 
nized claim  on  his  bounty.  On  the  contrary,  ten  years  before 
the  date  of  the  paper,  when  his  situation  was  less  deplorable 
than  it  afterwards  became,  and  when  there  is  no  evidence  that 
be  was  not  entirely  rational,  he  offered  to  give  his  whole  estate 
to  his  oonsin,  Bufus  Lisie,  to  secure  a  home  and  needful  «are 
and  attention  while  he  lived,  and  the  disposition  he  finally 
made  of  it  was  consistent,  natural,  and  conunendable,  because 
intended  as  a  grateful  recompense,  no  more  probably  than 
adequate,  to  those  who  did  minister  to  him  in  aCQiction.  The 
person  who  wrote  the  paper  testifies  that  besides  himself  no 
one  was  present;  that  the  decedent  was  in  full  possession  of  his 
mental  faculties,  and,  without  aid  or  8u^^sti(m,  dictated  the 
paper  as  written;  and  the  provisions  of  it  show  not  only  a 
preconceived  and  fixed  plan  for  disposing  of  his  estate,  and 
full  knowledge  of  the  character  and  valae  of  it,  and  the  per- 
sons to  whom  it  was  left,  but  an  unusual  intelligence  of  the  legal 
restrainte  and  limitations  put  upon  the  devises  to  bis  nieces. 

Of  the  very  large  number  of  witnesses  who  testified  on  the 
trial  bat  three  express  any  doubt  of  capacity  of  the  decedent 
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to  make  a  will.  Ooe  of  them,  who  is  a  aontesbaiA,  stated  as  lua 
opinion  that  he  did  not  think  a  man  cotild  be  a  sane  man  who 
used  blasphemous  language  towards  Jesus  Chriat.  Another, 
who  visited  him  as  a  physician  once  or  twice,  expressed  tie 
opinion  that  he  did  not  think  n  person  who  used  morphine  and 
whiskey  ae  decadent  did  was  capable  of  taking  into  conuder- 
ation  his  property  and  relations,  and  making  a  fair,  jnst,  and 
equitable  disposition  of  his  property,  though  he  does  not  under- 
take to  say  what  quantity  of  either  he  was  in  the  habit  of  osing, 
nor  what  his  meotal  condition  actually  waa  when  1^  paper 
was  written,  nor  when  it  was  two  days  afterwards,  signed  and 
acknowledged.  And  the  third,  who  onoe  saw  him  while  in  a 
paroxysm  of  pain,  testiiied  his  professional  opinkm  to  be  that 
no  man  who  had  been  an  invalid  for  a  number  of  years,  and 
onder  inf uenoe  of  morphine  for  such  a  length  of  time,  is  com- 
petent to  transact  business.  Bat  neither  one  of  those  three 
witnesses,  nor  any  one  else  throngbont  t^ie  entire  trial,  testifies 
to  a  single  irrational  aet  or  speech  by  iiie  decedent,  or  even 
profane  language  when  he  was  not,  for  a  time,  racked  with 
pain,  with  the  single  exception  of  J.  B.  lisle,  1^  principal 
contestant,  who  refers  to  one  trivial  remail  aboat  which  it  was 
shown  by  another  witness  he  evidently  miaunderstood  the  dece- 
dent.  On  the  contrary,  those  acquainted  with  him  testified  he 
possessed  a  clear,  vigorous  intellect  and  strong  vrill,  which  con- 
tinued, when  he  was  not  in  a  sleepy  state  from  use  of  morphine, 
up  to  his  deaiii ;  and  it  clearly  and  f  nlly  appears  that  Irota  the 
time  be  went  to  the  house  of  Bobert  E.  Bush  to  the  date  of  the 
paper,  and  even  afterwards,  he  transacted  business,  loaning 
money,  buying  land,  keeping  aocoont  of  interest  and  divideiids 
on  stock  due  him,  was  consulted  by  his  friends  about  business 
matters,  discussed  politics,  banking,  and  neighborhood  affairs 
with  perfect  intelligence,  and  kept  full  control  of  his  estate,  so 
that  when  he  died  there  had  not  been  any  of  his  income  wasted 
or  disposed  of  at  sU,  except  with  his  consent  and  full  knowl- 
edge. 

It  se^ns  to  us,  as  the  record  stands,  there  is  a  total  failure 
by  the  contestants  to  show  lack  of  mental  capacity  on  the  part 
of  the  decedent  to  make  a  will,  and,  in  our  opinion,  evidence 
of  undue  influence  by  the  devisees,  or  of  any  other  person,  is 
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equally  iinsatisfaetory,  and  the  verdict  of  the  jury  ean  be  ao- 
oonnted  for  only  era  the  suppositioQ  that  their  attention  was 
diverted  from  £acts  proved,  to  atutract  theories  of  phyaiciaas 
who  never  examined  nor  had  knowledge  of  the  aetual  mental 
condition  of  decedent  when  the  paper  was  executed.  It  is  need- 
less to  refer  in  detail  to  the  testimony  of  the  learned  experts, 
becaoae  there  was  auch  an  agreemoit  in  their  statements  as  to 
mabe  reference  to  the  evidence  of  one  suffice  tor  all.  The 
general  conclosion  drawn  from  the  hypothetical  ease  assumed 
by  tlieni  is  that  the  brain  of  a  person  in  the  condition  the  dece- 
dent was  shown  to  be  in,  if  confined  in  the  same  family  eight  or 
nine  years,  taking  morphine  habitually  tiiree  or  four  times  per 
day,  administered  by  members  of  that  family,  would  have  no 
capacity  to  make  a  will  or  do  anything  which  be  believed  would 
be  contrary  to  the  wishes  of  aueh  family,  and  would  seek  by 
every  means  to  please  them,  although  he  at  the  same  time 
might  talk  intelligently,  and  impress  an  ordinary  observer  as 
being  exceedingly  bright.  It  seems,  however,  to  be  conceded 
by  the  experts,  that  the  use  of  morphine  does  not  necessarily 
impair  the  intellectual  faculties,  and  consequently  their  evi- 
dence, if  pertinent  in  tbia  case  at  all,  has  relation  alone  to  the 
qnesticoi  of  undue  infloence.  Expert  testimony  Is  woise  than 
oseleaa,  it  ia  misleading  when  given  on  a  subject  about  which 
there  is  proof  so  convincing  as  to  leave  no  reastmable  ground 
for  dispute,  or  when  variant  from  the  actual  state  or  condition 
shown  by  positive  evidence  to  exist,  and  no  conclusion  reached 
by  «.  mere  theorist,  however  learned,  can  be  reasonably  accepted 
and  applied  in  any  case  without  being  founded  on  and  consist- 
ent with  the  facts  as  they  are  proved  to  be.  If  there  had  been 
doubt  or  contrariety  of  evidence  in  regard  to  the  real  state  of  the 
decedent's  intellectual  faculties,  it  might  have  been  pertinent  to 
show  by  experts  what  are  the  usual  consequences  of  physical 
infinnities  and  habits  such  as  his.  But  it  does  not  appear 
that  his  mind  was  impaired  or  affected  by  the  disease  he  was 
afOicted  with,  aor  that  he  was  dependent  upon  Robert  E.  Bush 
or  any  of  his  family  for  morphine,  nor  was  their  ud  in  pro- 
curing it,  or  permission  to  use  it,  ever  sought  by  him.  On  the 
contrary,  he  bad  an  estate  sufficient  to  gratify  every  wish  and 
supply  every  want,  the  character  and  value  of  which  he  well 
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knew,  and  the  maua^i^enient  and  control  of  which  lie  kept  with- 
oat  dispute  or  qoeation  till  his  death,  and  the  morphine  nsed 
by  him  was  porchsfied  with  his  own  means  and  at  his  own 
pleasure,  without  hindrance  or  protest  from  any  one.  And, 
whatever  may  be  the  ordinary  effect  of  use  of  morphine,  the 
eridenee  in  this  case  does  not  show  any  weakening  of  the  will 
power  of  the  decedent,  nor  the  slightest  «ffort  on  the  part  of 
any  one  of  bia  devisees  or  other  person  to  influence  w  control, 
by  ooercion,  argument,  or  persuasion,  the  final  disposition  of 
his  estate,  nor  that  he  was  influenced  to  dispose  of  it  as  he  did 
by  any  other  reason,  motive,  or  feeling  than  gratitude  to  ftnd 
affection  for  Mrs.  Bush,  who  was  his  favorite  sister,  as  shown 
by  two  previous-  wills,  in  one  of  which  he  gave  his  estate  to  her 
and  a  brother  since  dead,  and  in  the  other  the  bulk  of  it  to  her 
and  by  the  significant  fact  that,  wheu  he  became  a  helpless  and 
doomed  invalid,  he  selected  her,  of  all  others,  to  nmse  and  care 
for  him. 

There  is  some  evidence  tending  to  show  her  anxiety  about 
the  manner  in  which  he  would  dispose  of  his  property,  but 
none  that  she  or  any  one  else  attempted  to  influence  him  in  re- 
gard thereto  by  importunity,  persuasion,  or  even  suggestion. 
In  two  instances  she  interfered  to  prevent  gifts  by  him  to  other 
persons,  one  of  them  being  a  dmnken  man,  and  the  other  a 
lewd  woman,  his  former  mistress,  to  whom  be  had  previously 
given  money,  and  who  was  eadeavtMriDg  to  obtain  more.  It  also 
appears  that  he  was  uuwilling  for  his  sister  to  leave  him,  and 
some  of  the  witnesses  quote  her  as  saying  he  displayed  weak- 
ness by  shedding  tears  when  she  did  go  away  from  home,  leav- 
ing him  to  the  care  of  others.  But  there  is  no  evidence  show- 
ing, ^r  from  which  it  can  reaaHmbly  be  inferred,  that  any  of 
the  devisees  acquired  such  dominion  or  influence  over  him  as 
deprived  him  of  the  power  to  dispose  of  his  estate  in  accord- 
ance with  his  own  wishes;  and  in  view  of  the  claims  of  other 
relations,  and  without  the  existence  and  actual  exercise  of 
such  dominion,  as  has  often  been  held  by  this  court,  he  must  be 
regarded  as  executing  the  will  without  undue  influence;  for 
neither  mere  appeals  to  the  affections,  nor  arguments  addressed 
to  the  understanding,  even  when  effective,  amount  to  undue 
influence,  in  the  meaning  of  the  law.  There  was,  however,  ao- 


tvGoogle 


QARDNBR  Y.  FRIEZO.  81 

ooadm?  to  other  eTidence,  no  ciher  inSuence  exerted  or  appeal 
mode  by  the  devisees  than  such  aa  sfFectiooate  care  and  atten- 
tion offered,  vhich  the  law  upholds  raUier  than  condemns.  In 
our  opinion,  the  evidence  in  this  ease  shows  clearly  that  F.  M. 
Lisle  had  testamentary  cf4)aeity,  and  freely  end  without  undue 
influence  executed  the  paper  in  oxitest,  and  it  should  be  held 
his  true  laert  will  and  testament.  Wherefore  the  judgment 
must  be  reversed,  and,  as  the  verdict  is  not  sustained  by  the 
evidence,  the  cause  is  remanded,  with  directions  to  the  lower 
court  to  diBmias  the  appeal  from  the  order  of  the  county  court, 
probating  and  admitting  to  record  the  paper  as  his  wiU. 


GARDNER  v.  FRIEZE  ET  AL. 
16  B.  /.  640. 1889. 

Dttbpeb,  C.  J.  This  is  an  appeal  from  a  decree  of  the  monici- 
pal  court  of  the  oity  of  Providence,  admitting  to  probate  the 
will  of  Phoebe  L.  Gardner.  The  will  was  executed  August  3, 
A.  D.  1886,  when  the  testatrix  was  somewhat  over  ea^ty  years 
old.  It  gives  the  larger  part  of  her  property  to  three  daughters, 
and  gives  to  her  son,  Walter  S.  Gardner,  the  appellant,  only  a 
trifling  legacy.  The  reasons  of  appeal  alleged  are  that  the  will 
was  procured  by  fraud,  deceit,  and  undue  influence.  On  trial  in 
this  court  the  probate  was  opposed  on  those  grounds.  In  sup* 
port  of  the  will  the  court  admitted,  subject  to  exception,  testi- 
mony to  the  following  effect,  to  wit :  That  the  testatrix  had  told 
her  counsel,  before  the  will  was  executed,  that  her  said  son  an- 
noyed her  by  his  importunities  for  mcmey;  that  he  had  to  pay 
her  nK>n^  due  to  ber  f«r  a  dower  right,  and  had  several  times 
importuned  her  to  forgive  the  payments;  that  he  had  had  his 
share  from  his  father's  ertate,  and  she  would  give  him  nothing: 
that  she  made  these  statements  ait  different  times  during  a  num- 
ber of  years  bef(ffe  the  vriU  was  made,  said  counsd  having 
drawn  one  or  moxe  earlier  wills;  that  she  made  similar  state- 
ments to  the  counsel's  partner,  landi  also  said  to  him  that  she  al- 
ways intended  to  give  ber  proper^  to  her  daughters,  said 
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ytttement  having  been  made  to  said  partner  some  years  before 
the  will  in  controTeiBy  was  executed.  The  jury  retomed  a  ver- 
dict Bostiaining  the  will.  The  case  is  before  ns  for  alleged  error 
oonunitted  by  admitting  said  testimicaiy. 

We  do  not  think  the  court  erred  in  admitting  it.  Judge  Bed- 
field,  in  his  treatise  on  the  Law  of  Wills,  says:  "It  is  every- 
day practice,  where  probate  is  resisted  on  the  ground  of  f rand, 
mtdue  infiueaioe,  or  surprise,  to  admit  the  declarationfl  of  the 
testator  previously  made  as  to  his  tecftamentary  int«ntionB ;  and 
that,  when  the  will  corresponds  to  Hie  declaraitifais,  it  excites 
much  less  apprehension  of  improper  practises  Qtan  when  it 
differs  from  them."  1  Bedf.  Wills,  567,  568.  Such,  so  far  as 
we  know,  has  been  the  practice  in  this  State.  [The  weight  of 
the  evidence  offered  on  ttua  point  is,  of  course,  another  question, 
arising  anew  in  each  case.  Eaoe  v.  Brown  (B.  I.),  20  Atl.  B. 
10.]  It  seems  to  us  that  no  evidence  can  be  more  legitimate  in 
disproof  of  fraud  or  undue  lofluenoe,  especial^  if  the  declw- 
tions  have  been  repeated  from  time  to  time  during  a  period 
of  years  before  the  making  of  the  will  end  down  to  the  making. 
The  practice  is  well  supported  by  authority.  In  Neel  v.  Potter, 
40  Pa.  St.  483,  the  will  gave  the  t«stat<H-'s  real  estate  to  his 
brother,  Samuel  Neel,  and  his  nephew,  James  Neel.  It  was 
contested  on  the  grouad  of  alleged  undue  infioaice  by  members 
of  the  family  of  the  devisees.  Evidence  waa  admitted  on  the 
part  of  the  devisees  diat  the  testator  had  declared  at  interrala 
during  a  period  of  mai^  y^ttrs,  that  he  intended  to  leave  his 
farm  "in  the  name  of  Neel."  The  evidence  was  decided  by  the 
Supreme  Court  of  Pennsylvania  to  have  been. rightly  admitted. 
The  court  said:  "It  would  strongly  rebut  the  idea  of  any  such 
influence  on  the  mind  of  the  testaix>r  when  making  his  will, 
if  it  were  shown  that  he  made  it  in  accordance  with  a  long- 
cherished  purpose."  See,  also,  Starrett  v.  Douglass,  2  Yates  46, 
51;  Irish  v.  Smith,  8  Serg.  &  R.  573.  In  Roberts  v.  Trawiek, 
17  Ala.  55,  the  will  was  impeached  for  fraud  or  undue  influ- 
ence, and  the  court  held  tiiat  declarations  made  by  the  testator 
ten  years  and  repeated  by  him  five  years  bef(»«  ita  exeeutiou, 
going  to  show  a  fixed  and  settled  purpose  to  make  such  a  will, 
were  admissible  in  evidence  to  rebut  the  charge  of  fraud  or 
over-persuasion.  And  in  Pancoast  v.  Ovaham,  15  N.  J.  £q.  294, 
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wbere  the  groimd  of  contest  was  insanity,  tbe  ooart  held  that  it 
vaa  oonfirmatoiy  of  tbe  aanity  of  the  testator  that  his  will  was 
reesonable,  and  corresponded  with  bis  repeated  declaratioas. 
See,  also,  Allen  t.  Public  Admimstrator,  1  Bradf.  Snr.  311; 
Fatton  T.  Allison,  7  Homph.  320.  So,  evidence  of  declaratioDS 
repugnout  to  the  will  have  been  admitted  to  impeach  it  for 
fraud  and  undue  influence.  Williamson  t.  Nabers,  14  Ga.  286, 
308;  Denison's  Appeal,  29  Conn.  399;  Hughes  v.  Hughes'  Ez'r, 
81  Ala.  519.  If  admissible  to  impeach,  such  evidoiee  must,  of 
couise,  be  admissible  to  support  the  will.  There  ma;  be  a  few 
contrary  decisions,  but  we  think  that  much  the  more  numerous 
decisimis  and  the  better  reasons  sBZKtion  the  adaniasibility  of 
the  testimony. 

Petition  dismissed. 


HAERELETALv.   HARREL  ET  AL. 
1  Ey.  203.  1864. 

CTodge  BoBBSTSOH  delivered  the  opinion  of  the  ooart: 

A  paper  purporting  to  be  the  last  will  of  William  Harrel, 
deceased,  after  probale  in  the  coimty  court  of  Daviess,  was,  on 
an  appeal  to  the  circuit  court,  set  aside  by  the  verdict  of  a 
jury  and  the  judgment  of  that  court.  From  that  judgment  th« 
propounders  of  the  will  appeal  to  this  court. 

When  he  acknowledged  the  testamentary  docoment,  tbe  do- 
cedent,  about  seventy  years  old,  was  ocmfined  to  his  bed  by  an 
inflanunatory  disease,  which  appeared  very  distressing,  and 
made  him  frequently  both  "drowiy"  and  "flighty,"  and  of 
which  he  died  about  two  days  after  the  attestaticm. 

At  his  death  he  owned  the  homestead  tract  of  land,  worth 
$10,000;  ten  slaves,  valued  at  $4,000;  stock  worth  $1,125;  other 
personalty,  estimated  at  $1,673;  and  $682  cash  in  hand;  and 
there  is  do  proof  that  he  owed  any  debts.  He  left  four  children 
and  some  grandchildren,  none  of  whom  (children  or  grand- 
children)  had  been  advanced  by  him. 

The  testamentary  provisions  are  simple  and  short;  and  give 
to  his  widow,  whom  he  married  not  more  than,  eight  years  bft- 
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fore,  and  to  his  son  James,  Iiis  whole  estate  of  every  kind  dnrinf 
her  life,  remaiiider  to  said  J«mes,  excepting  tmly  the  Bla.Te8, 
whiflh  were  to  be  equally  divided  between  James  and  his  bnatlier 
Jonathan,  sisters  Hannah  Humphrey  and  Mary  Ann  PatriA, 
and  the  children  of  a  deceased  uater,  Lydia  Beard. 

For  such  gross  inequality  no  reason  is  Huggested  in  the  doo- 
nment  itself  or  by  the  proof  on  the  trial.  The  testator  had 
an  unquestionable  power  to  make  such  a  will.  But  its  appar- 
eat  unreasonableness  requires  satisfactory  evidence  that  it  was 
the  free  and  deliberate  offspring  of  a  rational,  self-poised,  and 
clearly  disposing  mind.  And  all  this  has  not,  in  our  opinion, 
been  shown  by  the  testimony  with  sufficient  amurance. 

No  witness  expressed  the  opinion  that  be  bad  not  a  disposing 
mind,  and  the  subscribing  witnesses,  and  most  others,  testi- 
fied to  some  facts  conducing  to  the  abstract  otmclnsion  that 
be  had.  But  all  of  th«n  prove  other  facts,  conflicting  in  a 
greater  or  less  degree,  with  that  condusicn;  and  these  we  will 
Bummorily  notice  in  two  classes — ^Ist.  As  illustrative  of  inco- 
paci^;  and^  2d.  As  indicative  of  eztraneoua  influence  ooa- 
trolling  his  enfeebled  and  disturbed  mind. 

1.  He  was  often  in  a  state  of  stupor,  and  when  roused,  was 
generally  flighty,  but  soon,  wlule  awake,  became  apparently 
rational.  He  dictated  the  substance  of  the  legatory  provisions 
as  written.  But  he  became  oomatose  while  the  draftsman  was 
writing,  and  though  soon  awakened  to  apparent  self-possession 
and  reason,  yet  a  watcher  aliended  to  his  pulse  so  as  to  an- 
nounoe  whether  and  when  tiw  pulsations  should  indicate  an 
incapacitating  perturbation  of  mind, 

2.  His  second  and  surviving  wife — ^no  mother  of  any  child  of 
his,  oft^i  teased  him  to  make  a  will.  These  annoying  importuni* 
ties  were  repeated  from  a  short  time  after  their  marriage  to  a 
few  weeks  before  he  was  struck  down  by  the  fatal  mckness.  He 
always  reusted  these  overt  and  reiterated  solicitations,  and  on 
one  occsBion,  she  said  that  "the  old  devil"  would  not  do  as  she 
wished.  From  such  proof  of  open  solicitations,  there  can  b« 
no  doubt  that  secret  appeals,  more  frequent  and  urgent,  were 
otmtiuued  in  various  ways,  and  it  is  not  improbable  that  her 
selflsh  perseveranoe  succeeded,  at  last,  in  bowing  his  stubborn 
neck  to  her  yoke  when  feeUe  and  hopeless  an  his  death-bed. 
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The  proof  is  clear  that  he  often,  for  years,  declared  that  the 
law  made  the  best  will,  and  that  he  would  oerer  nmke  one. 
He  also  said,  not  long  before  his  death,  that  he  desired  an 
equal  distribation  of  his  estate  among  his  children;  and,  not 
more  than  three  weeks  before  his  death,  declared  that  he  would 
never  make  a  will.  In  confirmation  of  that  as  his  fixed  seufti- 
ment,  he,  b;  extraordinary  remonstranaes,  prevailed  on  one 
of  his  sons  to  die  intestate. 

Now,  whait  changed  that  settled  purpose,  for  the  first  time, 
when  he  was  expecting  to  die  every  hour,  and  was  scarcely 
able  to  think  deliberately  or  exercise  a  prudent  volition  t  The 
record  afEords  no  cine  to  a  eonsiatent  answer,  unless  his  wife's 
influence,  aided,  perhaps,  by  the  oo-operation  of  his  son  James, 
finally  subjected  his  will  and  changed  his  long-cberiahed  pur- 
pose of  intestacy  and  legal  quality.  And,  considering  all  the 
facts,  the  presumption  is  strong  that  this  was  the  oontrolling 
cause.  In  the  disturbed  and  fiitting  coDdition  of  his  mind,  the 
impress  of  that  infioenee  and  dictation  ought  have  enabled 
him  mechanically  to  dictate  the  devise  to  his  wife  and  son 
James,  of  his  whole  estate  without  classifying  it  or  enumerat- 
ing the  anticlee.  And  this  is  rather  confirmed  by  the  proof  that 
he  did  not  suggest,  but  seemed  to  pretermit,  the  ulterior  provi- 
sion as  to  the  slaves  mitil  his  attention  was  called  to  that  sub- 
ject. 

\7Mlst,  tlierefore,  the  testamentary  right  should  be  care- 
fully guarded  and  faithfully  vindicated,  this  court  shonld  be 
vigilant  to  prevent,  as  far  as  it  can,  the  abuse  of  that  right  by 
withholding  its  approving  seal  from  a  document,  so  onnatural 
and  so  qaestionahle  las  to  freedom  andi  eapa<uty,  as  that  now 
under  its  final  consideration.  To  establish  it  ss  a  valid  will 
would  encouKage  a  proetitntion  of  the  testamentary  power.  To 
reject  it  would  increase  the  valne  of  that  power,  and  tend  to 
frustrate  improper  intermeddling,  and  especially  in  extremis, 
to  disturb  the  just  equaUty  of  the  law. 

In  a  case  of  such  onacconntable  inequality,  justioe  and  pol- 
icy require  clear  and  satisfactory  proof  of  a  free,  deliberate, 
and  disposing  mind,  before  such  a  paper,  as  that  now  before 
us,  dmll  be  established  by  our  judgment  as  a  true  and  valid 
wilL  We  cannot  feel  Quit  we  have  that  proof.  On  the  oon- 
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tpary,  we  are  stiongly  inclined  to  ttis  dednction  that  the  doca- 
ment  was  not  the  spontaneous  and  legitimate  ofiEspring  of  a 
self-poised,  settled,  aod  dispoeiof;  mind.  And  this  oonclusion, 
were  it  more  doubtful  than  it  is  might  be  made  preponder- 
ant by  the  verdict  of  a  jury  of  neighbois  oonfirmed  l^  the 
judgment  of  the  circuit  ooiirt. 

Wherefore,  this  court  adjudges  that  tite  documeDt  in  ques- 
tion is  not  the  will  of  William  Hamel,  and  remands  the  case 
to  the  circuit  court,  with  instructions  to  enter  this  judgment 
and  certify  it  to  the  oounty  court  of  Davieaa,  to  be  recorded  as 
the  judgment  of  that  court. 


CHAPTER  V. 

WHO  HAY  TAKE  BY  Wlli.* 


*  See  Sees.  967-961,  Vol.  7,  Cyclcwedla  at  Iaw,  and  casM  there  cited, 
and  local  aUtutee  ui>oa  tlie  subject. 
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CHAPTER  VL 

fXHUIALITlES  REQUIRED  IN  MAKING  WILLS. 

Must  be  in  Writing,  Except  Nuncupative  WiUi.* 

HUBBABD  V.  HUBBAAD. 

8  N.  Y.  196.  1853. 

Appe&l  from  supreme  oourt,  seeond  judicifd  district. 

Proceedings  before  tlie  Kam^iate  of  Suffolk  oousty  b;  Maris 
J.  Hubbard  to  establiah  an  alleged  nimcupative  will  of  her  de- 
ceased hufiband,  Williajn  L.  Hubbard.  William  L.  Hubbard  was 
master  and  owner  of  a  ooBBting  sclMoner  of  Qreenport,  hoa.^ 
Island.  While  tm  a  return  trip  from  Philadelphia  with  a  load 
of  coal,  and  lying  at  anchor  infflde  the  Delaware  breakwater  oa 
account  of  headwinds,  he  was  taken  sick  with  Asiatic  obirfera, 
and  died  the  same  day.  The  veasel  was  anchored  in  tide-water 
about  a  mile  from  t^e  main-land,  the  same  distance  from  t^e 
open  sea,  and  three  miles  from  the  nearest  place  of  settlement 
on  shore.  While  deceased  was  suffering  from  hia  ^sease,  and 
about  an  hour  before  he  died,  being  of  sound  mind  and  mem- 
oiy,  be  was  asked  if  he  had  a  will,  and  replied  that  he  had 
not.  He  was  then  asked  as  to  the  disposition  of  his  property, 
bbA  in  reply  stated,  in  the  presence  of  the  surrounding  sea- 
men, that  he  wifdied  bis  wife  to  have  all  his  personal  property. 
Beckwith,  hn  mate,  atdced  him  if  he  willed  her  to  have  bis  real 
property  too,  and  he  replied,  "Yes,  all."  Beckwith  then  asked 
him  what  he  should  tell  hia  wife,  and  he  replied,  "Tell  her  I 
loved  her  to  the  end."  6e<dcwith  again  asked  him  whom  he 
wanted  to  settle  his  affairs,  and  he  replied,  "I  want  you  to 
do  it."  He  did  not  ssk  any  one  to  bear  witness  that  what  he 
stated  was  bis  will.  These  ocmTeraations  being  proved  by  four 
witnesses,  the  surrogate  adjudged  them  a  good  nuncupative 
will.  Ellas  Hubbard,  father  of  the  deceased  and  his  heir  at 

*  See  8«c.  962,  et  eeq.,  Vol.  7,  Cyclopedia  of  Law. 
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law,  appealed'  to  the  special  terra,  wbere  tbe  decree  of  the 
surrogate  admittiiLg  the  will  to  probate  was  reveraed.  On  a 
furrier  appeal  the  jadgment  of  the  special  term  was  reversed, 
and  Ellas  Habbard  appealed  to  this  court. 

Mason,  J.  It  is  provided  in  this  state  by  statute  that  m>  nan- 
capative  or  unwritten  will,  bequeathing  personal  estate,  efaaU 
be  valid,  unless  made  by  a  soldier  while  in  aotaal  service,  or  by 
a  manner  while  at  sea.  2  Bev.  St.  p.  60,  §  22.  Aa  to  the  wills 
of  soldiers  in  actual  service  aod  mariners  at  sea,  they  are  left 
entirely  untrammeled  by  our  statutes,  and  are  governed  by  the 
principles  of  the  comown  law.  The  exception  in  oar  statute  of 
wiUs  in  favor  of  soldiers  and  mariners  was  taken  from  the  29 
Car.  11.  c.  3,  and  is  precisely  the  same,  and  the  same  exception 
is  retained  in  England  by  their  new  statute  of  wills.  1  Viet.  c. 
26,  S  11.  The  testator  was  a  mariner,  within  the  meaning  of  the 
statute.  The  oourte  have  given  a  very  liberaJ  conetruction  to 
this  exception  in  behalf  of  mariners,  and  have  held  it  to  in- 
clude the  whole  service,  applying  equally  to  euperior  officers, 
up  to  the  commander  in  chief,  as  to  common  seamen.  In  re 
Goods  of  Hayes,  2  Curt.  Ecc.  338;  1  WilUams,  Ex'rs,  97.  It 
bos  been  held  to  apply  to  the  purser  of  a  man  of  war,  and  em- 
braces  all  seamen  in  the  merchant  service.  Morrell  v.  Morrell, 
1  Hagg.  Ecc.  51;  In  re  Ooo<k  of  Hayes,  2  Curt.  Ecc.  338;  1 
Williams,  Ex'rs  97.  This  will  was  made  at  sea.  In  legal  par* 
lance,  waters  within  the  ebb  and  flow  of  the  tide  are  considered 
the  sea.  Bouv.  Law  Diet,  tit  "Sea;"  Ang.  Tide- Waters,  44-^; 
Thaekarey  v.  The  fWraer,  Qilp.  528;  The  Thomas  Jefferaon, 
10  Wheat.  428 ;  Baker  v.  Hoag,  7  N.  Y.  561.  Lord  Hale  says  the 
sea  is  either  that  which  lies  within  the  body  of  the  county  or 
without  it;  that  an  arm  or  branch  of  the  sea  within  the  "fauces 
terrte,"  where  a  man  may  reasonably  discern  between  shore 
and  shore,  is,  or  at  least  may  be,  within  the  body  of  a  county, 
but  that  part  of  the  sea  which  lies  not  within  the  body  of  a 
county,  is  oalled  the  main  sea,  or  ocean.  Harg.  Law  Tracts, 
c.  4  p.  10;  Smith,  Const.  5  588.  He  adds,  "That  is  oalled 
an  arm  of  the  sea  where  the  sea  flows  and  reflows,  and  so  far 
only  as  the  sea  flows  and  reflows";  and  in  this  he  follows  the 
exact  definition  given  by  the  Book  of  AasizeB,  22  Id.  93;  and 
this  is  the  doctrine  reoogtiKed  by  the  courts  of  this  country. 
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Thackarey  v.  "nie  Farmer,  Oitp.  524;  U.  3.  v.  Omsh,  5  Maw>D, 
290;  U.  S.  V.  Wiltberger,  5  Wheat.  76-94;  U.  S.  v.  Boblnaom,  4 
Mawm,  307;  U.  S.  v.  Boss,  1  GteU.  626. 

Tlie  ooorta  in  England  have  gone  to  the  ut^nost  rei^  of 
ooQstruotion  in  ezteiidmg  this  exception  in  behalf  of  the  sea- 
men. In  a  case  which  came  before  the  prerogative  oonrt  of 
Caaterbnry  in  1840,  when  tiie  deceased  was  mate  of  her  maj- 
esty's ahip  Calliope,  and  while  the  T«esel  waa  in  the  harbor  of 
Buenos  Ayres,  he  obtained  leave  to  go  on  sbora,  when  he  met 
with  A  serioos  fall,  and  was  so  severely  injured  that  be  died 
on  shore  a  few  daja  after.  Immediately  after  the  accident  be 
wrote  on  a  watdi  bill  with  a  pencil  his  will,  and  which  was 
unattested,  but  which  waa  cut  out  and  certified  to  by  the  ofBcers 
on  board  the  ship,  and  the  court  held  it  a  good  will  of  a  ieaman 
at  sea,  and  ordered  it  to  probate.  In  re  Goods  of  Lay,  2  Curt. 
Ecc.  375.  The  common-taw  doctrine  in  regard  to  nuucap&tive 
wiUa  was  borrowed  from  the  civil  law.  Dnumnond  v.  Fari^,  3 
Curt.  Ecc.  522,  531,  et  seq.  By  the  civil  law,  the  strict  formali- 
ties, both  in  the  execution  and  construction  of  nuneapative 
wills  of  soldiers,  were  dispensed  with;  aod  although  they 
should  neither  call  the  legal  number  of  witneeees,  nor  observe 
any  other  solenmity,  yet  their  testament  was  held  good  if  tbey 
were  in  actual  service.  Just.  Inst.  lib.  2,  tit.  11 ;  1  Lomaz,  Ex'rs, 
40.  The  civil  law  was  extremely  indulgent  in  regard  to  the 
wills  of  soldiers.  If  a  siddier  wrote  anything  in  bloody  letters 
upon  hia  shield,  or  in  the  dust  of  the  field  with  his  sword,  it 
was  held  a  good  military  testament.  1  Bl.  Comm.  417 ;  1  Lomax, 
Ex'rs,  40,  41.  The  oommon  law,  however,  has  not  attended  this 
privilege  so  tiar  as  the  civil.  1  Bl.  Comm.  supra.  Blackstone  says 
that  soldiers  in  aetoal  military  service  may  make  nuncupative 
wills,  and  dispose  of  their  goo(b,  wages,  and  other  perscmal 
chattels  without  those  forms,  solemnity,  and  expenses  which  the 
law  requires  in  other  cases. 

The  rules,  however,  which  are  to  be  observed  in  making  wills 
by  soldiers  and  mariners,  ar«  the  game  by  the  oommon  law  and 
yet  it  must  be  confessed  that  the  formalities  which  are  neces- 
sary to  be  observed  in  the  maidng  of  wills  by  soldiers  and  sea- 
men are  not  defined  with  any  very  satisfactory  precision  in  any 
of  the  English  elementary  treatises  upon  the  subject  of  wills. 
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Swinboroe  sayv  that  tbose  Boleiimiti«s  only  are  neooBBry  viincb 
are  juris  gentium.  Swinb.  WillB,  pt  1,  g  14.  Before  the  statute 
the  eccleaiaatical  oonrts  to  whose  jurisdiction  the  establiahment 
of  peiBODsJ  testamentB  belonged  required  no  oeremoniee  in  the 
publication  tbraeof ,  or  the  subscriptifm  of  any  witnessei  to  at- 
test the  same.  1  Bob.  Wills,  147.  A  will  of  petBoual  estate,  if 
written  in  the  testator's  own  hand,  though  it  bad  neither  his 
name  nor  seal  to  it,  nor  wltnesHS  present  at  its  publication, 
was  held  effetAuaJ,  provided  the  handwriting  could  be  proved. 
1  Bob.  Wills,  148.  And  so  if  written  by  another  person  by  the 
testator's  directions,  and  without  his  signing  it,  it  was  held 
good.  Id.  148.  It  is  laid  down  in  books  of  very  high  anthorify 
that  a  nnncupiatire  testament  may  be  msde,  not  only  by  the 
proper  motions  of  the  testatin-,  but  also  at  the  interrogation  of 
another.  Swinb.  Wills,  pt.  1,  §  12,  p.  6;  Lomax,  Ex'ra,  38;  1 
Williams,  Ex'rs,  102.  And  Swinbome  says,  "As  for  any  pre- 
cise form  of  words,  none  is  required,  neither  is  it  material 
whether  the  teebator  speak  properly  or  improperly,  so  that  his 
meaning  ^peare,"  (2  Swinb.  Wills,  pt.  4,  §  26,  p.  643;)  and  be 
says,  concerning  tlie  aolemnities  of  the  civil  law  to  be  observed 
in  the  making  of  testaments,  soldiers  are  clearly  acquitted  from 
the  observation  thereof,  saving  that,  in  the  opinion  of  divers 
writers,  soldiers,  when  they  make  tiieir  testaments,  ought  to 
require  the  witnesses  to  be  present.  1  Swinb.  Wills,  pt.  1,  §  14, 
p.  94.  It  is  necessary,  however,  that  tlie  testamentary  capacity 
of  the  deceased  and  the  animus  testimdi  at  the  time  of  the 
alleged  nuncupation  should  be  clearly  and  satisfactorily  proved 
in  the  case  of  nuncupaitive  will.  1  Williams,  Ex'rs,  102;  Lemann 
T.  Bonsall,  1  Addams,  Ecc.  389,  390. 

In  the  present  case  the  evidence  most  clearly  shows  that  the 
deceased  was  of  sound  mind  and  memory,  and  I  think  the  evi- 
dence in  the  ease  satisfactorily  establishes  the  animus  testandi 
at  the  time  of  the  alleged  nuncupation.  He  told  his  mate,  Beck- 
with,  to  tell  his  wife  that  he  loved  her  till  the  end.  He  was  ex- 
tremely sick,  and  undoubtedly  apprehending  death;  and  when 
adked  if  he  had  a  will,  be  replied  that  he  had  not ;  and,  oa  be- 
ing asked  whsit  dispositiDn  he  wif^ed'  to  make  of  his  property, 
he  said  he  wished  his  wife  to  have  all  of  his  personal  property, 
ai^  at  the  same  time  requested  Beckwith  to  settle  his  afCairs 
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and  see  to  his  bosineas.  tt  sbould  be  borne  in  mind  that  as  well 
the  testator  as  all  of  the  witnesses  present  were  seamen,  and 
Were  undoubtedly  acquainted  with  the  rights  of  mariners  in 
regard  to  making  their  wills.  They  evidently  understood  it  to 
be  a  will,  and  spoke  of  it  as  snch ;  and  I  thiiik  the  antmtw  tea- 
tandi  is  satisfaetorily  established.  The  evidence  is  quite  as 
strong  in  the  case  under  ocMisideration  as  it  was  in  the  ease, 
of  Parmne  v.  Parsons,  2  Oreenl.  298,  300,  where  the  testator 
was  asked  to  whom  he  wished  to  give  his  property,  and  replied, 
"To  my  wife;  that  is  agreed  upon;"  and  the  supreme  court 
of  Sfoine  sustained  the  will  in  that  case.  I  am  aware  that  it  is 
said  in  some  of  the  books  that  it  is  essential  to  a  nunenpative 
will  that  an  ezecntor  be  named.  But  this  is  no  more  easential 
than  in  a  written  will,  Rolle,  Abr.  907 ;  How  v.  Godfrqr,  Finch, 
361 ;  Prince  v.  Hazleton,  20  Johns.  522.  I  am  inclined  to  think, 
however,  tbat  the  evidence  is  sufficient,  in  the  present  case,  to 
show  tbat  ibe  teertatcv  intended  to  make  BeckwiUi  his  executor, 
bujt  it  is  not  necessary  th&t  he  should  have  named  one.  It 
is  not  necessary  to  decide  whether  the  mariner  moat  make 
his  will  in  his  last  sickness  and  in  extremis,  as  was  held  to 
be  the  case  under  oar  formeti  statute  of  wills,  (Prince  v. 
Hazletcn,  20  JduiB.  503,)  and  as  is  required  under  the  stat- 
utes of  several  of  our  sister  states,  (Boyer  v.  Friek,  4  Watts  & 
S.  357;  Baker  v.  Do^n,  4  Humph.  342;  Offutt  v.  Offutt,  3  B. 
Mon.  162 ;  In  re  Will  of  Yamall,  4  Rawle.  46 ;  Werkheiser  v. 
Werkheiser,  6  Watts  &  3.  184;  Winn  v.  Bob,  3  Leigh,  140; 
Mason  v.  Donman,  1  ICunf.  456;  Portwood  v.  Hunter,  6  B. 
Mon.  538;  Tally  v.  Butterworth,  10  Terg.  501;  Parsons  v.  Par- 
sons, 2  Greenl.  298;)  for  there  can  be  oo  doubt,  upon  the  evi- 
dence in  this  oase,  but  this  will  was  made  both  in  extremis,  and 
in  the  last  sicknesB,  and  nnder  circumstances  which  precluded 
the  making  of  a  written  will.  I  think  that  the  factum  of  this 
nuncupative  will  is  clearly  established  by  the  evidence  in  the 
oase,  and  also  the  testamentary  oapacity  of  the  deceased,  and 
that  the  animm  testandi  at  the  time  of  the  alleged  nuncupa- 
tion is  sufficiently  apparent  from  the  evidence  in  the  case,  and 
that  the  judgment  of  the  supreme  court  sbaold  be  afSrmed. 
Judgment  affirmed. 


D.g.tizecbvGoOgle 


93  FORICAUTIES  REQUIRED  IN  WIUA 

What  it  a  SuflMent  Writinff—The  Form,  Etc.* 
IN  THE  GOODS  OP  W.  COLES. 

L.  n.up.^  D.  see.  lan. 

WiUnm  Oolee,  of  Victoria  Terrace,  Caledimiaa  Road,  Mid- 
dlesex,  died  on  the  26titi  of  May,  1871,  leaving  a  paper  executed 
in  the  presence  of  two  witnesses,  beginning  "I  have  given  all 
t^iat  I  have  to  Bertha  Chamberlain  and  her  two  sons,"  ^.  The 
paper  wfia  dictated  by  testator,  who  distinctly  directed  the  use 
of  the  words  "I  have  given,"  sE^ng  that  nothing  would  be 
plainer.  After  the  paper  bad  been  executed,  the  testator  gave 
it  to  one  of  the  witnesses,  Mr.  Gray,  telling  him  that  as  soon 
as  the  breath  was  out  of  the  deoeaaed's  body  he  wss  to  talce  it 
to  Mr.  Willtama,  the  trustee  named  in  it. 

LoBo  Penzance.  The  question  is,  is  this  paper  testamentary  t 
A  case  was  decided  hy  me  some  time  ago  (Cock  v.  Cooke,  1  P.  & 
D.  241)  of  a  somewhat  similar  character.  The  principle  is  plain 
that  where  a  paper  is  intended  by  the  testator  to  take  effect 
after  his  <)eatli,  it  will  be  admitted  to  probate,  whatever  may 
be  its  form.  Although  t^  paper  oonteJns  the  word  "giv^i"  in- 
stead of  "give,"  the  court  caimot  hesitate  to  say  that  the  testa- 
tor mfeant  that  the  property  diould  pass  (m  his  death,  he  could 
not  mean  to  make  over  all  his  property  to  the  persons  men* 
tioned  at  once.  It  is,  I  think,  obvious  that  there  is  a  greater 
probability  that  the  testator  intended  the  parties  to  take  on 
his  death,  than  that  he  should  denude  hinself  of  everything 
in  his  lifetime.  This  last  supposition  is  most  improbable.  I 
think,  therefore,  the  paper  is  testamentary. 


JORDAN  V.  'JORDAN'S  ADMINISTRATOR. 
65  Ala.  301.    1880. 

Action  for  conversion,  bnm^t  by  the  administrator  of  tin 
estate  of  Mrs.  Elizabeth  G.  Jondan  and  others.  The  defendtmta 
claimed  title  under  an  instmment  execnted  by  Mrs.  Jordan, 
•  Sm  Sec.  904,  ToL  T,  C7Cl<9«dla  of  Iat. 
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and  offered  in  evidence  as  a  deed  of  gift.  The  adminifitretor  ob- 
jected  to  its  a^nission  in  evidence  on  tbd  ground  that  it  was 
in  feet  a  will  It  was  admitted  that  it  bad  never  been  admitted 
to  probate  as  such.  The  defendan'ta  also  offered'  in  evidence 
an  instroment  purporting  to  be  a  deed  of  land,  the  admiBsion 
of  Thi<^  -was  also  objected  to.  The  oourt  Bostained  both  ob- 
jections, and  the  defendants  excepted. 

The  facte  are  steted  in  the  opinion. 

Bbickkll,  C.  J.  Any  instrument  in  writing,  whatever  may 
be  its  form,  executed  in  conformity  to  the  provifliona  of  the 
statute  of  wills,  manifesting  a  posthmnoos  destination  of  prop- 
erty, roal  and  personal,  can  take  effect  only  as  a  will;  and 
rights  under  it  cannot  be  asserted  or  recognized,  until  it  has 
been  acbnitted  to  probate  in  the  proper  form.  Dunn  v.  Bank  of 
Mobile,  2  Ala.  152 ;  Shepherd  v.  Nabors,  6  A1&  631 ;  QiUuun  v. 
Martin,  12  Ala.  365;  Daniel  v.  Hill,  52  Ala.  430;  Ehnore  v. 
Mustin,  28  AJa.  309 ;  Einnebrew  v.  Kinnebrew,  35  Ala.  625.  It 
is  not  a  matter  of  moment,  what  is  the  designation  of  the  in- 
strument upmi  its  face,  nor  how  it  may  have  bees  received  and 
acted  upon  by  the  parties  having  beneficial  interests  under  it. 
The  true  inquiry  is,  as  to  the  effect  and  operation  the  party 
making  it  intended  it  to  have.  A  will  is  defined  to  be  an  instru* 
ment  by  which  a  person  makes  a  disposition  of  property  to 
ti^e  effect  after  his  death;  and  as  its  operation  is  postponed 
during  life,  it  is,  in  its  own  nature,  ambulatory  and  revo- 
cable. It  is  this  ambulatory  and  revocable  quality  whieh  dis- 
tinguishes it  from  deeds  and  other  similar  in^xuments  of  trans- 
fer or  conveyance,  taking  effect,  if  at  all,  at  the  time  of  exe- 
cuti(m.  Not  that  instruments  of  transfer  or  conveyance  most 
necessarily  pass  present,  inmiediat«  rights  of  possession  or  en- 
joyment; but  whatever  is  the  right  or  interest  created,  it  must 
pass  at  the  time  of  execution.  When  the  interest.is  created  and 
passes  by  such  instruments,  the  postponement  of  possession  or 
enjoyment,  or  of  vestii^,  is  produced  by  the  expreas  terms,  and 
not  by  the  nature  of  the  instrument.  The  illustratitw  usually 
given  in  the  books  is  of  a  deed  by  which  the  grantor  limits 
lands  to  the  use  of  himself  for  life,  with  romainder  to  the  use 
of  A  in  fee.  The  usufructnary  enjoymoit  is  precisely  the 
same,  as  if  he  should  1^  bis  will  devise  such  lands  to  A  in  foo, 
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The  diffeTeoee  between  the  two,  however,  is  apparent.  Imnie- 
diately  upon  the  ezecntiwi  of  tlie  deed,  the  remainder  in  fee 
TWtB,  though  possession  and  enjoyment  is  postponed.  By  no  act 
of  the  grantor  can  it  be  revoked,  annulled,  defeated,  or  im- 
pured.  The  execution  of  the  will  pssses  no  estate,  vesta  no  title, 
cneates  no  interest  or  right;  all  are  dependent  upon  the  death 
of  the  testator,  in  whom  resides  the  absolute,  unqualified  power 
of  revocaition,  though  it  is  not  reserved  or  ezpreeeed. 

It  is  often  a  matter  of  extreme  dilQculty  to  ascertain,  when 
an  instrument  is  unafcillfally  drawn — when  it  employs  alike 
apt  words  of  conveyance  and  of  devise,  or  bequest,  oonuningles 
pnmsionB  often  found  in  deeds,  with  provisiona  genially 
found  in  wills;  and  there  is  an  express  postponement  of  pos- 
seoBitm  and  enjoyment  until  after  the  death  of  the  party  execut' 
ing  it — ^whether  it  is  intended  as  testamentary,  or  as  a  oon- 
veyance  operating  presently  to  create  estates,  rights  and  in- 
terests, which  are  irrerooable.  It  is  the  intention  of  the  party 
ezecating,  to  be  oollected  from  the  terms  of  the  instrument, 
when  these  are  read  in  the  li^t  of  sorronnding  circumstances, 
which  must  prevail. 

The  instmmcnt  proposed  to  be  introduced  as  the  eriden'w 
of  the  appellant's  title,  and  of  the  divestiture  of  the  title  of  the 
intestate,  Mrs.  Jordan,  was  executed  and  delivered  by  her ;  and 
it  is  properly  executed  either  as  a  will  or  as  a  deed.  It  disposes 
of  money  then  in  the  passeasion  of  the  intestate,  and  of  money 
to  be  raised  by  a  sale  of  personal  property  not  otherwise  spe- 
cifically di^xHcd  of;  and  contains  direotioDS  as  to  the  burial 
and  decoration  of  the  grave  of  the  maker.  It  commences  with 
the  words:  "For  and  in  otmmdemtion  of  the  love  and  affection 
I  have  for  the  following  named  persons,  I  do  give,  grant,  and 
ocmvey  to  each  one  of  them";  and  it  omdudea,  "and  I  also 
further  request  and  enjcnn  npcHi  my  son,  David  C.  Jordan,  tjiat 
he  take  charge  of,  and  manage  in  the  interest,  and  to  the  bene- 
fit of  my  daughter,  Arethuaa  A.  Jordan,  all  the  real  and  per- 
sonal property  herein  and  elsewhere  deeded  unto  her,  the  said 
AreUmsa  A.  Jordan,  I  alfio  further  request  that  my  sons,  Al- 
exander Jordan  and  David  0.  Jordan,  shall  take  <diai^  of  all 
the  real  and  personal  property  herein  and  elsewhere  deeded, 
and  that  they  proceed  to  place  the  owners  thereof  in  possession 
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of  the  same,  with  the  least  delay  and  expense  possible,  "after 
my  death";  followed  by  the  testimonial  clause  nsosl  in  deeds. 
There  cannot  be  any  p&rticnlar  importaoce  attached  to  the 
word  "deeded,"  though,  in  popular  aceeptatkHi,  it  signifies  a 
ttunsfer  by  deed,  found  in  the  concluding  claiise  of  the  instru- 
ment  which  we  have  quoted.  In  a  preceding  part  of  the  instru- 
ment is  found  this  clause,  "The  proceeds  of  all  the  personal 
property  aod  effects  not  otherwise  herein  bequeathed,"  which 
signifies  a  disposition  by  will.  These  words  were  doubtless 
used  loosely  and  carelessly,  and  do  not  afford  any  valuable  aid 
in  arrivinjr  at  the  intenti<ai  of  Uk  donor.  That  is  more  saAis- 
factorily  ascertained  from  a  careful  consideration  of  the  whole 
Btmctore,  and  all  the  terms  of  the  instrument,  to  which  we  are 
confined,  there  not  being  any  evidence  of  the  circumstances 
eurroundii^  the  donor  when  it  was  executed,  which  would  aid 
in  ascertaining  the  intention.  From  the  whole  stmctnre,  aod 
all  the  terms  of  the  instrument,  we  are  satisfied  it  is  strictly 
testamentary — that  it  was  intended  by  the  donor  as  a  disposi- 
tion of  all  her  personal  property,  to  take  effect  after  her  death. 
The  sons,  David  G.  and  Alexander  Jordan,  are  not  nominated 
as  executors;  but  the  duties  they  are  required  to  perform,  are 
strictly  executorial.  It  is  only  after  the  deaUi  of  the  donor, 
that  they  have  capacity  or  authority  to  take  any  step;  and  then 
it  is  that  they  are  to  take  charge  of  ail  the  property,  the  money 
ou  hand,  and  the  other  property  of  whii^  disposition  is  mode, 
and  to  place  the  owners  in  possession.  An  irrevocable  dosposi- 
tioB.  of  money  in  the  possession  of  the  donor,  and  of  which 
dnring  life,  possesion  is  to  remain  with  him,  is  not  usual,  nor 
oan  it  be  supposed  it  was  in  this  instance  contemplated.  It 
would  scarcely  have  been  a  violation  of  duty  and  of  good  faith, 
which  a  court  of  equity  would  have  intervened  to  prevent,  if 
the  donor  bad  made  a  hazardous  loan,  or  an  injudicious  invest- 
ment of  the  money,  after  the  execotion  of  the  instrument ;  nor 
oan  we  suppose  that,  unider  any  circumHtanoes,  the  aid  of  the 
court  oould  have  been  invoked,  to  compel  her  to  give  security 
for  its  payment  on  her  death;  or  tbat  a  receiver  would  have 
been  appointed,  to  bold  it  during  her  life,  that  on  her  death  it 
should  reach  the  destination  given  it  by  the  instrument.  Nor 
cen  it  be  supposed  tbat  it  was  the  intention,  if  from  any  cause 


tvGoogle 


96  FORMALITIES   RBQUIRED   IN   WILLS. 

tile  idemtioal  money  on  hand  at  the  execution  of  the  inatniment 
dtoold  have  been  lost  or  converted,  and  at  her  death  tliere  was 
[sie]  other  moneys  sufficient  to  meet  the  diaposidcms  of  the  in- 
strument, that  the  right  of  the  donees  should  not  attach  to 
snoh  moneys — ^that  their  rights  were  oonfined  and  limited  to 
the  identical  money  in  the  bandB  of  the  donor  when  the  in- 
Btniment  was  execuited.  Yet,  if  it  is  a  deed,  speaking  and  tak- 
ing effect  from  its  execution,  that  would  be  the  consequence; 
while,  if  it  is  a  will,  speaking  end  taking  effect  from  the  death 
of  the  donor,  their  n^iia  would  attach  to  the  moneys  then 
on  band.  Again,  the  disposiition  is  of  all  the  personal  property 
of  the  donor ;  and  if  it  be  a  deed,  it  strips  her  of  fill  right  and 
interest  therein,  except  possession  duiing  her  life.  It  is  evi- 
dent, portions  of  tiiis  proper^  most  be  consumed  in  the  use, 
and  much  of  it  was  of  that  kind  which  may  be  designated  per- 
ishable. If  the  instmment  was  irrevocable — if  it  was  a  deed, 
and  she  was  limited  to  the  use  for  life— she  would  have  been 
subject  to  disturbance  by  the  donees  in  remainder,  if  wasteful 
in  the  use,  or  negligent  in  the  oare  of  the  property.  Again,  the 
gift  to  the  dan^hter  Arethusa,  of  other  things,  is  of  "a  horse  to 
be  selected  of  her  own  choice  out  of  my  stock  of  horses;  also, 
twelve  montiis'  support  out  of  any  provisions  or  proceeds  of  the 
crops  grown  upon  my  place."  This,  taken  in  ocmneotion  with 
the  gifts  of  feat^F-beds  to  her  children  and  grandchildrrat, 
and  with  the  directions  for  the  burial  and  decoration  of  the 
grave  of  the  donor,  indicate  that  her  purposes  were  testAment- 
ary.  And  when  the  instrument  is  examined  in  all  its  parts — 
when  the  consequences  of  constming  it  as  a  deed,  and  the  char- 
acter of  the  property  upon  which  it  operates,  are  ocMisidered — 
wc  cannot  avoid  the  conclusion,  that  it  is  strictly  testamentary; 
if  these  consequences  had  been  explained  to  the  donor,  at  the 
time  of  its  execution,  and  of  her  the  inquiry  had  been  made, 
whether  she  intended  conveying  an  interest  Ibat  would  vert 
before  her  death,  and  would  be  irrevocable,  that  she  would  have 
answered  it  negativdy;  that  her  purpose  was  a  disposition  tak- 
ing effeot  on  her  death,  leaving  her  during  life  the  onqoalified 
Idotninion  of  ownership,  with  all  its  incidents. 

Ibe  instrument  executed  on  ihe  same  day,  purporting  to  be 
ft  eonv«!y«ace  of  lands,  is,  doobtlesa,  tha  instarument  rafsnad 


tvGoogle 


BT  AL.  T.  HALL.  'Ji 

to  ag  paasing  property  "elHSwhere  deeded."  That  it  may  and 
ought  to  be  kK^ed  to,  in  dstennimng  whether  the  instrument 
under  whi<^  title  to  the  personal  property  is  claimed  ia  a  deed 
or  a  will,  we  do  not  doubt.  All  oontemporaneoua  instnunenta, 
referring  ttie  one  to  the  other,  should  be  considered  in  con- 
struing  either;  and  when  two  iostraments  have  been  ctm- 
temporaneously  executed,  the  one  in  foim  a  will,  and 
the  other  a  deed,  the  neameas  of  the  one  act  to  the 
other  has  induced  the  courts  to  r^turd  them  as  one.  1 
Jarman  on  Wills,  15.  It  will  not  follow,  however,  because  the 
instrument  relaiting  to  the  lands  is  a  deed,  ibat  the  instroment 
relating  to  the  personalty  would,  of  necessity,  be  a  like  convey- 
ance. An  argument  oould  be  drawn,  of  more  or  lees  importance, 
from  the  faot,  dependent  upon  the  uncertainty  in  which  its 
doubtful  and  ambiguous  terms  might  leave  the  mind.  If  the  two 
instruments  were  embodied  in  one,  yet,  it  could  be  testament- 
ary in  one  part,  and  a  present  conveyance  in  another.  Einne- 
brew  V.  Kinnebrew,  35  Ala.  628.  Without  determining  whether 
the  instrument  relating  to  the  lands  should  be  regarded  as 
testamentary,  or  as  a  deed,  it  is  too  variant  and  distinct  in  its 
terms  to  control  the  disposititms  of  the  personal  property. 

The  rulings  of  the  Circuit  Count  were  in  conformity  to  these 
views,  and  its  judgment  must  be  Affirmed. 


SHARP  ET  AL  v.  HALL. 
Se  Ala.  110;  5  South.  497.  1889. 

Appeal  from  probata  court,  Colbert  county;  John  A.  Steele, 
Judge. 

Proceedings  to  probate  an  alleged  will  of  Ann  E.  Homsby, 
deceased.  The  instrument  in  questiMi  was  signed  by  Mrs. 
Homsby,  under  seal,  ajitested  by  two  witnesses  on  an  acknowl- 
edgment of  her  signature,  February  23,  1886,  and  was  in  tho 
following  words:  "The  state  of  Alabama,  Colbert  county.  These 
presents  show  that,  in  consideration  of  the  love  and  affect**" 
I  have  to  Julia  M.  Hall,  I  do  here  now  give  and  deliver  to  hen 
the  foUowing  properly,  to  wit,  a  certain  lot,  or  part  of  lot,  sit- 
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na4ed  in  the  city  of  Toscumbia,  known  m  part  of  lot  No.  317, 
according  to  the  plat  of  aaid  city,  [deeenlni]^  it  by  metes  and 
bounds],  together  with  all  the  tenements  and  hereditaments 
thereonto  appertaining,  all  of  which  I  now  bold  and  possess. 
But  I  do  hereby  reserve  the  use,  control,  and  consumption 
of  the  same  to  m3raelf,  for  and  during  my  natural  life;  and 
this  is  done  in  part  to  do  away  with  the  necessity  of  taking 
out  letters  of  adminstration  after  my  death.    Teste  my  hacd 

and  seal,  the day  of  February,  1886."    Mrs.  Homsby 

died  in  July,  1887.  Letters  of  adminigtration  on  her  estate 
as  an  intestate  were  granted  soon  after  her  death,  to  Bobert 
6.  Lindsay,  who,  while  searching  among  her  papers,  fonnd 
the  above  instrument  in  a  locked  drawer,  inclosed  in  an  en- 
velope on  which  were  wriitt«n  the  words  "Not  to  be  opened 
until  aft«r  my  death."  Mrs.  HoTmby's  name  was  not  signed 
to  the  memorandum,  nor  was  it  in  her  handwriting.  The 
Adminisbntor  delivered  the  paper  to  Julia  M.  Hall,  August 
2,  1888,  and  it  waa  prcqwunded  for  probate  by  her.  G.  A. 
end  U.  M.  Sharp,  who  claimed  as  next  of  kin,  contested  the 
probate  on  the  following  grounds:  "(1)  Because  said  written 
instrument  is  not  in  fact  the  will  and  teetement  of  sud  Ann 
E.  Homsby;  (2)  because  said  instrument  was  not  duly  exe- 
cuted, BO  as  to  pass  title  to  aaid  real  eatate  under  the  laws  of 
Alabama;  (3)  becaose  aaid  instniment  was  Dot  executed  by 
said  Ann  E.  Homsby;  (4)  because  said  instrument  is  not 
testamentary  in  ite  character;  (5)  because  said  instrummt 
was  not  executed  as  required  by  law  of  a  last  will  and  teetar 
ment."  An  issue  was  duly  fMraed.  On  the  trial  of  the 
cause  the  contestants  objected,  and  excepted  to  the  admissioQ 
in  evidence  of  the  circumstancea  of  the  making  of  the  instm- 
ment  contested;  of  the  relaticu  the  petitiooEr  bore  the  da- 
ceased,  Ann  E.  Homsby;  of  the  non-delivery  of  the  instru- 
ment; and  of  the  other  facts  as  shown  by  the  opinion.  There 
were  also  separate  exceptions  reserved  to  the  admiasion  of  the 
testimtmy  of  the  witness  Davis  to  the  effect  that  he  considered 
the  instrument  a  will,  and  that  he  intended  to  draft  a  will 
The  defendants  requested  the  following  diai^  in  writii^, 
and  excepted  to  the  oourt's  refusal  to  give  the  same:  "(6) 
The  fact,  if  it  be  a  fact,  theA  Mrs.  Homsby  did  not  dispose 
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ni  all  4^  pn>pert7,  mnst  be  ocKisideTed  with  the  oth«r  evi- 
dcDoe  by  die  joiy  to  aaoertain  whetlier  or  not  the  instrument 
was  iatesided  to  be  a  will."  There  was  a  trial  hy  jnry,  and 
a  Terdiet  for  the  proponent,  followed  1^  a  jadgment  admittii^ 
the  will  to  probate.    GoDtestants  appeal. 

Stonb,  C.  J.  There  are  few,  if  any,  qoeBtionB  less  clesrly 
defined  m  the  law-boofaa  than  an  intelligible,  unifonn  test  by 
which  to  deteimine  wban  a  given  paper  is  a  deed,  and  when  it 
is  a  will.  Deeds,  once  executed,  are  irrevocable,  iHilees  8U<^ 
power  is  reserved  in  the  insbmnent.  Wills  <ai%  always  re- 
vocable as  long  as  Ae  testator  lives  and  retains  testamentary 
capacity.  Deeds  take  effwt  by  delivery,  and  are  operative 
and  binding  dmnng  t^  life  of  the  grautor.  Wills  are  am- 
bulatory daring  ihe  life  of  the  testator,  and  have  no  effect 
until  his  death.  Out  vf  this  has  grown  one  «f  t^e  tests  of  testa- 
mentary porpese,  aaaiely,  that  its  <^>ei«ti(»L  shall  be  posthu- 
mone.  If  this  disCinctioii  were  oarried  into  uniform,  complete 
effect,  and  if  it  were  invariably  ruled  that  inatnuoeuta  which 
confer  no  actual  un,  possession,  enjoyment,  or  nsofnict  on 
the  donee  or  ^ivnAee  duiing  t^  life  of  iQib  maker  are  always 
wills,  and  never  deeds,  this  would  seem  to  be  a  simple  rule, 
and  easy  of  appUoatiKL  The  eoroUary  would  also  appear  to 
result  naturally  and  neeeasarily  that  if  -the  instrument,  dor- 
ing  the  lifotime  of  the  maker,  secured  to  the  grantee  any 
aotoal  use,  possassion,  enjoymemt,  or  asufnict  of  the  property, 
this  would  stamp  it  irrefntably  as  a  deed.  The  authorities, 
bovever,  will  not  pecnit  na  to  declare  such  inflexible  role. 
'A.  deolaia^on  »f  trust  by  which  the  gnantor  stipulates  to  hold 
in  trust  for  himself  during  life,  with  remainder  to  a  donee, 
or  BoooeHBon  of  donees,  certainly  secures  no  use,  enjoyment, 
or  usufruct  to  the  remainder-man  during  the  grantor's  life. 
Y«)t  it  is  «  deed,  and  not  a  will  1  Bie^low,  Jarm.  WiUs,  17, 
and  notes;  Qillham  v.  Mustin,  42  Ala.  365.  Can  a  tangible 
distincticHi  be  drawn  between  such  case  and  a  direct  conv^- 
anee,  is  form  a  deed,  by  which  A  eonvsys  to  B,  to  take  effeot 
at  the  death  of  A.T  The  human  mind  ts  not  coiit«nt  with  a 
distinction  HbaA  Bests  on  no  substantial  difference.  Convey- 
anceB  reserving  a  life-estate  to  the  grantor  have  been  upheld 
OS  deeds.     2  Devlin,  Deeds,  I  983;  Kobinwrn  v.  SeUy,  6  Ga. 
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615  i  Elmora  v.  Mnstin,  28  Ala.  309;  Hall  v.  BurUum,  59  Ala. 
349.  In  Daniel  v.  Hill,  52  Ala.  430,  436,  this  oonrt  aaid: 
"A  deed  may  be  m  framed  that  the  grantor  reaerres  to  him* 
self  the  use  and  posaeasion  doring  his  life,  and  on  his  death 
craatcB  a  remainder  in  fee  in  a  stranger."  Almost  every 
cooceivable  form  of  oonveyance,  obligation,  or  writing,  by 
which  men  attempt  to  convey,  bind,  or  declare  the  legal  status 
of  property  have,  even  in  courts  of  tiie  highest  character,  been 
adjudged  to  be  wills.  The  fonn  of  the  instrument  stands  for 
but  little.  Whenever  the  paper  oontemplaites  posthumous  op- 
eration, the  inquiry  is,  what  was  intended  I  1  Bigelow,  Jarm. 
Wills,  20,  25 ;  :^bergham  v.  Vincent,  2  Yes.  Jr.  204 ;  Jordan 
V.  Jordan,  65  Ala.  301;  Daniel  v.  HiU,  52  Ala.  430;  Shepherd 
V.  Nabors,  6  Ala.  631 ;  Kinnebrew  v.  Kinnebrew,  35  Ala.  638. 
The  intention  of  the  maker  is  the  controlling  inquiry,  and  that 
intuition  is  to  be  gathered  primarily  from  the  language  of  the 
instrument  itself.  Dunn  v.  Banb^  2  Ala.  152.  The  intention 
cannot  be  proved  by  a  witness  speaking  directly  thereto.  But 
this  does  not,  in  cases  of  inapt  phraseology, — such  as  the 
present  insrtrument  disckees, — preclude  proof  of  instructions 
given  to  the  draughtsman,  in  reference  to  the  nature  of  the 
paper  he  was  expected  to  prepare.  In  Green  v.  Proude,  1 
Mod.  117,  3  Keb.  310,  the  paper  had  striking  characteristics  of 
a  deed;  but  the  court  said:  "Here  being  directions  given 
to  make  a  will,  and  a  person  sent  for  to  that  end  and  purpose, 
this  is  a  good  will."  Speaking  of  this  case,  Jarman  (1  Bige> 
low's  Ed.  p.  19)  says:  "The  court  seems  to  have  been  in- 
fluenced by  the  circumstance  that  the  person  who  prepared  it 
was  instructed  to  make  a  will,"  In  Wardiam  v.  Sellers,  9  Gill 
&  J.  98,  the  court  decided  that  testimony  should  have  been  re- 
ceived of  "conversations  of  the  deceased,  made  at  the  time 
of  executing  the  said  paper,  and  from  the  other  circmnatances, 
that  the  said  P.  S.  made  and  executed  the  said  paper  as  and 
for  his  last  will  and  testament,  and  intended  it  as  such."  In 
this  case  the  controversy  was  whether  the  paper  was  a  deed 
or  a  will.  To  the  same  effect  is  Witherspoon  v.  Witherapoon, 
2  McCord,  520.  So  all  the  attending  circumstances  may  be 
put  in  proof  as  aids  in  determining  whether  the  maker  in- 
tended the  paper  should  operate  as  a  deed  or  a  will,  whenever 
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it  is  SO  framed  as  to  postpone  actual  enjoyment  under  it  nndl 
the  death  ol  tlie  maker.  Gillham  v.  Muatin,  42  Ala.  365; 
Daniel  v.  Hill,  52  Ala.  430;  Campbell  v.  GUbert,  57  Ala.  569; 
Jordan  v.  Jordan,  65  Ala.  301;  Rice  t.  Rice,  68  Ala.  216;  Lee 
V.  Shivera,  70  Ala.  288;  1  Bigelow,  Jann.  Wills,  25;  G^  v. 
Gage,  12  N.  H.  371;  Mealing  v.  Pace.  14  Ga.  596,  630;  Sym- 
mes  V.  Arnold,  10  Ga.  506;  Jackson  v.  Jackson,  6  Dana.  257. 
Anotber  pertinent  inquiry:  If  a  paper  cannot  have  operation 
aa  a  deed,  but  may  as  a  will,  then  in  doubtful  oasea  we  should 
pronounce  it  a  will,  ut  res  magis  valeat.  Bigelow,  Jarm.  Willa, 
21,  22,  24,  25 ;  Attorney  General  v.  Jonee,  3  Price,  379 ;  Gage 
V.  Gage,  12  N.  H.  371 ;  SymmeB  v.  Amohi,  10  Ga.  506. 

The  instrument  sought  to  be  eertablisbed  as  a  will  ia  in  form 
a  ttondeacript.  It  clearly  shows  on  its  face  that  the  donee  or 
grantee  was  to  have  no  actual  enjoyment  of  the  property — 
no  usufruct — during  the  life  of  the  maker.  Its  language  is: 
"I  do  hereby  reserve  the  use,  control,  and  consumption  of  the 
aame  to  myself  for  and  during  my  natural  life."  We  hold 
that  the  paper,  on  its  face,  falls  within  the  indeterminate 
class,  which,  amsording  to  circumstances,  may  be  pHmoaoced 
a  deed  or  a  will.  We  also  bold  that,  on  the  trial  of  tiie  issue, 
it  was  competent  to  prove  that  the  maker  was  without  lineal 
or  other  very  near  relatives;  tbat  she  was  attached  to  the 
donee,  who  waa  a  member  of  her  household;  that  she  sent  for 
the  draughtsman  of  the  paper,  and  employed  him  to  write 
her  will,  and  that,  in  pursuance  of  auoh  employment,  he  wrote 
the  paper  in  contioveisy;  that  she  signed  it  with  a  knowledge 
of  its  oontents,  and  had  it  attested;  that  she  did  not  deliver 
it,  but  had  it  placed  in  an  envelope,  and  indorsed,  "Not  to 
be  opened  till  after  my  death;"  and  that  she  carefully  pre- 
served it  in  such  envelope  until  her  death.  Now,  all  these 
facts  and  cinmmatances,  if  proved  and  believed,  were  compe- 
tent and  proper  for  the  oonaideration  of  the  jury  in  determin- 
ing the  issue  of  devitavit  vel  non.  And  the  fact,  if  believed, 
that  the  paper  had  never  been  delivered,  and  therefore  could 
not  take  effect  as  a  deed,  should  also  be  considered  in  arriving 
at  the  maker's  intention. 

Is  excluding  from  contestants'  exceptive  allegation  the  aver- 
ment that  the  paper  is  a  deed,  the  probate  court  committed  a 
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tedmical  error.  Th&t  was  Hie  real  ianie  in  the  caae.  ThU 
ruling,  however,  did  the  contestants  do  injor;,  aa  they  had  the 
benefit  of  the  defense  it  sooght  to  interpose.  3  Bri<^  Dig.  p. 
405,  S  20. 

The  paper  over  which  the  present  oontenition  arose  contains 
the  fcdlowing  clause:  "And  this  [the  execution  of  the  pa{>er] 
is  done  in  part  to  do  away  with  all  need  or  necessity  of  taking 
out  lettere  of  administration  after  my  dearth."  This  clause 
is  a  circumstance  which  the  jury  may  look  at  and  consider 
in  determining  whether  Mia.  Homsby  intended  that  Julia  M. 
Hall  should  take  or  enjoy  any  interest  during  the  former's 
life.  It  ia  not  eonclusiye,  but  must  be  weighed  with  the  other 
eridenee.  It  would  probably  be  more  weighty  if  it  made  pro- 
viflion  for  Mrs.  Homsby's  entire  estate.  Attempts — fruitless, 
of  oouree — are  sometimes  made  to  dispense  with  administra- 
tion, even  in  docmnents  that  are  unmistakably  testamentary. 

Cfaai^  No.  6,  asked  by  oontetrtonts,  should  have  been  given. 
The  remaining  charges  aakod.  by  th^n  were,  in  the  light  of  the 
evidence,  calculated  to  confuse  or  mislead,  and  were  rightfully 
refused  on  tltat  account. 

We  have  now  considered  all  the  qnesticns  we  deem  neces- 
sary.    In  a  very  few  of  the  many  rulings  the  probate  court 

Bevwed  and  remanded. 


Contingent  or  Conditiorud  WUU* 
MORROW'S  APPEAL. 
lie  Pa.  St.  440.    1887. 

Petition  to  admit  to  probate  a  paper  alleged  to  be  the  last 
will  of  Thomas  W.  Morrow.  Application  denied  by  the  register 
of  wills  of  Peny  County,  and  appeal  diemisaed  by  the  Or- 
phans' Court  of  said  county.    Appeal  to  the  Supreme  Court. 

On  Monday,  September  14,  1885,  deceased,  a  farm^,  who 
was  engaged  in  drilling  wheat  on  his  farm,  broke  his  drill, 
•  S«e  Sec.  966,  ToL  7,  Cyclopedia  of  Lair. 
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and  wu  obliged  to  take  it  to  Landisburg  to  be  repaired.    Be- 
fore he  left  home  he  executed  tlie  following  paper : 

"I  am  going  to  town  with  my  drill  and  i  aint  feeling  good 
and  in  case  i  ahouldend  get  back  do  as  i  say  on  this  paper 
tomey  and  robert  is  to  pay  they  last  layinent  one  this  place 
Samuel  dowb  bis  payments  Joseph  you  are  to  have  that  land 
and  town  property  and  pf^  Magy  $3.00  doiiara  $1.UU  dollar  a 
year  without  interest  tomy  Miten  is  to  have  hia  colt  fore  fre- 
dum. 

tomy  and  robert  is  to  s^le  up  and  make  sail  and  devide  the 
money  equil  amung  my  Sve  b<^  this  i  write  down  and  s^d 
to  my  will, 

Tho,  W.  Morbow." 

On  his  way  he  fell  serionsly  sick,  the  next  Thursday  waa 
brought  home  still  flick,  grew  worse,  and  on  the  following  Mon- 
day  died. 

The  opinion  in  the  Orphans'  Court  was  rendered  by 

Bahnbtt,  p.  J.     (After  stating  the  facts.) 

We  have  been  referred  by  the  able  and  zealous  counsel  of 
the  proponent  to  the  following  authorities: 

Jarman  on  Willa,  5  Amer.  ed.  p.  28.  It  is  there  said,  "A 
will  may  be  made  so  as  to  take  effect  only  on  a  oontingency, 
md  if  the  contingency  does  not  happen  the  will  ought  not  to 
be  admitted  to  probate."  In  note  2,  there  are  cited  several 
examples  of  contingent  wills,  among  others  the  following :  A 
person  intending  to  go  to  Ireland  made  his  will  in  tbsee  worda: 
"If  I  die  before  my  retnm  from  my  jonmey  to  Ireland,  I 
direct,"  etc.  The  testator  went  to  Ireland,  returned  to  Eng- 
land, and  died  some  years  afterwards.  It  was  held  by  Lord 
Hardwicke  that  the  will  waa  contingent,  depeni^ng  upon  the 
event  of  the  testator  returning  to  England  or  not  As  he  did 
petnm  the  will  could  have  no  effect,  but  was  void:  Parsons 
V.  Lanoe,  1  Yesey  Sr.  190.  The  will  of  a  mariner  commenc- 
ing, "Instructions  to  be  followed  if  I  die  at  sea  or  abroad," 
is  ocmditional:  Lindsay  v.  Lindst^,  L.  R.  2  Prob.  A  Div.  459. 
In  Kentucky  a  will  saying,  "If  I  never  get  back  bnne  I  leave 
yon  everything  I  have  in  the  world,"  was  held  to  be  contin- 
gent: Maxwell  v.  Maxwell,  3  Mete.  101.  In  Damon  v.  Damon, 
8  Alien  192,  the  will  began:    "In  the  name  of  Ood,  AmenI    I, 


tvGoiigle 


IM  FORHALITIBS  REXiniREID  Hi  WILLS. 

J.  W.  T).,  being  about  to  go  to  Cuba,  and  knowing  tlie  dangers 
of  Towages,  do  hereby  make  this  my  last  will  and  testament," 
etc.  "First.  If  by  casualty  or  otbervise  I  should  lose  my  life 
during  tbis  voyage,  I  give  and  bequeath  to  my  wife  A.,"  etc. 
He  then  went  on  to  give  other  specific  devises.  He  returned 
from  Cuba  and  died  two  or  three  years  afterwards.  The  will 
was  admitted  to  probate,  but  it  was  held  to  be  conditional  as 
to  the  first  clause.  On  the  other  hand,  in  Tarver  v.  Tarver,  9 
Pet.  174,  the  will  began:  "In  the  name  of  God,  Amen!  Being 
about  to  travel  a  considerable  distance,  and  knowing  the  un- 
certainty of  life,  think  it  advisable  to  make  some  disposition 
of  my  estate,  do  make  this  my  Ust  will  and  testament."  Mr. 
Justice  Thompson  sud:  "And  it  is  contended  that  the  oondi- 
tion  upon  wbich  this  instmment  was  to  take  effect  as  a  will, 
was  his  dying  on  the  journey  and  not  returning  home  again. 
But  such  is  a  very  strained  oonstruetioa  of  the  will  and  by 
no  means  warranted.  It  is  no  condition,  bnt  only  assigning  the 
reason  why  he  made  his  will  at  that  time.  But  the  instru- 
ment taking  effect  as  a  will  is  not  made,  at  all,  to  depend  upon 
the  event  of  bis  return  or  not  from  his  journey.  There  is  no 
color,  therefore,  for  annulling  this  will  on  the  ground  that  it 
was  conditional" 

Walkem  on  Wills,  page  257:  The  author  says:  "Papers 
propounded  as  wills  are  frequently  contingent  or  oonditional 
in  fonn,  and  difficulty  is  aometimes  experienced  in  determin- 
ing  whether  or  not,  in  the  events  that  have  happened,  the 
will  is  to  take  effect.  The  qneetion  turns  upon  the  point 
whether  the  contingency  is  referred  to  as  the  occasion  of  mak- 
ing the  will,  or  as  the  condition  upon  which  the  instrument  is 
to  become  operative."  "Where  the  will  is  made  dependent 
on  a  condition  precedent,  it  cannot  be  upheld  as  a  will  unless 
the  condition  is  performed.  Thus,  where  the  deceased,  a 
master  mariner,  whilst  on  a  voyage,  wrote  with  bis  own  band 
a  will  which  commenced: — 'This  is  the  last  will  and  testament 
of  me,  in  case  anything  ahonld  happen  to  me  during  the  re- 
nuunder  of  the  voyage  from  hence  to  Sicily  and  back  to  Lon- 
don, tbat  I  ^ve  and  bequeath,'  eto.  The  court  held  that  the 
dispositions  of  the  will  were  dependent  on  the  event  referred 
to  at  the  beginning  of  it,  and  that  it  had  tiierefore  only  a  eon- 
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tingent  operation  and  probate  was  refused,"  and  refers  to  Iq 
the  Qoods  of  Bobinson,  L.  B.  2  Prob.  171,  and  other  easea 
cited  in  the  note.  On  the  other  hand  a  will  in  these  words: 
"I,  W.  M.,  being  physically  weak  in  health,  have  obtained  per- 
miflBioQ  to  cease  from  all  duty  for  a  few  days,  and  I  wish 
during  such  time  to  be  reoioved  from  the  brig  Appelina  to 
the  floating  hospital  ship  Berwick  Walls,  in  order  to  recruit 
my  health,  and  in  the  event  of  my  death  occurring  during 
such  time,  I  do  hereby  will  and  bequeath,"  etc.,  was  held  not 
to  be  ctmditional.  And  a  will  commencing  with  the  words: 
"In  ease  of  any  fatal  accident  happening  to  me,  being  about 
to  travel  by  railway,  I  hereby  leave,"  etc.,  was  held  not  to 
be  contingent  on  the  testator's  death  on  that  journey. 

3  Phil.  397,  Strauss  v.  Schmidt,  is  to  the  effect  that  a  condi- 
tional will  may  be  established  by  subsequent  recognition. 

4  Swab.  &  Trist.  36;  In  the  Goods  of  Geoi^e  Thome,  de- 
ceased. The  deceased  died  in  London  in  September,  1864, 
leaving  a  paper  writing  dated  at  the  Gold  Coast  of  Africa, 
on  2d  November,  1863,  containing  inter  alia  as  follows:  "Be 
this  known  to  all  concerned:  I  request  that  in  the  event  of 
my  death  while  serving  in  this  horrid  climate,  or  any  acci- 
dent happening  to  me,  I  leave  and  bequeath  to  my  beloved 
wife,"  etc,  "I  consider  that  every  person  sbouM  be  prepared 
for  the  worst,  and  particularly  in  such  a  treacherous  c]imat« 
as  this,  which  is  considered  one  of  the  worst  in  the  world,  whick 
has  compelled  me  to  write  this  letter."  It  was  held  not  necea. 
sary  to  limit  its  operation  to  the  event  of  death  while  on  tht 
Gold  Coast. 

2  Bradf.  204:  In  ex  parte  Lindsay:  the  will  contained:-^ 
"According  to  my  present  intention,  should  anything  happeit 
me  before  I  reach  my  frieods  in  St.  Louis,  I  wish  to  make 
a  correct  disposal,"  etc.  The  testatrix  went  to  St.  Louis,  re> 
turned  to  New  York,  and  died  there  more  than  a  year  aftet 
the  date  of  the  will.  The  will  was  admitted  to  probate,  tht. 
surrogate  saying:  "There  is  another  question  necessary  t* 
be  determined  in  this  class  of  cases,  and  that  is,  whether  thi, 
words  clearly  express  a  contingency  upon  which  the  instruL 
ment  k  to  take  effect,  or  wh^er  they  may  fairly  be  inters 
preted  as  indicating  the  cause  or  occasion  of  making  the  will-, 
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whether,  in  the  laoguage  of  Sir  John  Nicholl,  'it  is  an  abso- 
lute cockditioD,  <^  dependent  apon  any  particolar  motive  oper- 
ating at  the  time. ' ' '  The  sorrogate  cites  tbe  f  (lowing  cases : 
In  Burton  t.  CoUingwood,  4  "B-aigg.  176,  the  will  began: 
"March  5,  1S14.  Mimiing,  neAr  one.  All  men  are  mortal,  and 
no  one  knows  how  aoou  h»  life  may  be  required  of  him.  Leet 
I  should  die  before  the  next  son,  I  make  this  my  last  will  and 
testament,"  etc.  Eighteen  years  afterwards  the  will  was  held 
not  to  be  contingent,  and  was  admitted  to  piobate.  In  Forbes 
v.  Gordon,  3  Phill.  625,  the  words: — "In  oase  of  my  inability 
to  miake  a  regular  codicil  to  my  will,  I  desire  the  following 
to  be  taken  as  a  oodicit,"  etc.,  were  held  not  to  be  conditionaL 
In  Bateman  v.  Ponnington,  3  Moore,  P.  C.  C.  223,  the  instru- 
m^t  was  written  in  ink,  but  dated  and  signed  in  pencil,  with 
the  addition:  "In  case  of  accident,  I  sign  t^  wilL"  The 
testator  died  more  than  three  months  afterwards,  and  the  will 
was  admitted  to  probate.  In  the  Goods  of  Ward,  4  Hagg. 
179,  the  paper  propounded  contained  the  expression:  "I  men- 
tion tbeae  matters  thus  particularly,  to  serve  as  a  memoran- 
dtim  for  you,  in  case  it  should  be  the  Lord's  will  to  call  me 
hence  by  acy  fatal  event  in  the  voyage  or  journey  before  us." 
The  paper  was  rejected,  but  the  testator  had  made  a  snbsc' 
quent  altered'  will.  In  Sinclair  v.  Soae,  6  Yes.  60S,  the  con- 
tingency expressed  in  a  oodicil  was:  "In  case  I  die  before 
I  join  my  beloved  wife";  it  was  held  to  be  contingent,  and 
defeated  by  failure  of  the  condition. 

3  Bradf.  366,  in  Thompson  v.  Oonner,  the  testator,  Charles 
Stephenson,  bequeathed  to  his  cousin,  Uargaret  Baxter,  three 
hundred  dollars;  "this  gift  and  bequest  being  subject  to  the 
following  condition,  viz. :  that  tlie  said  Margaret  Baxter  aball 
produce  from  the  ofQcers  of  the  ship  in  which  I  shall  sail  on 
my  next  cruise,  satisfactory  evidence  of  my  decease  daring 
the  same."  His  will  was  admitted  to  probate,  the  surrogate 
saying:  "Doobtleas,  the  poeaibility  of  death  daring  the  con- 
templated cruise  was  considered,  and  led  to  the  incorporation 
of  the  ocmdition  in  the  will;  but  then  the  coDdition  refen 
primarily  to  evidence,  or  in  other  words,  he  does  not  give  only 
upon  condition  he  ahould  die  during  that  voyage,  but  that  cer- 
trfn  specified  proof  of  his  death  shall  be  produced."     The 


tvGoogle 


UORSOWS    APPEAL.  107 

fwegoing  eases  iUostrate  very  fall;  the  difference  between  the 
oontmgeni^  which  famishes  tlie  oooasion  or  motive,  and  is 
given  as  the  reaaon  for  making  the  will  at  that  perticnlar 
time,  and  the  oontii^ency  upon  which  the  instrament  is  to 
take  effect;  the  coutingem^  which  mtwt  happen  before  this 
instmment  becomes  a  will  aft  all.  It  ia  the  certainty  of  death 
and  the  oncertaisfty  of  the  time  thereof  that  leade  to  the  mak- 
ing of  a  will.  The  undertaking  of  a  perilons  joamey,  or  the 
probable  ezpoeare  to  more  than  osual  aiecideaitEi,  may  fnmish 
the  ooeasicm  for  making  a  will  at  a  particular  time;  but  al- 
tlioagh  the  time  of  making  has  been  hastened  by  the  ai^re- 
hension  of  danger,  the  testator  does  not  consider  the  instra- 
ment inoperative,  or  regard  any  farther  disposition  necessary 
merely  beoanse  the  danger  baa  been  earvived.  "^hen,  how< 
ever,  the  ordinary  oncertainrtiea  of  homan  life  have  not  been 
earefally  provided  against,  and  ciicnmstances  may  now  post- 
pone the  opportanity  for  doing  go,  a  enide  instrument  of 
testamentary  character  !a  sometimes  made  to  bridge  ovBr  the 
chasm,  and  become  operative  only  ap<m  some  designated  ocm- 
tingency,  which  shall  prevent  the  ezecation  of  a  maturely 
considered  wilL  It  is  objected  to  by  his  administrators  against 
the  writing  left  by  Thomas  W.  Morrow,  that  it  belongs  to  this 
latter  class;  that  it  is  a  contingent  will,  and  the  contingency 
not  having  happened,  that  the  will  is  void.  They  rely  upon 
the  oase  of  Todd's  Will,  2  W.  &  S.  145.  And  it  was  npmi  the 
authority  of  that  case  that  the  register  refused  admission  to 
probate.  The  wiU  of  George  Todd  began  «8  follows:  "My 
wi^  deeire  and  intention  now  is,  that  if  I  should  not  return 
(which  I  will,  no  preventing  Providence),  what  I  own  shall 
be  divided  as  follows,"  etc.  C.  J.  GmsoN  refers  to  the  cases 
of  Parsons  v.  Lanoe,  «nd  Sinclair  T.  Hone,  gupra,  in  which 
the  wills  were  held  to  be  ocmtingent.  "But,"  he  says,  "an 
intention  to  make  the  operation  of  the  paper  eventual,  is  not 
near  so  apparent  in  either  of  these  cases  as  it  is  in  the  one 
under  oonsideratiou";  and  the  sentence  of  the  oonrt  below  re- 
fusing probate  was  afSrmed.  In  the  case  at  bar  we  tiiink  the 
will  illustrates  both  sorts  of  wmtingency;  that  which  urged  to 
the  present  making  of  Hie  instrument,  and  that  upon  which  the 
instrament  itself  was  to  take  effect.      'I  am  going  to  town 
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with  my  drill  and  I  alnt  feeling  good,"  was  the  contingency 
suggesting  the  propriety  of  making  tilie  will.  "And  in  oase 
if  I  shouldend  g«t  back,  do  as  I  say  on  this  paper,"  contains 
the  c(Hi.tingeney  up(Hi  which  the  will  should  become  operative. 
It  is  very  clear  that  the  will  is  not  presently  (q>erative.  He 
does  not  say:  "I  hereby  give  and  bequeath";  there  is  no 
immediate  gift.  He  does  not  say  absolutely,  "do  as  I  say  on 
this  paper";  some  time  at  least  must  elapse  after  his  de- 
parture for  town,  before  any  such  duty  is  imposed.  The  com- 
mand is  provisiooaJ:  "if  I  shouldend  get  back  do  as  I  say  on 
this  paper."  It  is  plain,  th&t  bis  failure  to  return,  is  tlie 
condition  precedent  required  before  the  instniment  can  beccnne 
effectual.  If  it  was  ineffectual  until  there  was  a  failure  to 
return,  and  if  there  was  no  such  failure,  it  is  also  plain,  it 
never  became  effectual;  that  it  was  a  c<mtingenit  will,  and  be- 
came void  by  the  non-happening  of  the  contingency. 

In  Todd's  Will  the  expression  is,  "if  I  should  not  return, 
what  I  own  shall  be  divided  as  follows."  In  Morrow's  Will 
the  expression  is,  "if  I  shouldend  get  back  do  as  I  aa^  on  this 
paper."  If  I  should  not  return,  and  if  I  shouldend  get  back 
are  forms  of  expression  so  plainly  equivalent,  that  we  are 
unable  to  see  any  distinction  or  difference  between  them.  Not- 
withstanding the  able  argument  of  pnqwnent's  counsel,  we  are 
of  opinion  that  the  register's  decision  was  right  in  principle, 
and  obedient  to  the  authority  of  Todd's  Will,  and  must  there- 
fore be  affirmed.  And  now,  4th  November,  1886,  the  decision 
of  the  register  is  affirmed. 

Thereupon  the  proponent  toc^  the  present  appeal  and  as- 
signed for  error  the  affirmajtion  of  t^e  register's  decree  refus- 
ing to  vacate  the  letters  granted,  and  to  admit  the  alleged  will 
to  probate. 

In  the  Supreme  Court  (before  Meecub,  C.  J.,  Gordon,  Tbun- 
EET,  SrBatBBiTT,  Ok^n,  and  Cl.&bk,  JJ.  ;  Paxsok,  J.,  absent), 
the  ofnuMm  was  written  by 

Green,  J.  It  is  scarcely  possible  to  add  anything  to  the 
very  lucid  and  exhaustive  opinion  of  the  learned  court  below 
in  this  case.  We  agree  entirely  with  the  conclusion  arrived  at 
and  the  reasoning  in  support  of  it.  The  authorities  cited  are 
numerous  and  altogether  convincing  in  their  character.     Our 
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own  case  of  Todd 'a  Will,  2  "W,  4  S.  145,  is  exactly  in  point 
and  controls  the  present  oontentiou.  The  essential  words  there 
were,  "If  I  should  not  return,  .  .  ,  what  I  own  shall  be 
divided  88  follows."  The  words  here  are,  "in  ease  if  I  should- 
end  get  back  do  as  I  siaj  on  this  paper."  The  meaning  in  both 
these  oases  is  the  same.  A  testament  is  to  take  place  if  there 
is  no  return.  But  there  was  a  return  in  both  instances,  and 
the  testament  does  not  transpire.  There  is  no  will  because  the 
condition  on  which  it  was  to  come  into  existence  has  not  oc- 
curred.    In  both  eases  the  deceased  did  return. 

It  is  useless  to  speculate  as  to  what  the  deceased  would  have 
done  had  he  foreseen  <tbe  precise  facta  which  were  to  happen. 
He  has  made  no  provision  for  them.  The  condition  which  he 
has  expressed  is  one  which  attadiee  to  the  operation  of  the 
instrument  and  the  effect  of  this  is  strongly  expressed  by  Gib* 
SON,  C.  J.,  in  Todd's  Will  case,  thus:  "No  text  writer  seems 
to  have  distinguished  between  a  condition  attached  to  a  par- 
ticular testamentary  disposition,  and  a  condition  attached  to 
the  operation  of  the  instrument."  But  in  Parsons  v.  Lanoe, 
1  Yes.  Sr.  191,  Lord  Hardwicke  said  without  hesitation  thai 
he  would  not  require  an  authority  for  such  a  distinction,  and 
that  a  paper  subject  to  a  condition  ought  not  to  be  admitted 
to  probate  after  failure  of  the  contingency  on  the  happening 
of  which  it  was  to  have  taken  effect.  "Why  should  it  be 
proved  as  a  will  when  it  could  not  have  the  effect  of  onet" 
And  BO  here.  The  decedent  did  return  from  the  journey  he 
was  about  to  take,  and  the  contingency  upon  which  the  paper 
was  to  take  effect  as  a  testament  did  not  happen.  Whether 
the  journey  was  long  or  short  is  not  material,  it  is  the  fact  of 
the  return  which  defeats  the  contingency.  It  is  true  he  was 
sick  at  hia  return,  but  as  he  Uved  several  days  after,  Qm  fact 
also  is  InunateriaL  Farther  discussion  seems  unnecessary. 
Decree  a^rmed. 


tvGoogle 


110  F0RHALITIB8  RBQUHtBD  IN  WILLS. 

Incorporation  of  Documentt  in  WiU  by  Rtftrvaee.* 

APPEAL    OF    WILLIAM    JENNINGS    BRYAN,    BT   AL., 

FROM  PROBATE. 

77  Conn.  240j  68  L.  B.  A.  353.      1904. 

Appeal  by  William  Jfloniiigi  B171U1,  individiullr  ind  u 
tniBtee,  frcsn  a  decree  of  1^  Snperior  Court  for  Ner  Haven 
County  which  affirmed  a  decree  of  the  Probate  Conrt  refusing 
to  approve  a  writing  aa  part  of  the  will  of  Fhilo  S.  Bennett, 
deoeased.      (Affirmed) 

The  facts  are  stated'  in  the  opinion, 

ToRBAHCB,  Ch.  J.,  delivered  the  opinion  of  the  eomt: 

The  court  of  probate  for  the  district  of  New  Haven  ap- 
proved' and  admitted  to  probate  a  certain  'writing  as  the  last 
will  of  Philo  S.  Bennett,  deceased.  That  will  contained,  aa 
its  twelfth  clanse,  the  following:  "I  give  and  bequeath  unto 
my  'wife,  Grace  Imogoie  Bennett,  the  mm  of  Mty  thousand 
dollars  ($50,000)  in  trust,  however,  for  the  purposes  set  forth 
in  a  sealed  letter  which  will  be  found  with  this  will"  At  the 
time  this  will  was  offered  fw  probate,  there  were  also  offered 
for  probate,  as  a  part  of  it,  under  the  twelfth  dause  of  the 
will,  two  writings  hereinafter  referred  to  as  exhibits  B  and 
C.  The  oonrt  of  probate  refused  to  approve  or  admit  to  pro- 
bate as  parts  of  said  will  ea<dL  and  both  of  these  exhibits,  and 
from  that  part  of  its  dearee  an  appeal  was  taken  to  the  sn- 
perior court  by  William  J.  Bryan,  individually  and  as  trustee 
under  the  will,  as  be  claims  it  to  be.  The  will  admitted  to  pro- 
bate is,  in  the  reoord,  called  "exhibit  A,"  while  exhibits  B  and 
C  are  letters  whi^,  as  the  appellant  claims,  constitute  a  part 
of  the  will.  The  will  was  executed  in  New  York,  and  is  dated 
the  22d  day  of  May,  1900. 

Exhibit  B  is  a  letter  from  the  t«stator  to  his  'wife,  at  which 
the  following  is  a  eopy: 

New  York,  5-22-1900. 
My  dear  'wife: — 

In  my  'will  jnst  executed  I  have  bequeathed  to  yon  aeventy- 
flve  thousand  dollars,   ($75,000)    and  the  Bridgep{»rt  hooses, 

•  Bm  Seci.  967-968,  VoL  7,  GrctopeiUa  of  Law. 


tvGoogle 


APPEAL  OF  BRTAN.  Ill 

and  have,  in  sdditioii  to  tbia  raade  yon  the  residoary  legatee 
of  a  som  which  will  amount  to  twen^-flve  thousand  more. 
This  will  give  yon  a  lar^^  income  titan  you  oan  spend  while 
you  live,  and  will  enable  yoa  to  make  bountiful  prorimon  for 
thoee  you  desire  to  remember  in  your  wiH  In  my  will  you 
will  fiitd  the  f(dlowing  provis<His;  I  give  and  bequeath  unto 
my  wife,  Grace  Imogene  Bennett,  the  aum  of  fifty  thousand 
dollars  ($50,000)  in  trust,  however,  for  the  purpose  set  forth 
in  a  sealed  letter  which  will  be  found  with  this  will. 

It  is  my  desire  that  fifty  thousand  dollars  conveyed  to  you 
in  trust  by  this  provision  rfiall  be  by  you  paid  to  William  Jen- 
nings Bryan,  of  Lincoln,  Nebr.,  or  to  his  heirs  if  I  survive 
him.  I  am  earnestly  devoted  to  the  political  principles  which 
Mr.  Bryan  advocates,  and  believe  the  welfare  of  the  nation 
depends  upon  the  triumph  of  those  principles.  As  I  am  not 
as  able  as  he  to  defend  those  principles  with  tongue  and  pen, 
and  as  his  political  worit  prevents  the  application  of  his  time 
and  talents  to  money  making,  I  consider  it  a  duty,  as  I  find 
it  a  pleasure,  to  m^ne  this  provision  for  his  financial  aid,  so 
that  he  may  be  more  free  to  devote  himself  to  hia  chosen  field 
of  labor.  If  for  any  reason  he  is  unwilling  to  receive  this  sum 
for  himself,  it  is  my  will  that  he  shall  distribute  the  said  sum 
of  fifty  thousand  dollars  according  to  his  judgment  among 
educational  and  charitable  institutions.  I  have  sent  a  dupli- 
oate  of  this  letter  to  Mr.  Bryan,  and  it  is  my  d«fiire  that  no 
one  excepting  yon  and  Mr.  Bryan  himself  shall  know  of  this 
letter  and  bequest.  For  this  reason  I  place  this  letter  in  a 
sealed  envelope,  and  direct  that  it  shall  be  opened  only  by  you, 
and  read  by  you,  alone. 

'^th  love  and  kiases, 

P.  S.  Bennett. 

Exhibit  C  was  a  typewritten  duplicate  of  exhibit  B,  except 
that  the  words,  "with  love  and  kisses,  P.  S.  Bennett,"  at  the 
end  of  exhibit  B,  were  not  contained  in  exhibit  C,  nor  was  ex- 
hibit C  signed  by  the  testator.  Respecting  these  exhibits,  the 
appellant,  in  the  superior  court,  offered  evidence  tending  to 
prove  the  following  facts:  That  about  a  week  or  ten  days 
before  the  date  of  the  will,  at  the  city  of  Lincoln,  Nebraska, 
the  testator  and  Mr.  Bryan  and  bis  wife  prepared  a  blank 
draft  form'  of  the  will  which  was  subsequently  filled  oat  and 
executed,  and  that  exhibit  C  was  then  also  prepared  as  a  blank 
draft  form  from  which  exhibit  B  was  to  he,  and  was  subse- 
quently, drawn;  that  exhibit  B  was  in  the  handwriting  of  the 
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testator  aod  was  by  him  placed  in  a  sealed  mvelope  bearing 
the  following^  indorseiiient  in  his  baadwriting :  "Mrs.  P.  S. 
Bennett.  To  be  read  only  by  Mrs.  P.  S.  Bennett  and  by  her 
alone,  after  my  death.  P.  S.  Bennett,  [Seal]";  that  the  testa- 
tor, on  tiie  day  after  the  date  of  the  will,  placed  said  will  and 
said  envelope  oontaining  ezbilHt  B  in  his  box  in  a  vault  in  the 
Wool  Exchange  building,  in  New  York  City,  where  they  re- 
mained as  he  put  them  until  after  his  death,  the  will  being 
"separated  from  said  letter  and  said  sealed  envelope";  and  that 
exhibit  G,  from  the  time  it  was  drawn  up,  remained  in  Bennett's 
custody  till  after  his  death,  and  was  found  soon  after  that  event 
among  his  private  papers,  in  an  envelope  subscribed  in  Bennett's 
handwriting  as  follows:  "Copy  of  letter  in  Safe  Deposit 
Company  vault  Wool  Exchange."  The  appellant  then  offered 
exhibit  C  in  evidence  as  part  of  the  will,  claiming  Mittk  it  was 
t^e  original  and  equivalent  of  the  paper  exhibit  B,  "and  tbait 
it  was  substantially  the  sealed  letter  referred  to  in  paragraph 
12  of  the  will."  The  oourt  excluded  the  evidence.  The  appel- 
lant thereupon  offered  in  evidence,  as  part  of  the  will,  Uie  let- 
ter exhibit  B,  and  the  oourt  excluded  it.  The  appellant  also 
offered  parol  evidence  tending  to  prove  that  exhibit  B  was  the 
instrument  to  which  reference  was  made  in  clause  12  of  the 
will,  but  the  conrt  excluded  such  evidence.  Subsequently  the 
jury,  under  the  direction  of  the  court,  rendered  a  verdict  to 
the  effeot  that  exhibit  B  and  C  "are  not,  either  separately  or 
together,  a  part  of  the  last  will  of  said  Philo  S.  Bennett,  de- 
ceased," and  judgment  SoUowed  in  accordance  with  tlie  ver- 
diot. 

From  the  opinion  of  the  trial  oourt,  which  is  made  part  of 
the  record,  the  mUngs  of  the  court  seem  to  have  been  based 
upon  several  distinct  grounds,  whioh  may  be  briefly  indicated 
in  this  way:  (1)  Apparently  upon. the  ground  tiiAit  the  doc- 
trine of  inoorporatJOTi  by  reference  does  not  prevail  as  to  wills, 
under  our  statute  relating  to  their  making  and  execution;  (2) 
that,  even  if  that  doctrine  prevails  here,  no  paper  in  the  pres- 
emt  will  is  by  reference  made  a  part  of  it,  *»i»ordSng  to  the 
rules  universally  applied  in  jurisdictions  where  the  above  doc- 
trine prevails;  and  (3)  that  the  letter  exhibit  B  shovra  on  its 
face  an  intent  on  the  part  of  the  testator  that  H  should  not 
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oongtitate  a  part  of  his  will.  As  we  think  the  rolings  of  the 
eoort  below  can  be  Tiodieated  upon  the  second  of  the  grounds 
above  mentioned,  it  will  be  unnecesaary  to  consider  the  other 
two  grounds ;  but,  in  thus  resting  our  decision  upon  the  secoad 
ground,  we  do  not  mean  to  intimate  that  it  co^d  or  could  not 
be  made  to  rest  upon  the  first  or  third. 

Before  considering  the  second  ground,  &  word  or  two  re- 
garding the  S.TSt  ground  may  not  be  out  of  place.  Under  the 
rule  prevailing  in  England,  an  unattested  document  may  by 
reference  in  a  will,  under  certain  conditions  and  Umitationa, 
become  by  such  reference  incorporated  in  the  will  as  a  part  of 
it,  and'  that,  too,  whether  the  document  referred  to  is  or  is  not 
a  dispositive  one;  and  one  of  the  leading  cases  upon  this  aub- 
jeot  is  that  of  Allen  v.  Maddoek,  11  Moore  F.  C.  C.  427,  de- 
cided in  1858,  This  ia  known  as  the  ' '  doctrine  of  incorporation 
by  reference,"  and  the  principle  upon  which  it  rests  does  not 
differ  essentially  from  that  which  is  applied  in  incorporating 
unsigned  writings  in  a  signed  instrument,  so  as  to  constitute 
a  memorandum  in  writing  under  the  statute  of  frauds.  The 
Englitih  rule  appeara  to  prevail  in  many  of  our  sister  states, 
but  the  question  whether  it  prevails  in  this  state,  and,  if  so, 
with  what  limitations  and  under  what  conditions,  was  left  un< 
determined  in  Phelps  v.  Bobbins,  40  Conn.  250,  and  baa  never 
been  passed  upon  since.  In  the  present  case  we  find  it  unneces- 
sary to  decide  -those  qnestiona,  but,  for  tiie  purposes  of  the 
ai^nment,  we  shall  assume,  without  deciding,  that  the  doctrine 
of  incorporation  by  reference  in  a  will  prevails  here.  Two  of 
ibe  conditions  without  wiuch  the  Engli^  rule  will  not  be  ap- 
plied are  concisely,  but  we  think  correctly,  stated  in  Phelps  v. 
Bobbins,  40  Conn.  250,  as  follows:  "First,  the  i>aper  must  be 
in  existence  at  the  time  of  the  execution  of  the  will;  and,  sec- 
ondly, the  description  must  not  be  tso  vague  as  to  be  incapable 
of  being  applied  to  any  instrument  in  particular,  but  must 
describe  the  instmment  intended  in  clear  and  definite  terms." 
In  a  California  case  upon  this  subject  this  language  is  used: 
"But,  before  sooh  an  extrinsic  document  may  be  so  incorpo- 
rated, the  description  of  it  in  the  will  itself  must  be  so  clear, 
explicit,  and  unambignons  as  to  leAve  its  identity  free  from 
0oubt."    Re  Young,  123  Cal.  342,  55  Pac.  1012.    In  an  im- 
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porUnt  and  weU-oonndered  Engtiah  caK,  decided  in  1902,  the 
eoTirt  nsea  this  language  upon  this  subject:  "Bnt  it  is  dear 
that,  in  order  that  the  infonnal  document  should  be  incorpo- 
rated in  the  validly  executed  doemnent,  the  latter  must  refer 
to  the  former  as  a  written  instrument  then  existing — that  ia,  at 
the  time  of  ezeeotion — in  aodi  tenna  that  it  may  be  ascertained. 
.  .  .  The  document  which  it  ia  aonght  to  incorporate  must 
be  existing  at  the  time  of  the  execution  of  ^e  document  into 
whidi  it  is  to  be  incorporated,  and  there  most  be  a  reference 
in  the  properly  executed  doemnent  to  the  informal  document 
as  an  existing  one,  and  not  as  a  future  document."  Quart's 
Goods  (1902)  P.  238.  Tested  by  the  roles  as  thus  laid  down 
in  the  eases  above  cited,  and  in  nnmeroos  othets  that  might  be 
cited,  the  will  in  the  present  case  fails  to  oomply  with  the  re- 
C|aired  oonditions  under  which  incorporation  by  reference  can 
take  place  in  the  case  of  wills.  In  clause  12  of  the  will  in 
question  here,  a  large  sum  of  money  is  given  to  Mrs.  Bennett 
"in  trust,  however,  for  the  purposes  set  forth  in  a  sealed  letter 
whidi  will  be  found  with  this  will."  There  is  not  in  t^ 
language  quoted,  nor  anywhere  else  in  the  will,  any  clear, 
unambignouB  reference  to  any  spefcifie  document  as  one  existing 
and  known  to  the  testator  at  the  time  his  will  was  executed. 
Any  sealed  letter,  or  any  number  of  them,  setting  forth  Hie 
purposes  of  the  trust,  made  by  anybody  at  any  time  after  the 
will  was  executed,  and  "found  with  the  will,"  would  each 
folly  and  accurately  answer  the  reference;  and,  if  we  assume 
that  the  reference  calls  for  a  letter  from  the  testator,  it  is  an- 
swered by  such  s  letter  or  letters  made  at  any  time  after  ih« 
will  was  drawn.  The  reference  is  "so  vague  as  to  be  inoapable 
of  being  applied  to  any  instrument  in  particular"  as  a  docu- 
ment existing  at  the  time  of  the  execution  of  the  wilL  "The 
vice  is  that  no  particular  paper  is  referred  to."  Phelps  v. 
RobbiDS,  40  Conn.  273.  Snoh  a  reference  as  is  made  in  the 
present  will  ia  in  faot,  as  well  as  in  law,  no  reference  at  all. 
Certainly  it  is  not  such  a  reference  as  the  rules,  under  the 
doctrine  of  incorporation  by  reference,  require  in  the  case  of 
wills.  A  reference  so  defective  as  the  one  here  in  qoesHon 
cannot  be  helped  out  by  what  is  called  "parol  evidenoe,"  for 
to  allow  such  evidence  to  be  used  for  audi  purpose  would  be 
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prsctioally  to  nullify  the  viae  prorisioiui  of  lihe  law  relatisg  to 
the  making  and  ezeootion  of  villa. 

We  know  of  no  case,  and  in  the  able  and  helpful  briefs  filed 
in  this  case  have  been  referred  to  none,  where  a  reference  like 
the  one  here  in  qnestifw  has  been  held  to  incorporate  into  the 
will  aome  extrinaic  document.  AaBiitping,  then,  withont  decid- 
ing, that  the  doctrine  of  incorporation  prevails  in  thia  state, 
aa  claiuKd  by  the  appellant,  we  are  still  of  the  opinkm  that 
the  rulings  of  which  he  complains  were  correct. 

Then  M  no  trror. 

The  othOT  judlges  conenr. 


Signing  &y  the  Testator.* 

KNOX'S  ESTATE. 

131  Pa.  8t.  USO.     1890. 

Appeal  to  the  Supreme  Coort  from  the  decree  of  tlie  Op* 
phans'  Court  of  Alleghany  County,  aflirming  the  deciBicm  of 
the  register  of  wills,  admitting  to  probate  as  a  will,  an  instru- 
ment, the  signature  to  which  was  merely  the  first  name,  "Har- 
riet." One  of  the  grounds  of  the  appeal  was  that  this  did  not 
constitnte  a  "signature"  nnder  tbe  statute. 

Opinion,  Mr.  Justice  MrrcHEii..  [After  oonsidering  other 
questions  raised  on  the  appeal.] 

It  being  undispoted  tiiat  the  paper  is  in  the  handwriting  of 
the  decedent,  and  being  testamentary  in  its  character,  the  only 
question  left  upon  its  validity  as  a  willf  is  the  sufSciency  of 
its  execution  by  the  signature  "Harriet" 

The  paper  is  proved  to  have  been  written  after  the  passage 
of  the  act  of  June  3,  1887,  P.  L.  332,  and  the  fact  that  the  dece- 
dent was  a  married  woman  is  therefore  unimportant.  That  act 
repealed  the  requirement  that  a  married  woman's  will  should 
be  executed  in  the  presence  of  two  witnesses,  neither  of  whom 
should  be  her  husband,  and  put  her,  in  reepeot  to  ugnatnre  by 

•  See  Sec.  96S,  et  seq.,  ToL  7,  CyclopedlK  of  Law,  and  State  Statntei. 
t  Tbe  law  of  PeDOBylTanla  conc«niliig  execution  of  holographic  wills 
Is,  as  In  some  other  States,  peculiar,  and  unlike  the  usual  laws. 
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herself,  apon  the  same  footing  as  men  and  unmanied  women. 
No  greater  effect  can  be  attributed  to  the  statate.  It  certainly 
wflfl  not  intended  to  authorize  a  married  woman  to  execute  a 
will  any  more  loosely  than  other  persons.  We  are  thnefore 
remitted  to  the  general  question  whether  a  signature  by  the 
first  name  only  may  be  a  valid  signing  of  a  will  under  the  act 
of  1833  and  its  supplements. 

The  condition  of  the  law  before  the  passage  of  the  wills  act 
of  1833  is  well  known.  By  the  English  statute  of  frauds,  all 
wiUs  as  to  land  were  required  to  be  iu  writing,  signed  by  the 
testator.  Under  this  act  it  was  held  that  the  signature  of  the 
testator  in  any  part  of  the  instrument  was  sufBcient:  1  R«df. 
on  Wills,  c.  6,  sec.  18,  pi.  9,  and  cases  there  cited.  The  same 
construction  was  given  to  the  law  in  Pennsylvania,  and  under 
the  act  of  1705,  1  Sm.  L.  33,  which  required  wills  of  land  to  be 
in  writing  and  proved  by  two  or  more  credible  witnesses,  etc., 
it  was  even  held  that  a  writing  in  the  hand  of  another,  not 
signed  by  the  teetator  at  all,  might  he  a  good  will :  Rohr^  v. 
Stehman,  1  W.  463.  In  this  state  of  the  law  the  act  of  1833 
was  passed.  It  was  founded  on  the  English  statute  of  frauds, 
29  Car.  II.,  the  phraseology  of  which  it  follows  closely,  but 
with  the  important  addition  that  the  will  shall  be  signed  "at 
the  end  thereof."  In  making  this  change,  it  is  undoubtedly 
true,  as  suggested  by  Steono,  J.,  in  Vernon  v.  Kirk,  30  Pa.  222, 
that  the  legislature  "looked  leas  to  the  mode  of  the  signature 
than  to  its  place."  Accordingly,  the  statute  makes  no  defini- 
tion of  a  signature,  or  of  the  word,  signed.  "It  was  only  by 
judicial  construction  that  ....  (the  statute)  was  made  to 
require  ....  the  testator's  signature  by  his  name": 
Stbono,  J.,  Vernon  v.  Kii^;  and  that  judicial  construction 
which  held  that  a  mai^  was  not  a  valid  signature:  Asay  t. 
Hoover,  5  Pa.  21 ;  Grabill  v.  Barr,  5  Pa.  441,  decided  in  1846, 
was  changed,  it  may  be  noted,  by  the  legislature  as  soon  as 
their  attention  wsa  directed  to  it:  Act  Jamtaiy  27,  1848,  P. 
L.  16. 

The  purposes  of  the  act  of  1833  were  accuracy  in  the  trans- 
nuBsion  of  the  testator's  wishes,  the  authentication  of  the  in- 
strument transmitting  them,  the  identification  of  the  testator, 
and  certainty  as  to  his  oompleted  testamentary  purpose.     The 
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firat  was  attained  by  requinng  writing  instead  of  mere  memory 
of  witnessea,  the  second  and  third  by  the  signattire  of  testator, 
and  the  last  by  placing  the  mgnature  at  the  end  of  the  instru- 
ment. The  first  two  requirements  were  derived  from  the  Eng- 
lish statute;  the  third  was  new  (since  followed  by  the  act  oi 
1  Viet,  G.  26),  and  waa  the  result  of  experience  of  the  dangers 
of  having  mere  memorandum  or  incomplete  directiona  taken 
for  the  expression  of  final  intention.  Baker's  App.,  107  Pa^ 
381 ;  Vernon  v.  Kirk,  30  Pa.  223.  These  being  the  purposes  of 
the  aot,  and  tlte  legislature  not  having  concerned  itself  with 
what  should  be  deemed  a  signing,  we  must  look  dehors  the 
statute  for  a  definition.  As  already  said,  the  act  is  founded 
on  the  statute  of  frauds,  29  Car.  II.  Under  that  act  it  has 
been  held  that  the  signing  may  be  by  a  mark,  or  by  initials 
only,  or  by  a  fictitious  or  assumed  name,  or  by  a  name  differ- 
ent from  that  by  which  the  testator  is  designated  in  the  body 
of  the  will:  1  Jarman  on  Wills,  78;  1  Redf.  on  Wills,  c.  6,  see. 
18,  and  cases  there  cited.  In  this  State,  as  already  seen,  it  was 
held,  on  a  narrow  constmotion  of  the  act  of  1833,  that  a  mark 
was  not  a  «gning ;  but  on  the  other  points,  so  far  as  they  have 
arisen,  our  decisions  have  been  in  harmony  with  those  of  the 
English  courts.  Thus,  in  Long  v.  Zook,  13  Pa.  400,  the  will  of 
David  Long  was  held  to  be  validly  executed  by  his  mark,  al- 
though the  mark  was  put  to  the  name  of  Jacob  Long.  In 
V^Don  v.  Kirk,  30  Pa.  218,  "Eaekiel  Norman,  for  Rachel 
Doherty,  at  her  request,"  was  held  to  be  a  valid  signing  under 
the  act.  And  in  Main  v.  Ryder,  84  Pa.  217,  it  may  be  noted 
that  a  mai^  was  held  to  be  a  good  aignatnre  (subsequent  to 
the  act  of  1848),  though  put  to  a  name  which  was  not  the 
testator's  real  or  at  least  his  origin^  name,  though  it  was  one 
by  which  he  had  been  knoiwu  for  some  years  in  his  own  neigh- 
borhood. No  question  was  raised  against  the  will  on  this  point. 
The  precise  case  of  a  signature  by  the  first  name  only,  does 
not  appear  to  have  arisen  either  in  England  or  in  the  United 
States;  but  the  principles  on  which  the  decisions  already  re- 
ferred to  were  based,  especially  those  in  regard  to  signing  by 
initials  only,  are  equally  applicable  to  t^  present  case,  and 
additional  force  is  given  to  them  by  the  dedaong  as  to  what 
constitutes  a  binding  signature  to  a  contract  under  the  same  or 
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aoalogoiu  statutes.  Browne  on  the  Stataes  of  Frauds,  see.  S62, 
states  the  role  thus :  "In  cases  where  the  initisls  onl;  of  the 
partj  axe  si^ed,  it  is  quite  clear  that,  with  the  aid  of  parol 
evidence  which  is  admitted  to  apply  to  them,  the  ugnatnn  is 
to  be  held  valid.'*  And  see  Palmer  v.  Stephens,  1  Den.  478 
Sanborn  v.  Flagler,  9  Allen  474;  Weston  v.  Myers,  33  HI.  432 
Sahnon  Falls  Co.  t.  Goddard,  14  How.  446 ;  Chichester  t.  Cobb, 
14  Law  T.,  N.  S.  433.  Though,  therefore,  we  find  no  precise 
precedent,  yet  the  analogies  are  all  favorabls,  rather  than  other- 
wise, to  the  sofBcieocy  of  a  agning  by  first  name  only,  if  it 
meets  the  other  reqairements  of  the  act.  These  are  matters  de- 
pending OQ  eircnmstanceB  which  will  be  ooosidered  further  on. 
Looking  beyond  the  decisions  to  the  general  use  of  language, 
what  is  understood  by  ugniog,  and  signature!  Webster  de- 
fines to  sign  as  "  to  affix  a  signature  to ;  to  ratify  by  hand  or 
aeal;  to  subscribe  in  one's  own  handwriting";  and  signature 
as  "a  sign,  stamp,  or  mark  impressed;  ....  especially 
the  name  of  any  person  written  with  his  own  hand,  employed 
to  signify  that  the  writing  which  precedes  accords  with  his 
wishes  or  intentions;  a  si^  manual."  AH  the  definitions  in- 
clude a  nuuk,  and  no  dictionary  limits  a  signature  to  a  written 
name.  There  can  be  no  doubt  tJMt  historically,  and  down  to 
very  modem  times,  the  (adinary  signature  was  the  mark  of  a 
cross ;  and  there  is  perhaps  as  little  qaestitm  that  in  the  general 
diffu^on  of  education  at  the  present  day,  the  ordinary  use  of 
the  w(»d  implies  the  written  name.  Bot  this  implication  is 
not  even  yet  necessary  and  univeisal.  The  man  who  cannot 
write  is  now  happily  an  exceptint  in  our  commonwealth,  but 
he  has  not  yet  entirely  disappeared,  and  in  popular  language 
he  is  still  said  to  "sign,"  though  he  makes  omly  his  mark. 
Thus,  in  Asay  v.  Hoover,  5  Pa.  26,  the  witness  says:  "The 
name  was  written  after  the  will  was  read  to  her,  and  after  she 

had  signed  it Bhe  was  reclining  in  bed  when  she 

signed  it,"  altfaoo^  the  signature  the  witness  was  testifying 
to  was  only  a  mark.  But,  even  in  the  now  usual  acceptation  of 
a  written  name,  signature  still  does  not  imply  the  whole  name. 
Custom  controls  the  rule  of  names,  and  bo  it  does  the  rule  of 
signaturea.  The  title  by  which  a  man  calls  himsdf  and  is 
known  in  the  community  is  his  name,  as  in  Main  v.  Byder, 
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tupra,  whether  It  be  the  <aia  he  inherited  or  had  originally 
^ren  him  or  not.  So  the  form  whioh  a  man  CTwtomarily  uses  to 
identify  and  bind  himself  in  writing  is  his  signatare,  whatever 
shape  it  may  eboose  to  give  it.  There  is  no  requirement  that  it 
shall  be  legible,  though  legibility  is  one  of  the  prime  objects 
of  writing.  It  is  sufficient  if  it  be  such  as  he  usoally  signs,  and 
the  signatures  of  neither  Bufus  Cboate  nor  General  Spinner 
could  be  rejected,  thoQgh  no  man,  unaided,  could  discover  what 
the  ra^ed  marhs  made  by  either  of  those  two  eminent  person- 
ages were  intended  to  represent.  Kor  is  there  any  fixed  re- 
qnirement  haw  much'  of  the  full  name  shall  be  written.  Cnstom 
variea  with  time  and  place,  and  habit  with  the  whim  of  the  is- 
dividuaL  Sovereigns  write  only  their  first  names,  and  the 
sovereign  of  Spain,  more  royally  still,  signs  his  decrees  only,  "I 
the  King"  (Yo  el  Rej).  English  peers  now  sign  their  titles 
only,  though  they  be  geographical  names,  like  Devon  or  Staf- 
ford, as  broad  as  a  ooant?.  The  great  Baoon  wrote  his  name 
Fr.  Verulam,  and  the  ordinary  signature  of  the  poet-phil- 
osopher of  fishermen  was  Jz:  Wa:.  In  the  fifty-six  signatures 
to  the  most  solemn  instrument  of  modem  times,  the  Declaration 
of  Independence,  we  find  every  variety  from  Th.  Jefferson  to 
the  unmistakably  identified  Charles  Carroll  of  CarroUton.  In 
the  present  day,  it  is  not  uncommon  for  business  men  to  have 
a  signature  for  checks  and  banking  purposes  somewhat  diffn-- 
eat  from  that  used  in  their  ordinary  bunness,  and,  in  familiar 
oorrespondenoe,  signature  by  initials,  or  nickname,  or  diminu- 
tive, is  probably  tiie  general  practice. 

What,  therefore,  shall  constitute  a  suiBcient  signature  must 
depend  largely  (m  the  custom  of  the  time  and  place,  the  habit 
of  the  individual,  and  the  circnmstanoes  of  each  partianlar  esse. 
As  already  seen,  the  English  and  some  American  cases  hold 
that  a  signature  by  initials  only,  or  otherwise  informal  and 
short  of  the  full  name,  may  be  a  valid  execution  of  a  will  or  a 
contract,  if  the  intent  to  execute  is  apparent.  To  this  require- 
ment our  statute  adds  that  the  signature  must  be  at  the  end, 
as  evidence  that  the  intent  is  present,  actual  and  completed. 
On  this  point  of  the  completed  act,  the  use  of  the  onfinary  form 
of  signature  is  persuasive  evidence,  and  the  absence  of  it  may 
be  of  weight  in  the  other  scale.  As  well  saj^ested  by  the  learned 
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judge  below,  if  a  will  drawn  with  formality,  or  in  terms  that 
indicate  the  aid  of  counsel,  or  the  intent  to  comply  with  all 
the  forms  of  law,  be  signed  with  initials  or  first  name  only, 
doubt  woald  certainly  be  raised  as  to  the  completed  purpose  of 
the  testator  to  execute  it,  and  if  then  it  appeared  that  his  habit 
was  to  sign  his  name  in  full,  the  doubt  might  become  certainty; 
while,  OQ  the  other  hand,  if  it  were  shown  that  he  usually,  or 
even  frequently,  signed  business  or  other  important  papers  in 
the  same  way,  the  d»ubt  might  be  dissipated.  As  in  all  cases 
where  the  intent  is  the  test,  there  can  be  no  hard  and  fast  legal 
rule  as  to  form.  The  statute  requires  that  the  signature  shall 
be  at  the  end,  and  that  requirement  must  be  met  without  re- 
gard to  intention,  but  what  shall  constitute  a  signature  must  be 
determined  in  each  case  by  the  circumstances. 

Tested  by  these  views,  the  will  in  the  present  case  appears  to 
have  been  well  executed.  Of  the  handwriting  and  of  the  iden- 
tity of  the  testatrix  there  is  no  question,  and  her  completed  in- 
tent to  execute  the  paper,  as  the  expression  of  her  testamentary 
wishes,  is  attested  alt  the  end  of  it  by  a  signature  admitted  to  be 
made  by  her,  and  shown  to  be  in  the  form  which  she  habitually 
used.  The  writing  has  not  the  usual  formalities  of  a  will,  but 
is  in  form  a  letter,  addressed  to  no  one  by  name,  but  clearly  in- 
tended  for  her  mother,  or  such  of  her  family  as  should  assume 
control  of  her  property  after  her  death;  and  the  bxcm  of  the 
instrument  might  well  account  for  the  tngnature  she  was  accus- 
tomed to  use,  were  it  not  still  mora  clearly  explained  by  the 
unfortunate  differences  nith  her  husband,  and  her  repugnance 
to  using  his  name,  as  shown  by  her  avoidance  of  it  in  her  corre- 
spondence, and  her  direction  not  to  put  it  on  her  tmnbstone. 
On  the  evidence,  it  is  dear  that  the  testatrix  intended  this  as  a 
complete  execution  of  the  instrument,  and  we  find  nothing  in 
the  law  to  defeat  its  validity  for  that  purpose. 

Judgment  a^rmed. 
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JENKINS  V.  GAISPORD  AND  THRING. 
3  Sk.  &  Tr.  93.    English  Court  of  Probate,  1663. 

Probate  of  will  tmd  two  codicils. 

Henry  Atkins  deposed  that  he  waa  testator's  amanuensis, 
and  often  employed  a  stamp  bearing  a  fac-simile  ol  testator's 
signature,  to  sign  testator's  letters,  as  testator  had  had  dit 
ficolty  in  writing;  that  at  testator's  request  he  had  thus 
stamped  the  name  on  each  of  the  two  codicils  and  thereupon 
testator  laid  his  hand  on  the  paper  and  acknowledged  the  s^* 
nature. 

Probate  refused  on  motion.  After  special  declaration,  and 
citation  to  next  of  kin,  the  question  of  the  sufficiency  of  the  sig- 
nature was  argued  ez  parte  by  Dr.  Spinks. 

Sir  C.  Cbbsswzll.  I  am  of  opinion  that  the  codicils  were 
duly  executed  bo  as  to  comply  with  the  1  Vict,  c-  26,  g.  9,  It 
has  been  decided  that  a  testator  BufGcieutly  signs  by  making 
his  mark,  and  I  think  it  was  rightly  contended  that  the  word 
"fflgned"  in  that  section  must  have  the  same  meaning  whether 
the  signature  is  made  by  the  testator  himself,  or  by  Botne  other 
person  in  his  presence  or  by  his  direction,  and  therefore  a 
mark  made  by  some  other  person  under  such  eirctunstances 
must  suffice.  Now,  whether  the  mark  is  made  by  a  pen  or  by 
some  other  instrument  cannot  make  any  difference,  neither  can 
it  in  reason  make  a  difference  that  a  fac-«inule  of  the  whole 
Dame  was  impressed  on  the  will  instead  of  a  mere  mai^  or  X. 
The  mark  made  by  the  instrument  or  stamp  used  was  intended 
to  stand  for  and  represent  tihe  signature  of  the  testator.  In 
the  ease  where  it  was  held  that  sealing  was  not  signing,  the 
seals  were  not  afSxed  by  way  of  a  signature. 
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IN  THE  GOODS  OP  SUSANNA  CLAEKE  (DECEA3BD1, 

ON  MOTION. 

1  8w.  &  Tr.  22.    English  Court  of  Probate,  1858. 

The  testatrix  executed  a  will  in  1844,  hy  mark.  Against  ber 
mark  the  name  Susanna  Barrell  (her  maiden  name)  was  writ- 
ten instead  of  Susanna  Clarke,  her  real  name,  and  the  one  by 
which  she  was  described  in  the  commencemenit  of  the  will  and 
in  the  testimonium  clanae. 

Shortly  before  her.  death,  she  delivered  the  will  in  a  sealed 
envelope  to  F.,  one  of  the  executors  named  therein,  in  whose 
custody  it  renuuned  until  after  her  death,  telling  him  "Qiat 
she  wanted  him  to  manage  for  her."  F.  deposed  that  both  the 
attesting  witnesses  were  dead,  that  the  will  was  in  the  hand- 
writing of  Sidney,  one  of  them;  and  he  believed  the  word  "Bar- 
rell" to  have  been  a  clerical  error  of  Sidney's. 

Dr.  Deane,  Q.  C.  The  execution  satisfies  the  Wills  Act.  (In 
the  goods  of  Bryce,  2  Curt.  325,  and  In  the  goods  of  Claib,  lb. 
329.) 

Sir  C.  CBB8SWELL.  There  is  enough  to  show  that  the  will  is 
really  that  of  the  person  whose  it  professes  to  be.  Her  mark, 
at  the  foot  or  end  of  it,  is  a  sufficient  execution,  and  that  which 
flotne  one  else  wrote  ajrainst  her  mark  cannot  vitiate  it 


COOK  V.  WINCHESTER  ET  AL. 
81  Mieh.  581,  46  Jf.  W.  Rep.  106.    1890. 

Case  made  from  circuit  court,  Kent  county;  Grove,  Judge. 

Petition  by  Ariston  J.  Co(A  to  admit  to  probate  the  allied 
will  of  Alzina  Page,  deceased.  Contested  by  Laaden  Winches- 
ter and  Clarissa  Winchester.  Probate  was  refused  by  the  pro- 
bate judge,  and,  on  appeal  to  the  circuit  court,  this  action  was 
affirmed.    Proponent  appealed  to  this  court. 

MoBSE,  J.  This  controversy  involves  the  validity  of  a  will, 
the  sole  question  being  whether  or  not  it  was  duly  executed,  or 
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rather  vitnesBed,  under  the  laws  of  thia  state.  There  is  no  ques- 
tion of  fraud  or  nndoe  influence  in  the  case,  nor  did  tlie  tea- 
tatrix  lack  mental  capacity  to  ezecnte  a  will.  It  must  be  con- 
ceded from  all  the  testimony  in  the  case  that  the  will  was 
drawn  by  an  honest,  disinterested,  and  tmstworthy  man;  that 
he  WBB  the  chosen  instnunent  of  Mrs.  Pa^  to  draft  it;  that  she 
had  freqnently  consulted  and  advised  with  him  before  as  to  the 
diapoeition  of  her  property,  and  had  told  him  how  she  intended 
to  baqneath  it;  that  the  will  as  made  was  jost  as  she  wanted  it, 
and  as  she  had  long  intended  to  make  it ;  _that  it  was  read  to  her 
before  she  signed  it  and  after  she  signed,  at  both  of  which  times 
she  ezpreGsed  herself  as  fully  satisfied  with  it;  that  she  signed 
it  in  the  presence  of  the  penons  who  witnessed  it,  and  that  she 
requested  them  to  witneos  it;  that  she  asked  them  after  it  was 
executed  if  they  had  witnessed  it,  and  received  an  afilrmatiTe 
answer,  and  was  then  ahown  'their  agnainres,  and  their  names 
were  read  over  to  her.  If  the  will  is  not  sustained,  the  prop- 
erty will  certainly  go,  under  the  law,  where  she  did  not  wish  it 
to  go.  It  is  therefore  the  duty  of  the  courts  to  upheld  it  if 
possible.  It  is  claimed  that  the  requirements  of  our  statute 
were  not  complied  with  in  the  witnessing  of  this  will.  The  stat- 
ute provides  (How.  St.  §  5789)  that  three  tilings  are  requisite 
to  tlie  validity  of  a  will:  (1)  That  it  shall  be  in  writing;  (2) 
that  it  shall  be  signed  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  bis  express  direction;  (3)  that  it  shall  be  at- 
tested and  subscribed,  in  the  presence  of  the  testator,  by  two  or 
more  competent  witnesses. 

The  will  was  drawn  by  James  Tidand,  supervisor  of  the  town- 
ship of  Byron,  Kent  county,  who  lived  only  a  few  rods  from 
Mrs.  Page,  and  with  whom  ^le  had  frequently  talked  abont 
making  her  will,  and  how  she  wilted  it  drawn.  On  June  30, 
1888,  she  sent  for  him.  Mrs.  Page  had  been  an  invalid  for 
many  years,  and  at  this  time  was  ccmfined  to  her  bed,  and  un- 
able to  leave  it  without  help.  Toland  found  her  in  a  bedroom 
adjoining,  and  opening  by  a  door  into,  the  kitchen,  or  kitchen 
bedroom, — which  communicated  with  no  other  room.  He  asked 
Mrs.  Page,  who  said  that  she  was  ready  to  make  her  will,  and 
wished  him  to  draw  it,  if  she  wanted  it  drawn  in  the  same  man- 
ner as  she  had  before  told  him  to  draw  it.    She  said,  "Yes," 
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and  he  proceeded.  There  was  no  table  in  the  room  where  Mm. 
Page  was,  and  he  drew  the  will  on  a  table  in  the  kitchen.  This 
table  was  near  the  bedroom  door,  but  when  the  door  was  open 
it  was  impossible  for  any  one  lying  squarely  on  the  bed  to  see 
the  table  or  any  one  sitting  aX  it.  Mrs.  Page  could  not  move 
in  bed,  and  was  not  able  to  see  the  table.  Toland  drew  the  will, 
and  took  it  into  the  bedroom,  and  read  it  to  Mrs.  Page.  She 
was  satisSed  with  the  will.  Not  being  able  to  handle  a  pen 
Tery  well,  she  requested  Toland  to  write  her  name.  He  went 
to  the  kitchen  table  and  wrote  it.  He  then  came  in,  and  she 
made  her  mark.  Three  ladies  were  present  in  the  room,  Mrs. 
Weaver,  Mrs.  McConnell,  and  Mrs.  Miller.  Mrs.  Page  re- 
quested Mrs.  Weaver  and  Mrs.  MoConnell  to  witness  the  will. 
Mrs,  Weaver  did  not  wish  to  sign  it  for  some  reason,  and  Mrs, 
Page  then  signified  that  she  wished  Mrs.  Miller  to  witness  it 
Mrs.  Miller  and  Mrs.  McConnell  then  stepped  into  the  kitehen 
and  signed  tiie  will  as  witnesses.  Mr.  Toland  and  the  witnesses 
then  went  into  the  room  again,  and  Toland  read  the  will  over 
to  her  again,  and  asked  her  it  it  suited  her.  She  said  it  was 
all  right, — just  as  she  intended  it  should  be.  Toland  showed 
the  names  of  the  witnesses  to  her,  and  also  read  them  to  her. 
He  testified  that  previous  to  his  showing  it  to  her  she  asked 
the  witnesses  if  they  had  signed  it,  and  they  told  her  they  had. 
The  door  was  open  between  the  kitehen  and  bedroom  wh«i  the 
witnessing  was  done.  Mrs.  Miller's  testimony  agrees  with  To- 
land, except  she  says  that  she  stood  in  the  door  when  the  will 
was  being  read  over  after  the  witnesses  had  signed  it,  and  did 
not  hear  Mrs.  Page  adc  her  or  Mrs.  McConnell  if  they  had 
signed  as  witnesises,  but  heard  Toland  tell  her  that  they  had 
wibiessed  the  will,  and  read  their  names  to  her.  Mrs.  McCon- 
nell (now  Mrs.  Merritt)  states  that  when  they  went  back  iato 
the  bedroom  after  witnessing  the  will,  and  Toland  read  it  all 
over  to  Mre.  Page  again,  she  said  it  was  all  right,  and  just  as 
she  wanted  it;  the  witnesses  and  everything  were  all  right. 
"She  asked  me  if  we  hoi  signed  it,  and  I  told  her  we  bad.  Mis. 
Miller  and  Mr.  Toland  were  there."  The  room  in  which  Mrs. 
Page  was  lying  was  eight  feet  square.  The  kitchen  was  about 
fifteen  feet  square.  The  distance  from  where  the  witnesses  sat 
while  signing  the  will  to  the  bi3d  of  Mrs.  Page  was  about  twelve 
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feet.  The  will  vu  denied  probate  by  the  judge  of  probate  of 
Kent  county,  and  on  appeal  to  the  circuit  court  his  action  waa 
affirmed. 

It  is  claimed  that  the  will  was  not  executed — witnessed — in 
the  presence  of  the  testatrix.  It  is  true  that  it  was  physically 
impossible  for  her  to  see  the  witnesses  when  they  were  in  the 
act  of  signing  it  without  moving  herself  upon  the  edge  of  the 
bed,  which  she  was  unable  to  do.  And  it  is  argued  by  counsel 
for  the  contestants  that  there  are  no  cases  to  be  found  in  the 
bo(^,  except  possibly  two,  which  can  be  claimed  as  authori^ 
for  the  admission  of  the  will  to  probate.  That  the  statute  has 
been  nnifonnly  held  to  require  that  "the  cOTidition  and  pom- 
titm  of  the  testator  when  his  will  is  attested,  and  in  reference 
to  the  act  of  signing  by  the  witnesses,  ajid  tlieir  locslity  when 
signing,  most  be  such  that  he  has  knowledge  of  what  is  going 
forward,  and  is  mentally  observant  of  the  specific  act  in  prog- 
ress, and,  unless  he  is  blind,  the  signing  by  the  witnesses  must 
occur  where  the  testator,  as  he  is  circmnstaneed,  may  see  them 
sign  if  he  choose  to  do  ao.  If  in  this  state  of  things  some 
change  in  the  testator's  postu^  is  requisite  to  bring  the  action 
of  the  witnesBes  within  the  scope  of  his  vision,  and  such  move- 
ment is  not  prevented  by  his  physical  infirmity,  but  is  caused 
by  an,  indisposition  or  indifference  on  his  part  to  take  visual 
notice  of  the  proceeding,  the  act  of  witnessing  is  to  be  con- 
sidered as  done  in  his  presence.  If,  however,  the  testator's 
ability  to  see  the  witnesses  subscribe  is  dependent  upon  his 
ability  to  make  the  requisite  movement,  then  if  his  ailment  so 
operates  upon  him  as  to  prevent  this  movement,  and  on  this  ac- 
count he  does  not  see  the  witnesses  subscribe,  the  will  ia  not  wit- 
nessed in  his  presence."  Aikin  v.  Weckerly,  19  Mich.  504,  505. 
A  large  number  of  cases  are  cited  in  support  of  the  counsel's 
claim,  to  wit ;  Mandeville  v.  Parker,  31  N.  J.  Eq.  242 ;  Wright 
V.  Manifold,  1  Maule  &  S.  294 ;  Reynolds  v.  Reynolds,  1  Speere, 
253;  R<Ainson  v.  King,  6  Ga.  539;  Brooks  v.  DuflEeli,  23  Ga. 
441;  Reed  v.  Roberts,  26  Ga.  294;  Jones  v.  Tuck,  3  Jones 
(N.C.)  202;  Eccleston  v.  Petty,  Carth,  79;  Broderick  v.  Brod- 
erick,  1  P.  Wms.  239;  Lamb  v.  Girtman,  33  Ga.  289;  Neil  v. 
Neil,  1  Leigh,  6;  Omdorff  v.  Hummer,  12  B.  Mon.  626;  In  re 
Downie's  Will,  42  Wis.  66;  DufBe  v.  Corridon,  40  Ga.  122; 
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Edelen  v.  Hardee's  Lessee,  7  Har.  &  J.  61;  Bussell  v.  Falls,  3 
H&r.  &  McH.  457;  Graham  v.  Graham,  10  Ired.  219;  In  re 
Oox'a  Wm,  1  Jones,  (N.  C.)  321;  Ragland  v.  Huntingdon,  1 
Ired,  561 ;  Chase  v.  Kittredge,  11  Allen,  49 ;  Compton  v.  Mit- 
ton,  12  N.  J.  Law,  71;  Combs  v.  Jolly,  3  N.  J.  Eq.  625;  MiAle 
V.  Matlack,  17  N.  J.  Law,  86;  Hindmarah  v.  Carltwi,  8  H.  L. 
Cas.  160. 

It  must  be  conceded  that  these  cases  all  fully  suppcHt  th« 
contention  that  the  will  must  be  witnessed  in  the  same  room 
with  the  testator,  or,  if  out  of  the  room,  where  he  can  see  them 
sign  if  he  desires  to  do  so ;  be  most  be  in  s  positiim  where  it  is 
possible  to  see  them.  The  fact  that  the  wiU,  after  being  wit- 
nessed out  of  the  testator's  sight,  is  broug^  to  the  view  of  the 
testator,  and  he  looks  upon  the  signatures  of  the  witnesses,  and 
they  then  acknowledge  the  witnessing  of  it  before  him,  will  not 
cure  this  defect  in  its  execution,  according  to  the  authority  of 
some  of  these  cases.  See  Chase  v.  Eittredge,  11  Allen,  61 ;  In  re 
Oox's  WiU,  1  Jones  (N.  C.)  321;  Graham  v.  Graham,  10  Ired. 
219 ;  Russell  t.  Falls,  3  Ear.  &  McH.  457 ;  Lamb  v.  Qirbnau,  33 
6a.  289 ;  In  re  Downie's  Will,  42  Wis.  66. 

The  extreme  rule  laid  down  in  some  of  these  cases  cited  by 
cotmsel  for  ei»t«8tants,  notably  Graham  t.  Graham,  rupra,  a 
North  Carolina  case,  wob  criticised,  and  I  think  justly  so,  by 
Justice  Champlin  in  Maynard  v.  Vinton,  59  Mich.,  at  pages  148, 
149,  and  26  N.  W.  Rep.,  at  pages  405,  406,  bnt  for  the  purposes 
of  that  case  the  doctrine  of  Aikin  T.  Weckeriy  was  adhered  to. 
In  Maynard  v.  Vinton,  the  testatrix  was  in  a  positiwi  where  she 
might  have  seen  the  witnesses  sign,  as  they  were  within  the 
nuige  of  her  vision  if  she  saw  fit  to  lo(^,  as  was  also  the  case 
with  the  testator  in  Aikin  v.  Weckeriy.  The  precise  question 
raised  by  the  record  in  this  ease  has  never  been  presented  to 
this  court,  and  neither  of  the  two  cases  above  mentioned  seems 
to  stand  in  the  way  of  a  just  and  liberal  construction  of  the 
statute  in  this  case  in  favor  of  the  validity  of  the  execntioa  of 
this  will  of  Alzina  Page.  I  agree  with  Judge  Champlin  that 
"presence,"  as  used  in  the  statute,  has  been  too  narrowly  con- 
strued by  many  of  the  courts  as  meaning  that  the  witnesses 
must  be  under  the  eye  of  the  testator.  I  find  two  cases  referred 
to  on  the  argument  where  the  facts  are  almost  identical  with 
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those  fonnd  by  the  circoit  judge  in  this  case,  and  in  both  of 
which  the  will  was  sostuned.  In  the  fiist^  (Sturdivant  t. 
Birchett,  10  Grat.  67,)  the  will  was  attested  by  the  witoeases 
subscribing  their  names  as  suoh  in  a  Afferent  room  from  that 
in  which  the  testator  was  lying  at  the  time  of  such  signing. 
The  testator  could  not  see  the  witnesses  in  Uie  act  of  signing, 
either  from  the  bed  on  whioh  he  lay  or  from  any  other  place 
within  the  room.  The  testator  signed  the  will  in  the  prea«ice 
of  the  witnesses,  aud  requested  them  to  attest  it  They  went 
together  into  another  room  for  that  purpose,  it  being  incon- 
venient to  do  so  in  the  voora.  where  the  testator  was  lying. 
When  they  subscribed  their  niunes  do  other  person  was  in  the 
room,  and  they  immediately  returned  to  the  room  where  the 
testator  was.  They  were  gone  from  that  room  not  over  two 
minutes.  They  took  the  will  to  the  testator,  who  was  lying  in 
bed,  and,  both  of  the  witnesses  being  tt^efther,  one  of  them  said 
to  him,  "Mr.  Sturdivant,  here  is  your  will  witnessed";  at  the 
same  time  pointing  with  his  finger  to  the  names  of  the  witnesses, 
and  holding  the  will  open  before  him,  the  names  of  said  wit- 
nesses being  on  the  same  page,  and  clrae  to  that  of  ithe  testator. 
He  took  the  will  in  his  huids,  and  looked  at  it  as  if  he  was  ex- 
amining it.  He  then  closed  or  folded  it.  On  being  told  that 
he  was  ill,  and  had  better  give  the  will  to  aixae  <me  to  keep  for 
him,  he  asked  whether  if  he  got  well  he  could  take  it  back  from 
the  peraon  to  whom  he  might  give  it.  Being  answered  in  the 
affirmative,  he  said:  "It  is  my  will,  and  I  wish  it  to  stand,  but 
I  may  hereafter,  on  getting  well,  wish  to  make  some  slight 
alteration  in  it."  He  then  handed  the  will  to  a  friend.  In  the 
other  ease,  of  Rigga  v.  Biggs,  135  Mass.  238  (decided  June  21, 
1863),  the  witnesses  to  the  will  saw  the  testator  mgn  it,  and 
were  in  the  room  with  him  at  the  time.  They  signed  it  as  wit- 
nesses in  a  room  adjoining  the  one  testator  was  in,  and  at  a  dis- 
tance of  about  nine  feet  from  him,  the  door  being  open.  The 
testator  was  in  bed,  and  in  such  a  position  that  if  he  had  been 
able  to  turn  his  head  round  he  might,  by  so  turning  it,  have 
seen  the  witnefises  when  they  signed  their  names,  and  also  the 
will  itself,  unless  during  a  part  of  the  time  when  their  bodies 
obstructed  the  view ;  but  from  the  effect  of  an  injury  which  he 
had  received  he  could  not  in  point  of  fact  turn  his  head  suf- 
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fieiently  to  aee  them  and  the  will  at  the  time  ■when  they  were 
si^ng  their  names  aa  witneseea.  After  tha  wUnesses  had 
signed  the  will  it  was  handed  to  the  testator  as  he  was  lying 
upon  the  bed,  and  he  read  their  names  as  signed,  and  sud  he 
was  glad  that  it  was  done. 

Those  cases  differ  from  the  (xie  at  bar  only  in  the  fact  that 
the  will  was  taken,  after  witnessing,  into  the  hands  of  the  test^ 
tor,  who  in  coe  ease  looked  at  it,  and  in  the  other  reed  the 
names,  while  In  Mrs.  Page's  case  the  names  were  shown  her 
while  the  will  was  in  the  huids  of  the  scrivener  and  read  to 
her,  as  well  as  the  names  of  the  witnesses  to  it.  The  dlETerence 
is  unimportant.  In  all  three  of  the  cases  the  maker  of  the  will 
knew  what  he  or  she  was  doing,  and  what  was  being  done,  being 
oonseioos  of  all  that  took  place,  and  no  claim  of  fraud  is  made 
or  entertoinable  in  ai^  of  them.  The  majority  of  the  Virginia 
supreme  court  (three  oot  of  five  judges)  sustained  the  will  in 
the  first  case,  and  held  that  the  statute  was  substantially  com- 
plied with,  in  a  very  able  and  exhaustive  opinion  by  Justice 
Led.  In  hia  opinion  the  learned  justice  shows  oonduuvely  from 
the  authorities  that  the  words  "in  presence  of"  do  not  neces- 
sarily imply  that  the  testator  and  the  witnesses  must  be  in  the 
same  room,  nor  that  actual  a^t  or  inspectim  of  the  proceas  of 
signing  is  peremptorily  required,  beo«use  it  is  well  settled  that 
a  blind  man  may  make  a  will.  He  holds  that  the  recognition 
by  the  witnesses  of  their  signatures  to  the  will  made  within  the 
immediate  sight  and  presence  of  the  testator,  immediately  after 
they  have  signed  it  in  an  adjoining  nxnn,  fomiabes  as  com- 
plete a  security  against  the  frauds  and  impomtiona  sought  to 
be  guarded  against  by  the  statute  as  the  actual  manual  oper- 
ation of  writing  their  names  by  the  witnesses  under  his  eye. 
The  identity  of  the  witneesee  is  also  equally  assured  in  both 
modes.  In  tiie  Massachusetts  ease  the  court  was  unanimous  in 
sustaining  the  will.  In  referring  to  the  holding  by  aome  of  the 
courts  that  an  attestation  was  insufficient  when  the  testator  did 
Dot  and  could  not  see  the  witnesses  subscribe  their  names,  Chief 
Justice  MoBTON,  i9>eaking  for  the  court,  says:  "We  are  of 
opinion  that  so  nice  and  nantiw  a  oomstmetion  is  not  required 
by  the  letter,  and  would  defeat  the  spirit,  of  our  atalute.  .  .  . 
Tne  statute  does  not  make  the  test  of  the  validity  at  a  will  to  be 
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that  tbe  testator  nmst  see  the  witnesses  subscribe  their  names. 
They  must  subscribe  '  in  his  presence, '  but  in  cases  where  he  has 
lost  or  cannot  use  his  sense  of  sight,  if  his  mind  and  hearing 
are  not  affected,  if  he  is  sensible  of  what  is  being  done,  if  the 
witnesses  subscribe  in  the  same  room,  or  in  such  close  proximity 
as  to  be  within  the  line  of  visicm  of  one  in  his  pomtion  who 
could  see,  and  within  his  hearing,  they  sabscribe  in  his  pres- 
ence. ...  In  a  case  like  the  one  before  us,  there  is  much 
less  liability  to  deception  or  impoatioo  than  there  would  be  in 
the  case  of  a  blind  man,  because  the  testator,  by  holding  the 
will  before  his  eyes,  oould  determine  by  sight  that  the  will  mib- 
scribed  by  the  witnesses  was  the  same  will  ezeouted  by  him. 
.  .  .  The  door  was  open,  and.  the  table  was  within  tlie  line 
of  vision  of  the  testator,  if  he  had  been  ai>le  to  l<x^,  and  the 
witnesses  were  within  his  hearing.  The  testator  could  hear  all 
that  was  said^  and  knew  and  imderatood  all  t^iat  was  done;  and, 
after  the  witnesses  bad  signed  it,  ...  it  was  handed  to 
the  testator,  and  he  read  their  names  as  signed,  and  said  he  was 
glad  it  was  done.  For  the  reasons  before  stated,  we  are  of 
upinion  that  this  was  an  attestation  in  his  presence,  and  was 
tfufificient." 

S<^  in  this  case,  tbe  witnesses  were  in  the  line  of  the  tes- 
tatrix's vision  if  fihe  could  have  moved  to  one  side  of  the  bed, 
which  she  could  not  do,  as  in  the  Massachusetts  case  the  wit- 
nesses were  in  the  range  c^  the  testator's  vision  if  he  could  have 
turned  his  head,  bat  he  oould  not.  I  am  better  satisfied  with 
the  liberal  eonstruction  of  the  statute  and  the  reasoning  of 
these  two  cases  than  I  am  with  the  authorities  cited  to  the  op- 
posite, and  sustaining  the  "nice  and  narrow"  interpretation  of 
the  statute ;  and  in  the  case  at  bar,  such  holding,  as  it  will  in 
most  cases,  reaches  the  justice  and  eqnity  of  the  case,  which 
adds  to  mj  satisfaction.  No  fraud  was  perpetrated,  and  none 
well  could  have  been,  under  the  circumstances  of  l^e  execution 
of  this  will.  But  in  holding  the  will  invalid,  a  frand  is  com- 
mitted upon  the  testatrix,  as  well  as  her  chosen  beneficiary,  by 
the  law,  and  her  property  is  disposed  of  contrary  to  her  wish 
and  intention,  to  those  from  whom  she  sought  to  keep  it  away. 
It  is  not  the  purpose  or  province  of  the  law  to  do  this  when  it 
can  be  avoided.    In  the  definition  of  the  phrase  "in  tbe  pres- 
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enee  of"  doe  regard  must  be  had  to  tbe  circamsbuiceB  of  eaeh 
particnlar  case,  es  it  is  well  settled  by  all  the  authorities  that 
the  statute  does  not  require  absolutely  that  the 
witnesBing  miut  be  done  in  the  actual  sight  of  tbe  testator, 
nor  yet  within  the  same  room  with  him.  If,  as  before  shown, 
they  sign  wit^iin  his  hearing,  knowledge,  and  anderstaDding, 
and  so  near  as  not  to  be  substantially  away  from  him,  tiiey  are 
eonsideied  to  be  in  his  presence.  But  we  bcdd  that  the  execu- 
tion of  this  will  was  valid  expreealy  upon  the  groimd  that  not 
only  was  the  act  of  signing  by  tbe  witnesses  within  the  hearing, 
knowledge,  and  understanding  of  the  testatrix,  but  after  such 
signing  the  witnesses  came  back  into  the  room  where  she  was 
with  the  will,  whi<^  was  on  od&  sheet  of  paper;  that  the  will 
w&a  then  again  all  read  over  to  her  by  the  scrivener,  and  the 
names  of  the  witnesses  read  to  her  and  their  signatures  shown 
to  her,  and  she  informed  by  tbe  witneeses,  or  one  of  them  in 
the  presence  of  tiie  other,  thart;  the  will  had  been  signed  by  them ; 
and  that  she  then  said  it  was  all  right,  "just  as  she  wanted 
it;  witnesses  and  everything  was  all  right."  This  seems  to  ns 
to  have  been  a  sabsfaotial  otnnpliaDce  with  the  statute,  and 
a  witnessing  in  the  presence  of  the  testatrix.  The  circoit  judge 
returns  in  his  findings  of  fact  that  his  decision  was  based  en- 
tirely on  the  ground  that  the  will  was  not  properly  witnessed 
under  the  stAtnte;  that,  the  will  not  being  admitted  in  evi- 
dence for  this  reason,  tbe  case  proceeded  no  fnrttier,  the  pro- 
ponent taking  an  exception,  and  resting.  The  oontestants  an- 
nounced that  tbey  were  prepared  to  show  t^t  the  testatrix 
was  incompetent  to  make  a  will.  The  judgmest  of  the  circuit 
court  will  be  reveraed,  and  a  new  trial  granted.  The  other 
justices  concurred. 
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Place  of  Signature  as  Bequired  hy  the  Statutes — Meaning  of 
"At  the  End  Thereof."* 

MATTER  OP  WILL  OP  BOOTH. 
127  N.  Y:  309.     1891. 

This  case  inwlTed  liie  validity  of  a  New  Jersey  will.  Teata- 
tor's  name  appeared  only  at  the  beginning  of  tbe  will. 

FoLUTTT,  Ch.  J.  At  oomniDQ  law,  if  a  person  wrote  his  name 
in  the  body  of  a  will  or  ctmtract  with  int«nt  to  execute  it  in 
that  manner,  the  signature  so  written  was  as  valid  as  though 
sutecribed  at  the  end  of  the  instrument.  (Merritt  v.  Clason, 
12  John.  102 ;  8.  0.  «ud  nom.  Claaon  t.  Bailey,  14  Id.  484 ;  Peo- 
ple V.  Murray,  5  Hill  468;  CaUm  v.  Caton,  2  H.  L.  127;  2 
Kent's  Com.  511;  1  Dart's  V.  P.  [6th  ed.]  270;  1  Jar.  Wills 
[Big.'s  ed.]  79.) 

We  shall  assuiae,  wkhoat  deciding,  that  under  the  laws  of 
New  Jersey  a  will  may  be  legally  executed  if  the  name  of  the 
testator  is  written  by  him  in  the  body  of  the  instruioeiit  with 
intent  to  so  execute  it.  The  statute  of  that  State  which  pre- 
scrfties  tlie  mode  in  which  wills  shall  be  executed,  provides: 
"All  wills  and  testaments  ....  shall  be  in  writing  and 
shall  be  signed  by  the  testabw,  which  signature  shall  be  made 
by  tbe  testatca-,  or  the  unking  thereof  acknowledged  by  him, 
and  such  writing  declared  to  be  his  last  will  in  tbe  presence  of 
twx)  witnesses  present  at  the  same  time,  who  shall  mibseribe 
their  names  thereto  in  the  presenoe  of  the  testator."  Under 
this  statute  it  was  held  In  re  McElwaine  (18  N.  J.  Eq.  499) 
that  four  things  are  required :  Pirst,  that  the  will  shall  be  in 
writing.  Secondly,  that  it  shall  be  signed  by  the  testator. 
Thirdly,  that  such  ognatnre  shall  be  made  by  the  testator, 
(»■  the  making  thereof  acknowledged  by  him  in  the  presence 
of  two  witnewes.  Poorthly,  that  it  shall  be  declared  to  be 
his  last  will  in  the  presence  of  these  witnesses.  Each  and 
every  one  of  these  reqoisiftM  must  exist.  They  are  not  in  the 
alternative.  The  third  requisite  contains  an  alternative,  but 
one  of  these  alternatives  must  exist.     Tbe  seoond  alternative 

*  See  Sees.  9TS-9TS,  Vol.  7,  Crclopedla  of  Iaw. 
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of  the  third,  to  wit,  that  the  acknowledged  'nuking  of  the 
Bignatare,'  will  not  supply  the  want  of  the  seotrnd.  Where 
there  is  no  proof  as  to  the  making  of  the  signature,  such  ac- 
knowledgment is  sufficient  evidence  that  he  made  it,  and  would 
prove  oomplieiice  -mtb  the  requisite  of  signing  by  him.  But 
when  it  is  clear  that  the  testator  did  not  sign  the  will,  this 
acknowledgment  is  not  sufScient.  The  words  of  the  act  are 
clear,  and  the  object  is  equally  clear,  and  requires  this  con- 
struction to  the  words."  This  language  was  used  in  respect 
to  a  will  to  which  the  name  of  tlie  testatrix  was  subscribed  by 
one  of  the  subscribiug  witnesses  at  her  request,  in  her  pres- 
ence, and  in  the  presence  of  both  subscribing  witnesses.  After 
this  wias  done  the  testatrix  said  "that  was  her  name  and  seal," 
but  did  not  acknowledge  it  to  be  her  signature,  nor  did  she  then 
declare  that  the  Instrument  was  her  wiU ;  and  it  was  held  not 
to  have  been  executed  in  aocorxlaoce  with  the  statute. 

Wherever  the  name  of  a  testator  appears,  whether  in  the 
body  or  at  t^e  end  of  a  will,  it  must  have  been  written  with 
intent  to  execute  it,  otherwise  it  is  without  force.  When  a 
testator,  or  the  maker  of  a  contract,  subscribes  it  at  the  end 
and  in  the  manner  in  which  legal  instmments  are  usually 
authenticated,  a  presumption  arises  that  the  signature  was  af- 
fixed for  the  purpose  of  creating  a  valid  instrument.  But  when 
the  name  is  written  near  the  beginning  of  the  document,  where, 
as  a  rule,  names  are  inserted  by  way  of  description  of  the  per- 
son wbo  is  to  execute  it,  and  rarely  as  signatures,  it  must,  be- 
fore it  can  be  held  to  have  been  inserted  for  the  purpose  of 
validating  the  instrument,  be  proved  to  have  been  written  with 
that  intent. 

The  record  contains  no  evidence  tending  to  show  that  Mre. 
Booth,  directly  or  indirectly,  by  word  or  gesture,  referred  to 
her  name  in  the  first  line  of  the  paper  as  her  signature,  nor 
is  there  evidence  of  any  act  on  her  part  from  which  it  might 
be  inferred  that  the  name  there  written  was  intended  to  be  in 
execution  of  a  completed  will,  and  her  simple  declaration  to 
Mamie  CUflEord,  pne  of  the  subscribing  witnesses:  "This  is  my 
will;  take  it  and  sign  it,"  standing  alone,  is  insufficient  to  sus- 
tain a  finding  or  verdict,  that  the  name  "Cecilia  L.  Booth," 
written  by  her  in  the  first  line  of  the  document,  was  there 
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written  witti  intent  that  it  should  have  effect  as  her  signature 
in  Snal  ez«cation  of  a  will. 

We  are  referred  by  the  learned  ooaoBel  for  "the  appellant  to 
In  re  Higgins  (94  N.  Y.  554) ;  In  re  PhilUps  (98  Id.  267) ;  In 
re  Hunt  (110  Id.  278),  in  which  it  was  held  that  when  a  tes- 
tator miMcribes  a  will  ait  the  end  and  exhibits  it  and  the  Big- 
nature  to  the  subscribing  witneeeea,  declares  it  to  be  his  last 
will  and  teetemeDt  and  requests  them  to  sign  it  as  witnesaes, 
it  is  a  sufficient  acknowledgment  of  the  ngnatur«.  Those  cases 
are  quite  different  from  the  one  at  bar,  in  this:  The  signa^ 
tures  having  been  subscribed  at  the  end,  in  the  usual  way  in 
which  inHtruments  are  finally  authenticated,  the  legal  presump- 
tion arose  that  the  signatures  were  wrilten  for  the  purpose  of 
finally  executing  the  documente,  but  as  we  have  before  shown, 
there  is  no  legal  preaumption  arising  from  the  face  of  this  in- 
strument that  the  name  was  written  as  a  signature,  nor  is  there 
evidence  outside  of  the  paper  from  which  such  an  inference 
can  be  safely  dmwn.  It  has  been  the  object  of  the  statutes 
of  the  various  States  prescribing  the  mode  in  which  wills  must 
be  executed,  to  throw  such  safeguards  around  those  transac- 
tions aa  will  prevent  fraud  and  imposition,  and  it  is  wiser  to 
construe  these  statutes  closely,  rather  than  loosely,  and  so  open 
a  door  for  the  perpetratitHi  of  the  mischieCs  which  the  statutes 
were  designed  to  prevent. 

The  judgment  and  ordeis  appealed  from  should  be  affirmed, 
with  oosts,  payable  out  of  the  estate. 

All  cfHieur. 

Judgment  affirmed. 


m  EE  O 'NEIL'S  WILL. 
91  N.  Y.  516.    1883. 

Appeal  from  supreme  court,  general  term,  third)  depart- 
ment. 

Pnxieedings  before  the  surrogate  of  Essex  county  for  the 
probate  of  an  instrument  purporting  to  be  4;he  will  of  James 
O'Neil.  deceased.    The  will  was  drawn  upon  a  printed  blank 
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of  four  piiges,  witfa  a  printed  heading  and  fonml  o(Hnmenee' 
meot  at  the  top  of  the  first  page,  and  a  printed  formal  termins- 
tiOD  at  the  foot  of  the  third  pag«,  where  the  testator  and  the 
witneasoB  signed.  The  intervening  hlank  spaeeB  on  the  first, 
seoond  and  third  pages  were  filed  with  the  pe- 
culiar provisions  of  the  will,  bat,  being  insnfficieut  for 
all  of  the  writing,  about  two-thirds  of  the  last  written  article 
was  carried  over  to  the  fourth  page.  Swh  article  was  as  fol- 
lows: "  (13)  And  I  aathorize  and  empower  my  executors  here* 
inafter  named  to  sell,  convey,  assign,  and  transfer  my  real 
property  for  the  bequests,  hereinbefore  mmed  and  menti(»ied, 
either  at  private — [Here  followed,  at  the  end  of  the  third  page, 
the  appointment  of  executors,  the  signatore  of  the  testator,  the 
attestaticm  clause  and  signatures  of  subscribing  wit- 
nesses, and  then  at  the  top  of  the  fourth  page  appeared  the 
following  paragraph:] — Or  puUie  sale,  and  in  tiie  manner 
which  they  will  deem  the  moat  profitable  and  advantageous  to 
my  said  estate;  but  in  no  case  sball  my  said  executors  by  pro- 
cess by  law  or  otherwise  to  sell  and  convey  and  dispose  of  my 
said  real  property  before  the  lapse  of  five  years  after  my  deatli, 
unless  my  said  execntoia  shall  see  fit  and  proper  to  sell  and 
dispose  of  the  same  by  virtue  of  the  power  and  authority  here- 
inbefore given  them  as  aforesaid."  The  will  so  drawn  was 
read  to  testator,  the  portion  written  at  the  top  of  the  fourtii 
page  being  read  as  if  written  in  the  blank  space  preceding  the 
printed  matter  on  the  third  page.  The  surrogate  admitted  the 
will  to  probate,  and  oontestants  appealed  to  the  general  term, 
where  the  decree  of  the  surrogate  was  reversed.  Propcments 
appealed  to  this  court 

RuGBR,  C.  J.  The  matter  in  controversy  arises  between  sfone 
of  the  heirs  at  law  and  the  executors  over  the  alleged  imprtqier 
execution  of  what  purports  to  be  the  will  of  James  O'Neil.  The 
instrument  was  drawn  upon  a  printed  bknk,  consisting  of  four 
pages,  the  formal  commencement  being  printed  on  the  first 
page,  and  the  formal  .termination,  also  printed,  appearing  at 
the  foot  of  the  Uiird  page;  and  the  intermediate  space  being 
originally  left  blank  for  the  insertion  of  such  q>ecial  provisions 
as  the  testat^M*  might  desire  to  make.  When  presented  for  pro- 
bate, the  entire  blank  space  was  filled  in,  and^  it  being  appar- 
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ently  insufficient  in  extent  to  coctftin  all  of  the  proTisiona  sought 
to  be  introdnced  into  the  will,  the  iUrteenth  seems  to  have 
been  carried  over  and  finished  on  the  first  eight  or  ten  lines  of 
the  fourth  page.  That  portion  of  the  will  seems  in  no  way  to 
be  authenticated,  and  leaves  a  blank  space  of  two-thirds  of  a 
page  below  the  written  lines.  The  names  of  the  testator  and 
of  tihe  witnesses  were  subscribed  towards  the  bottom  of  the 
third  page,  below  the  formal  printed  termination  of  the  will, 
and  there  ooly.  The  portion  of  the  thirteenth  paragraph,  im- 
mediately preceding  the  [Minted  terminatatm,  was  manifestly  in- 
complete, and  the  lines  written  on  the  fourth  page  were  ob- 
viously a  continuation  of  this  broken  paragraph.  The  two 
portions  were  not,  however,  sought  to  be  connected  by  means  of 
a  reference,  an  asteri^,  words,  or  syinb<^  indicatang  the  rela- 
tion to  each  other.  Material  ptpvisions  are  contained  in  the 
writing  on  the  fouith  page.  Upon  this  state  of  facta,  the  ques- 
tioa  is  raised  that  this  is  not  such  a  subeeription  and  mgning  by 
Hie  testator  and  witnesses,  ait  the  "end  of  the  will,"  as  is  re- 
quired by  OUT  statute.    2  Rev.  St.  p.  63,  §  40. 

The  application  of  aome  of  the  elementary  principles  gov- 
erning the  interpreting  of  statutes  would  seem  to  furnish  a 
safe  and  certain  guide  fw  the  determination  of  the  question 
prefira:t«d.  The  words  of  the  statute  must  be  constmed  in  tbeir 
plain,  obvious  sense,  according  to  their  signification  amiHig  the 
people  to  whom  they  were  directed.  Ogden  v.  Saunders,  12 
Wheat.  312;  Story,  Const.  §  449.  Alao  that  construction  must 
be  adopted  which  will  effectuate,  as  far  as  possible,  the  intent 
of  the  framers  of  the  statute,  «uid  obviate  the  anticipated  evils 
which  were  the  oocaaion  thereof.  Tcsinele  v.  Hall,  4  N.  Y.  140. 
The  legislative  intent  was  doubtless  to  guard  against  frauds 
and  uncertainty  in  the  testamentary  disposition  of  property, 
by  prescribing  fixed  and  certain  rules  by  which  to  determine 
the  validity  of  all  instruments  purporting  to  be  wills  of  de- 
ceased persons.  Reviser's  notes,  Willis  v.  Lowe,  5  Notes  Cas. 
Adm.  &  £cc.  428,  The  question,  then,  arises  whether  the  "end 
of  the  will"  referred  to  in  the  statute  means  the  actual  physi- 
cal terminatifMi  of  the  instrument,  or  that  porti(»i  tiiereof  which 
the  testator  intended'  to  be  the  end  of  the  will.  While  it  is  pos- 
nble  that,  in  isolated  oases,  the  latter  oonatractioa  mi^t  some- 
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times  preclude  the  perpetration  of  a  wrong,  it  certainly  Toold 
not  satisfy  the  general  object  of  tlie  statute  of  furnishing  a 
certain  fixed  and  definite  rule  applicable  to  all  caaea.  While 
the  primary  rule  governing  the  interpretation  of  wills,  when 
admitted  to  probate,  recognizes  and  endeavors  to  carry  out  the 
intention  of  the  testator,  that  rule  cannot  be  invoked  in  the  oon- 
struction  of  the  statute  regulating  their  execution.  In  the  lat- 
ter case  courts  do  not  consider  the  intention  of  the  testator, 
but  that  of  the  legislature. 

In  considering  the  question  stated  upon  authority,  some  cases 
are  found  which  apparently  sustain  the  contentkai  of  appel- 
lant's counsel.  In  all  of  them,  however,  there  was  a  failure 
to  observe  the  rules  of  construction  which  we  consider  controll- 
ing. We  think,  however,  that  the  weight  of  authority  favors 
the  theory  that  the  statute  fixes  an  infiezible  rule  by  which  to 
determine  the  proper  execution  of  all  testamentary  instruments. 
The  cases  cited  from  the  English  Reports,  except  certain  ones 
hereinafter  referred  to,  do  not  afford  much  assistance  in  con- 
struing our  statute,  from  the  fact  that  they  cover  a  period  dur- 
ing which  material  changes  were  wrought  in  their  statutes,  and 
the  further  fact  that  those  statutes  differ  in  material  respects 
from  our  own. 

The  statutes  of  15  &  16  Vict.  c.  24,  among  other  things,  pro- 
vided that  no  signature  "shall  be  operative  to  give  effect  to  any 
disposition  or  direction  which  is  underneath,  or  which  follows 
it,  nor  shall  it  ^ve  effect  to  any  disposition  or  direction  in- 
serted after  the  signature  shall  be  made."  From  this  alone 
might  be  deduced  arguments  sufficient  to  dispose  of  the  question 
involved  in  this  case,  if  our  statutes  contained  similar  provi- 
sions. 

As  early  as  1847,  Sir  Jenner  Fust,  in  the  case  of  WiUia  v. 
Lowe,  supra,  says:  "Cases  have  occurred  before  the  real  pur- 
pose of  the  act  had  been  ascertained,  in  which  the  court  has 
given  construction  to  the  statute,  as  far  as  possible,  to  fulfill 
the  real  intention  of  the  parties;  but  the  court  is  under  the 
necessity  of  looking  at  the  clear  intention  of  the  act.  The  court 
was  of  the  opinion,  at  first,  that  the  intention  of  this  part  of  the 
act  was  to  remove  the  difficulty  which  had  arisen  under  the  stst- 
nte  of  frauds,  by  the  construction  of  which  the  signature  at  the 
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cominenoeDieiit  of  a  will  was  eqoallf  good  with  the  signatore 
at  ite  end.  Bat  tliere  was  another  reason  for  the  provision,  viz., 
to  gnard  against  fraud.  The  act  required  the  signature  to  he  at 
the  foot  or  end  of  the  will,  to  prevent  any  addition  to  the  will 
heing  made  after  ite  execution  in  presence  of  witneses."  In 
Dallow'8  Case,  L.  B.  1  Prob.  &  Div.  189,  immediately  following 
the  signatures  of  the  testator  and  the  wttoeeses  was  the  clause, 
"My  executors  are,"  A,  B,  and  C.  The  will  contuned  clauses 
in  the  body  referring  to  the  executors  «s  "hereinafter  named," 
but  they  were  named  in  do  other  place  except  after  the  signa- 
ture. It  was  held  that  the  clause  naming  the  executors  oould  not 
be  admitted  to  probate.  Sir  J.  P.  Wilde  saying :  ' '  The  question 
is  whether,  under  St.  Leonard's  act  (15  &  16  Vict.),  the  clause 
appointing  executors  can  be  admitted  to  probate.  Although 
parol  evidence  may  show  that  the  clause  8pp<nnting  executors 
was  written  before  the  signature,  k  is  not  made  manifest  by  any 
words  in  the  wUl  of  the  testeitor  so  describing  that  clause  when 
he  referred  'to  my  executora  hereinafter  named.'  And  parol 
evidence  cannot  be  received  for  that  purpose;  and  it  seems  to 
me,  also,  that  it  would  be  directly  contrary  to  the  statute,  which 
requires  the  will  to  be  signed  at  the  foot  or  end,  to  permit  pro- 
bate of  this  clause."  In  Sweetland  v.  Sweetland,  4  Swab.  & 
T.  6,  Sir  J.  P.  Wilde  says:  "I  have  no  doubt  the  testator  did 
intend  to  execute  in  proper  form  the  will;  the  question  is 
whether  he  has  done  so."  In  Hays  v.  Harden,  6  Pa.  St.  409, 
Gibson,  C.  J.,  says:  "Signing  at  the  end  of  the  will  was  r& 
quired  to  prevent  evasion  of  its  provisions."  In  Olancy  v. 
Glancy,  17  Ohio  St.  134,  Day,  C.  J.,  s^v:  "The  testator  is  re- 
quired by  this  portion  of  the  statute  to  sign  his  will  at  the  end 
thereof.  The  reason  of  this  requisition  is  obviou^y  to  prevent 
improper  altenaitions  of  a  wilL"  The  provision  is  a  judicious 
one,  and  care  should  he  taken  not  to  break  in  npoo  it  by  a  lax 
interpretation. 

We  Qdnk  this  question  has  been  subatantially  determined  in 
this  coort  in  the  case  of  Sisters  of  Charity  v.  Kelly,  67  N.  T. 
409.  FCHiOBB,  J.,  soys:  "Can  we  aay  that  the  end  of  the  will 
has  been  found  until  Mbe  last  word  of  all  the  provisions  of  it  has 
been  reached  t  To  s^  that  where  the  name  is,  there  is  the  end 
of  the  will,  is  not  to  observe  the  statute.     That  requires  that 
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where  the  end  of  the  will  it,  thtcre  shall  be  the  aame.  It  is  to 
iDake  a  new  law  to  say  that  where  we  find  tiie  name,  there  is  the 
end  of  abe  wilL  The  statutor?  proviraon  requiring  the  subscrip- 
tion of  the  name  to  be  ait  the  end  is  a  wholesome  <Hie,  and  was 
adopted  to  remedy  real  or  threatened  evils.  It  should  not  be 
frittered  away  by  exceptions. ' ' 

It  will  be  seen,  in  all  of  the  cases  cited,  there  was  no  reason 
to  doubt  the  testator's  intention  to  make  a  valid  disposition  of 
his  property ;  and  yet  in  each  case  the  will  was  dt^ied  probate, 
because  in  the  execution  thereof  tbe  testator  did  not  oooform  to 
the  provisions  of  the  statute,  in  fuling  to  place  his  signature 
at  the  physical  end  of  the  will. 

It  ie  claimed  by  the  counsel  for  appellant  that  the  clause  in 
questicm  may  be  regarded  as  an  interlineation,  and  thus  held  to 
be  constrDctiTely  a  part  of  the  body  of  the  will.  We  thiidc  that 
this  claim  cannot  be  supported  without  opening  the  door  to  all 
of  the  evils  which  the  statute  was  intended  to  prevent,  and 
substantially  abrogating  its  wholesome  provisioos.  The  same 
ai^ument  would  validate  the  addition  of  a  fourteenth  para- 
graph to  the  unanthenticatod  lines  appearing  on  the  fourth 
page,  and  lead,  by  logical  deduction,  to  indefinite  extension. 

It  is  said,  also,  that  the  cases  holding  that  a  paper  or  docu- 
ment referred  to  in  the  body  of  a  will  may  be  oonaidered  as  a 
part  thereof,  afford  support  to  the  construction  claimed  by  ap- 
pellant's counsel.  It  is  not  believed  that  any  paper  or  docu- 
ment containing  testamentary  provisions  not  authenticated  ac- 
cording to  the  provisions  of  our  statute  of  wills  has  yet  been 
held  to  be  a  part  of  a  valid  testamentary  disposition  of  prop- 
erty, mmply  because  it  was  referred  to  in  the  body  of  the  will. 
It  was  held  in  Tonnele  v.  Hall,  4  N.  Y.  140,  that  a  map  appear- 
ing after  the  signature  upon  a  will,  and  said  to  be  a  reduced  copy 
of  a  map  made  by  the  testator  of  his  real  estaite  and  filed  in  the 
county  clerk's  office  of  New  York,  and  which  was  referred  to  in 
the  body  of  the  will,  did  not  require  the  signature  of  the  testa- 
tor and  witnesses  to  follow  it  in  order  to  make  it  a  part  of  the 
will.  It  is  to  be  observed  that  the  paper  there  in  question  was 
referred  to  merely  to  identify  the  subject  devised,  and  contained 
no  testamentary  provisions.  It  is  furrier  to  be  observed  that 
the  will  in  the  case  cited  was  complete  witboiit  such  additions. 
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and  tiaA  the  mape  oonld  probably  liaye  been  need  as  evidence  to 
identify  the  property  devised,  even  if  no  reference  had  been 
made  thereto  in  the  will.  Independent  of  authority,  the  argu- 
ment, npon  principle,  leads  inevitably  to  the  crmclusion  that  the 
will  vnB  improperly  execnted.  The  srignaitureH  to  it  are  oonfess- 
edly  between  the  various  operative  and  disposing  parts  of  the 
inatrument,  and  in  no  sense  at  the  literal  or  physical  end  of  the 
will.  That  the  signatures  are  where  the  testator  intended  the 
will  should  end,  we  have  already  seen,  is  not  a  material  circum- 
stance. A  Uanh  space  covering  two-thirds  of  a  page  of  foolscap 
paper  is  left  immediately  after  the  language  we  are  invited  to 
insert  in  the  will,  and  no  possible  guard  is  provided'  against  the 
addition  thereto  of  any  such  proviEiion  as  the  peratm  in  pos- 
session of  this  paper  may  be  tempted  to  make.  There  can  be 
no  answer  to  the  proposition  that  to  uphold  this  will  is  to  de- 
feat the  object  of  the  statute  in  requiring  a  will  to  be  sub- 
scribed at  the  end.  The  opportunity  of  adding  indefinitely  to 
a  testamentary  provision  will  be  legalized  by  so  holding,  and 
the  statute,  instead  of  establishing  an  inflexible  rule  by  which 
to  determine  the  proper  execution  of  a  will,  will  be  open  to  as 
many  different  oonstroctions  as  varying  circumstances  may 
invite. 

We  thus  arrive  at  the  conclusion  that  the  will  in  question  was 
not  properly  executed,  and  it  cannot,  therefore,  be  admitt«d  to 
probate.  The  claim  that  such  parts  of  the  wiU  as  precede  the 
signatures  may  be  received  and  the  reoudnder  rejected,  cannot 
be  supported.  The  statute  denies  probate  to  a  will  not  executed 
in  accordaitce  with  its  proviaions.  It  is  either  valid  or  invalid, 
as  an  entirety,  as  far  as  its  execution  is  concerned.  It  is  un- 
deniable that  the  portion  following  the  testator's  signature  con- 
tains material  provisioDS,  and  formed  part  of  his  scheme  in 
making  a  will.  At  all  events,  we  have  no  way  of  determining 
the  extent  to  which  he  deemed  them  material,  and  cannot  give 
effect  to  one  part,  and  deny  force  to  another.  This  point  was 
decided  adversely  to  the  appelant  in  Sisters  of  Charity  v.  Kelly 
and  other  cases  above  cited.    The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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Attettation  and  Sitbtcriptian  hy  Witnegse$. — Achnowledg- 
ment.  Etc.* 

m  RE  MACKAT'S  WILL. 
110  N.  Y.  611,  18  N.  E.  Sep.  433. 1888. 

Appeal  from  supreme  court,  general  term,  tlurd  department. 

Application  to  aurrogate's  court  of  St  Lawrence  cotin^  to 
probate  the  will  of  James  Maekay,  deceased.  From  a  decree  re- 
fomng  probate  the  executors  and  legatees  appealed  to  the  gen- 
eral tenn,  where  the  sorrogate's  decree  wna  affirmed,  and  they 
appeal  to  the  court  of  appeals.  For  opinion  of  the  general  term, 
see  44  Hun,  571. 

Eabl,  J.  The  Hubscribing  witnesses  came  to  the  dwelling- 
house  of  the  deceased  by  previous  appointment,  and,  while 
seated  at  his  writing-deA,  he  said  to  them :  ' '  Gentlemen,  what 
I  sent  for  yoa  for  was  to  sign  my  last  will  and  testament." 
Thereupon  he  took  from  his  writing-desk  the  instrument  offered 
for  probate,  «nd,  laying  it  before  the  witnesses,  said:  "It  is 
now  all  ready,  awaiting  your  signatures."  He  then  presented 
the  instrument  to  the  witness  McCarrier  for  his  signature,  and 
he  signed  it,  saying,  as  he  did  so,  "I  am  glad.  Father  Mackay, 
you  are  makiii^  your  will  at  this  time;  I  don't  suppose  it  will 
shorten  your  life  any,"  to  which  he  replied,  "Yes,"  he  wanted 
it  done,  and  off  his  mind ;  and  then  the  witneSB  Mulligan,  who 
bad  joined  in  this  oonversation,  signed  the  instrument,  as  a  wit- 
ness. At  the  time  of  exhibiting  the  instrument  to  the  subscrib- 
ing witnesses  he  told  them  it  was  his  will ;  but  he  handed  it  to 
them  BO  folded  that  they  could  see  no  part  of  the  writing,  ex- 
cept the  attestation  clause,  and  they  did  not  see  either  his  sig- 
nature or  seal. 

There  would  undoubtedly  have  been  a  formal  execution  of 
the  will,  in  compliance  with  the  statutes,  if  the  witnesses  had 
at  tbe  time  seen  the  signature  of  the  testator  to  the  will.  Sub- 
scribing witnesses  to  a  will  are  required  by  law,  for  the  purpose 
of  attesting  and  identifying  the  signature  of  the  testator,  and 
that  they  cannot  do  unless  at  the  time  of  tbe  attestation  they 

•  See  Sees.  976-880,  VoL  1,  Cyclopedia  of  Law. 
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see  it  And  so  it  has  been  held  in  tliis  ocmit.  In  Lewis  v.  Lewis 
11  N.  T.  221,  where  the  alleged  will  was  not  eubseribed  by  the 
testator  in  the  presence  of  the  witnesses,  and  when  they  aigned 
their  names  to  it  it  was  so  folded  that  they  eoold  not  see  whether 
it  was  signed  by  him  or  not,  and  the  only  acknowledgment  or 
declaratk>n  made  by  him  to  them,  or  in  their  presence,  as  to  the 
instmmeiit,  was,  "I  declare  the  within  to  be  my  will  and  deed," 
it  was  held  that  this  was  not  a  sofficient  a<^owledgment  of  his 
sobscriptioD  to  the  witnesses  within  the  statute.  In  that  case 
AujSS,  J.,  writing  the  opinion,  said :  "A  si^ature  neither  seen, 
identified,  ntn*  in  ai^  manner  referred  to  as  a  separate  and  dis- 
tinct thing,  cannot  in  an;  just  sense  be  said  to  be  acknowledged 
by  a  reference  to  the  entire  instrument  by  name  to  which  the 
signature  m^  or  not  be  at  the  time  sntwcribed."  In  Mitchell 
T.  Mitchell,  16  Hnn  97,  affirmed  in  this  court  in  77  N.  T.  596, 
the  deceased  came  into  a  store  where  two  persons  were,,  and  pro- 
duced a  paper,  and  said*.  "I  have  a  paper  which  I  want  you  to 
sign."  One  of  the  persons  to«A  ibe  paper,  and  saw  what  it  was 
and  the  signature  of  the  deceased.  Tbe  testator  then  said: 
"This  is  my  will;  I  want  you  to  witnesB  it."  Both  of  the  per- 
sons thereupon  signed  the  paper  as  witnesses,  under  the  attesta- 
tion clause.  The  deceased  then  txtA  the  paper,  and  said,  "I 
declare  this  to  be  my  last  will  and  testament,"  and  delivered  it 
to  one  of  the  witnesses  for  safe-keeping.  At  the  time  when  this 
took  place  the  paper  had  the  name  of  the  deceased  at  Hie  end 
thereof.  It  was  held  that  the  will  was  not  properly  executed, 
for  the  reason  that  one  of  the  witnesses  did  not  see  the  testator's 
signature,  and  as  to  that  witness  there  was  not  a  sufficient  ac- 
knowledgment of  the  signature  or  a  proper  aittestation.  It  is 
true  that  in  WiUis  v.  Mott,  36  N.  Y.  486,  491,  Davies,  C.  J., 
writing  the  opinion  of  the  court,  said  that  "the  statute  does  not 
require  that  the  testator  shall  exhibit  his  subscription  to  the 
will  at  the  time  he  makes  the  acknowledgment.  It  would  there- 
fore follow  that  when  the  subscription  is  acknowledged  to  an 
attesting  witness  it  is  not  esential  that  the  signature  be  ex- 
hibited  to  Qte  tritneas."  This  is  a  mere  dictum,  unnecessary  to 
the  decision  in  that  case,  and  therefore  cannot  have  weight  as 
anthority.  The  formalities  prescribed  by  the  statute  are  safe- 
guards thrown  around  the  testator  to  prevent  fraud  and  im'< 
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positioD.  To  this  end  1^  witceases  shoiild  either  see  the  testa- 
tor gubscribe  his  name,  or  he  should,  the  signature  being  visible 
to  him  and  to  them,  acknowledge  it  to  be  his  signature.  Other- 
wise Hnpoaitifoi  might  be  possible,  and  sometimes  the  purpose  of 
the  statute  might  be  frustrated.  We  think,  therefore,  that  pro- 
bate of  the  will  was  properly  refused,  and  that  the  judgment 
below  should  be  affirmed,  without  costs.    All  concur. 


BASKIN  V.  BASKIN  ET  AL. 
36  N.  Y.  416.    1867. 

Appeal  from  a  jodgment  of  the  Supreme  Court,  revemng 
the  decree  of  Ihe  surrogate  of  Yates  County,  rejecting  the  will 
of  William  Baskiu,  deceased.  The  facts  are  st^cienUy  stated 
in  the  opinion. 

PoETBB,  J.  The  mere  statement  of  the  facts  is  decisive  of  the 
issue.  The  will  was  prepared  in  the  presence  of  the  testator, 
and  under  his  iminediate  direction.  It  receiTed  his  approval, 
clause  by  clause.  The  whole  instrument  w«is  then  read  to  him, 
and  he  subscribed  it  in  the  presence  of  the  drafteman,  who,  at 
his  request,  si^ed  it  as  an  attesting  witness.  The  other  witness, 
Mr.  Wilsey,  was  called  in  from  an  adj(nning  apartment,  and  the 
testator  told  him  he  wiahed  him  to  sign  the  wilL  The  instru- 
ment was  then  on  the  stand  at  his  bedside,  where  he  had  just  bo- 
fore  subscribed  it  Mr.  Wilsey  saw  that  his  signature  was  al- 
ready attached ;  and  the  testator,  taking  the  paper  thus  executed 
in  his  hand,  in  presence  of  both  the  witnesses,  declared  it  to  be 
his  last  will  and  testament.  In  compliance  with  his  request, 
Wilsey  then  subscribed  the  attestation  clause,  which  stated 
that  the  will  was  signed  and  published  in  the  presence  of  the  at- 
testing witnesses.  It  is  clear  that  the  testator  intended  a  com- 
plete exeoation  of  the  instrument ;  that  with  this  view  he  signed 
it;  that  he  supposed  he  was  acknowledging  that  he  had  done 
so,  when  he  requested.  Wilsey  to  attest  the  truth  of  the  facts 
stated  in  the  certificate;  and  that  Wilsey  so  sapposed  when  he 
certified  that  he  was  a  witness  to  the  signature  as  well  as  the 
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pablication.  The  remai^  of  the  testator  that  "this  kills  the 
other  will,"  would  h&ve  been  wholly  unjneaDing  if  he  did  not 
intend  to  aeknowledge  the  mgnatnre  he  had  affixed  to  the  will 
which  he  held  in  his  hand. 

The  svi}Scription  and  publication  of  &  testamentary  instra- 
ment  are  independent  facts,  eaeh  of  which  is  essential  to  its 
complete  execution.  (2  R.  S.  63,  sec.  40.)  The  requirement 
that  the  first  shall  be  made  or  acknowledged  in  the  presence  of 
each  of  the  witncssee  who  attest  it,  is  to  identify  and  authenti- 
cate the  instroment  as  one  subscribed  by  the  party.  The  re- 
qoiremenft  of  publication  in  presence  of  each,  is  to  prevent  im- 
position upon  the  testator  by  procuring  him  to  execute  and  ac- 
knowledge a  will  or  codicil,  under  pretence  that  it  is  a  paper  of 
8  different  nature.  The  two  prerequisites  are  distinct  in  th^r 
nature,  as  well  as  their  purpose,  aiul  an  omisBion  to  comply  with 
either  is  fatal  to  the  validity  of  the  instrument.  There  must  be 
satisfactory  proof  of  the  snbseriptuni  and  publication  of  the  will 
in  the  presence  of  two  witnesses.  In  respect  to  the  subscription, 
it  is  sufficient  that  it  be  either  made,  or  acknowledged,  in  the 
presence  of  those  who  attest  it.  If  it  be  unsigned,  it  is  no  will ; 
and  in  that  case,  publication  and  attestation  are  alike  unavcul- 
ing.  If  signed  by  another  than  the  testator,  and  the  ngnature 
be  purposely  concealed  from  his  view  and  that  of  the  attesting 
witnesses,  the  mere  publication  of  the  instrument  as  his  last 
will  and  testament  cannot  fairly  be  deemed  an  acknowledg- 
ment that  the  unseen  sobscription  was  made  by  his  direction. 
(ChafCee  v.  Bapidst  Missionary  Convention,  10  Paige  85,  91; 
Lewis  V.  Lewis,  1  Kem.  220;  Rutherford  v.  Rutherford,  1  Denio 
33.) 

When,  however,  Uie  teertator  produces  a  paper  to  which  he 
has  personally  affixed  his  signature,  requests  the  witnesses  to 
attest  it,  and  ded&res  it  to  be  his  last  will  and  testament,  he  does 
all  that  the  law  requires.  It  is  enough  that  he  verifies  the  sub- 
scription as  authentic,  wiUiout  reference  to  the  form  in  which 
the  acknowledgment  is  made;  and  there  could  be  no  more  un- 
equivocal acknowledgment  of  a  signature  thus  affixed,  than  pre- 
senting it  to  the  witnesses  for  attestation,  and  publishing  the 
paper  so  subscribed  as  his  will.  (Peck  v.  Gary,  27  N.  Y.  9,  29, 
30;  Tarrrait  v.  Ware,  25  Id.  426,  note;  Coffin  v.  Coffin,  23  Id.  9, 
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15,  16;  Mi^eiBon  v.  Baek,  12  Cntdung  332,  342;  Dev^  T. 
Dewey,  1  Mete.  353;  QAge  v.  Gage,  3  Ourteia  451;  Blake  t. 
Eni^  Id.  647 ;  White  t.  Trustees  of  British  Museum,  6  Bing. 
310.)  [Matter  of  Phillips,  98  N.  T.  267  (273);  Matter  of 
Look,  26  N.  T.  State  Bep.  745  (affi'd  125  N.  T.  762) ;  Daintree 
T.  Buteher,  13  P.  D.  102.] 

The  jntlgmeiit  of  the  Snpreme  Court  ahonjld  be  affirmed. 

All  the  judges  concurred  in  the  opinion  of  Pwteb,  J.,  except 
Pabkeb,  J.,  -who  delivered  a  disBenting  opiniou,  in  which 
Qbotkb,  J.,  ooDcorred. 

Judgment  affirmed. 


IN  THE  MATTER  OP  THE  PROBATE  OF  THE  LAST 
WILL  OF  WILLIAM  G.  ALPAUGH,  DECEASED. 

33  N.  J.  Eq.  507.    1872. 

An  appeal  from  decree  of  the  Orphans'  Court  of  Hunterdon 
County. 

Tee  Obdihart.  The  objection  to  the  will  in  this  case  being 
admitted  to  probate  is,  that  it  does  not  appear  by  proof  that 
the  testator  signed  it  in  the  presence  of  the  witnesses,  or  that  he 
acknowledged  the  signature  to  be  his  in  their  presence.  This  is 
required  by  the  statute,  Nix  Dig.  1032,  sec.  24,  and  no  other  evi- 
dence can  be  allowed  to  supply  the  defect.  If  twenty  witnesses 
saw  him  sign  or  heard  him  acknowledge  the  signature,  it  will  ■ 
not  supply  the  requirement  of  signing  or  acknowledgment,  in 
the  presence  of  the  persons  whom  he  selected  as  the  legal  wit- 
nesses of  this  solemn  act.  In  this  case  the  testator  drew  the 
whole  will,  including  the  attestation  clause,  which  declares  that 
it  was  signed  in  the  presence  of  the  witnesses.  The  witnesses 
testify  that  after  Mr.  Alpaugh's  name  was  signed  to  the  will  he 
took  it  in  his  hand,  declared  it  to  be  his  last  will,  and  asked  them 
to  sign  it  as  witnesses.  Neither  of  them  testifies  that  he  saw  AI- 
paugh  sign  it,  or  that  he  acknowledged  the  signature  to  be  his. 
Neither  of  them  says  that  Alpangh  did  not  sign  it  in  their  pres- 
ence. They  were  not  asked  directly  whether  they  saw  him  sign. 
Each  states  such  facts  as  he  remembers,  and  says  farther  that  he 
does  not  recollect  all  that  was  done  or  said. 
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In  soch  case,  as  in  the  case  of  the  death  of  the  vitnesaes,  the 
attestation  elanse  muat  be  taken  as  tme,  and  as  proof  of  sig- 
nature in  their  presence.  Moet  especiall;  in  this  case,  where  the 
attestation  clause  is  in  the  handwriting  of  the  testator,  and 
shows  that  he  knew  the  requirements  of  the  law,  the  presump- 
tion will  be  that  he  saw  to  it  that  they  were  complied  with.  If 
the  attesting  witnesses  had  testified  that  they  did  not  recollect 
whether  the  will  was  signed  in  their  presence,  the  effect  would 
be  t^e  same.  If  they  had  testified  positively  that  the  will  was 
not  signed  in  their  presence,  but  was  signed  before  they  came, 
their  evidence  would  not  be  overcome  by  the  certificate  in  the 
attestation  clause,  but  might  be  by  convincing  proof  that  it  was 
actually  signed  in  their  presence. 

In  this  case  the  want  of  recollection,  or  the  want  of  proof,  is 
remedied  by  the  presumption  arising  from  the  attestation 
clause,  and  is  sufficient  to  warrant  tJie  detdrmination  of  the 
Orphans'  Court  in  admitting  the  will  to  probate,  as  signed  by 
the  testator  in  the  presence  of  the  attesting  witnesses. 

The  decree  must  be  affirmed. 


Who  are  Competent  Subacribitig  Wititesiest* 
SMALLEY  V.  SMALLEY. 

70  Maine  545.    1880.  v 

Facts  agreed. 

Appleton,  G.  J.  This  is  an  appeal  from  a  decree  of  the  jndge 
of  probate  disallowing  the  will  of  Andielans  Smalley. 

Bart  K.  Smalley,  a  son  of  the  testator  and  a  legatee  under  the 
will  to  the  amount  of  one  dollar,  was  an  attesting  witness  to  the 
same.  It  is  conceded  tiiat  had  there  been  no  will  his  interest  as 
heir-at-law  would  have  been  greater  than  that  under  the  pro- 
visions of  tiie  wilL 

The  will  is  contested  on  the  ground  that  he  was  not  a  compe- 
tent witness. 
The  statute  relating  to  the  attestation  of  wills  has  undergone 

•  See  Sacs.  9&1-986,  VoL  7,  CKlop«dla  of  liSw. 
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varioue  verbal  changes  in  the  differant  revisitms  of  the  atatotes. 

By  the  statute  of  1821,  c  38,  sec  2,  a  will  to  be  valid  muBt 
"be  attested  and  subscribed  in  the  presence  of  the  testator  by 
tliree  credible  witnesses." 

In  the  revision  of  1857,  c.  74,  sec.  1,  a  will  to  be  valid  mxiA 
be  sabflcribed  ' '  by  three  disinterested  and  credible  attesting  wit 
nesses." 

In  1859,  by  c.  120,  aection  first  of  c.  74  was  amended  by  strik- 
ing out  the  words  "disinterested  and,"  and  adding  thereto 
"not  beneficially  interested  under  the  provisions  of  the  will." 

In  the  revision  of  1871,  c.  74,  sec  1,  the  words  "ttie  pro- 
visiona  of"  were  stricken  ont,  bo  that  now  a  will  is  required  to 
be  witnessed  "by  three  credible  witnesses  n<it  beneficially  inter- 
ested raider  said  will," 

By  a  series  of  decisions  in  England  and  in  this  country  it  has 
been  determined  that  the  word  "credible"  was  used  as  the 
equivalent  of  "competent,"  so  that  the  question  in  such  ease  is 
whether  the  attesting  witness  was  a  competent  witness.  Warren 
v.  Baxter,  48  Maine  193;  Hawes  v.  Humphrey,  9  Pick,  361; 
Haven  v.  Howard,  23  Pick.  10;  Carlton  v.  Carlton,  40  N.  H.  14. 

Now,  in  this  case  Bart  K.  Smalley  is  not  interested  to  sustain 
the  will,  but  rather  to  defeat  it.  When  a  witness  is  produced  to 
testify  against  his  interest,  tlie  rule  that  interest  disqualifies 
does  not  apply,  1  Greenl,  Ev.,  sec.  410.  A  legatee,  one  of  sev- 
eral heirs-at-law  of  a  testator,  the  validity  of  whose  will  is  in 
question,  may  be  called  as  a  witness  in  support  of  a  will,  when 
his  inter^A  is  manifestly  adverse  to  that  of  the  party  calling 
him.  Clark  v.  Vorce,  19  Wend.  232.  So,  in  Spariiawk  v.  Spar- 
hawk,  10  Allen  155,  an  heir-at-law,  who  is  disinherited  by  the 
will,  is  a  competent  witness  in  its  support  It  is  agtunst  bis  in- 
terest to  support  the  will,  and  whether  entirely  or  partially  dis- 
inherited, the  same  rule  must  apply  so  long  as  it  is  in  his  inter- 
est to  defeat  the  will. 

So  if  it  stand  indifferent  to  ttie  witnesses,  whether  the  will, 
under  which  they  are  legatees,  and  to  which  they  are  witnesses, 
be  valid  or  not,  the  witnesses,  though  legatees,  are  "credible." 
10  Bac.  Abr.  525  of  Wills  D.  When  an  attesting  witness  would 
take  the  some  interest  under  a  former  will  to  which  he  was  not 
a  witness,  as  under  a  later  will,  he  stands  indifferent  in  point  of 
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interest,  and  is  a  good  witness  to  prove  the  latter  will.  3  Stark. 
Et.  1692. 

It  is  apparent  that  Bart  K.  Small^,  before  any  change  of  the 
statute  of  1821,  was  a  credible,  that  is,  a  competent  witness,  be- 
cause his  interest  would  be  adverse  to  the  will. 

When  the  words  "disinterested"  was  inserted  in  the  etatnte, 
as  opposed  to  interested,  the  result  perhaps  might  be  to  exclude 
an  attesting  witaess  whose  interest  it  was  to  defeat  the  will. 

But  whether  so  or  not,  when  that  word  was  stridden  out,  and 
l^e  attesting  witness  was  required  to  be  one  not  beneficially  in- 
terested under  the  will,  the  obvious  intention  was  to  exclude 
those  who  were  to  receive  a  benefit  under  the  will,  not  those  who 
were  pecuniarily  losers  by  its  provisions.  "The  reason  why  a 
legatee  is  not  a  witness  for  a  will  being  because  he  is  presumed 
to  be  partial  in  swearing  for  his  own  interest";  that  reason 
ceases  to  exist  when  his  interest  is  dissevered  by  snch  will.  Oz- 
enden  v,  Penrise,  2  9alk.  691. 

One  who  is  neither  interested  to  defeat  or  sustain  the  will, 
may  well  be  deemed  disinterested.  An  heir-at-law,  who  is  dis- 
inherited in  whole  or  in  part,  is  not  disinterested  in  the  result, 
for  he  has  an  interest  to  defeat  the  will.  Hence  he  is  not  disin- 
terested in  the  result. 

The  change  of  language  was  to  remedy  or  rather  prevent  such 
conclusion.  The  witness  beneficially  interested  under  the  will 
was  one  gaining  by  and  under  its  provisions.  But  an  attesting 
witness  who  is  called  to  establish  a  will  by  which  he  is  divested 
of  his  inheritance  can-hardly  be  regarded  as  beneficially  inter- 
ested by  it,  and  so  interested  to  maintun  it.  One  losing  an 
estate  by  a  will  under  which  he  is  a  legatee  for  a  cent  or  a  dol- 
lar, cannot  in  at^  ordinary  use  of  language  be  considered  as  a 
gainer — or  braiefieially  interested,  unless  a  loss  is  determined  to 
be  a  gain.  As  is  well  remarfeed  by  Bigelow,  C.  J.,  in  Sparhawk 
V.  Sparhawk,  referring  to  Haven  v.  Hilliard,  23  Pick.  10,  where 
it  was  said  to  be  held  that  a  witness  might  be  incompetent  when 
bis  interest  was  adverse  to  the  validity  of  the  will:  "certainly 
so  far  as  it  seems  to  support  the  proposition  that  an  heir-at-law, 
who  is  disinherited  in  part  or  in  whole  by  will,  is  incompetent 
as  an  attesting  witness,  the  case  is  contrary  to  well-established 
principles,  and  most  be  overruled." 
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Undotibtedly,  the  object  in  giving  this  trivial  legacy  vw  to 
guard  against  the  witness  taking  a  portion  of  the  estate  ondcr 
the  provisiona  of  sec.  9,  by  which  a  child  omitted  in  the  will 
may  have  its  share  of  the  estate,  unless  such  omission  was  inten- 
tional,  or  aueh  child  had  had  its  due  proportion  of  the  estate 
dnring  the  life  of  the  testator. 
The  decree  of  the  judge  of  probate  is  reversed,  and  a  decree  is 

to  be  entered  that  the  ufill  be  affirmed. 

Wai^on,  Babbowb,  Daiifobth,  Libbby,  and  Sthohds,  Z3., 
concurred. 


HAWKINS  V.  HAWKINS  BT  AL. 
54  la.  443.     1880. 

BoTHBOCK,  J.  W.  H.  Hawkina  was  directly  interested  in  the 
will  as  a  legatee,  and  being  a  aubscnbing  witness  thereto  he 
could  derive  no  benefit  therefrom,  unless  there  were  two  other 
c<»npetent  and  disinterested  witnesses.  Section  2327  of  the 
Code  provides  that  "no  subscribing  witness  to  any  will  can  de- 
rive any  benefit  therefrom  unless  there  be  two  disinterested  and 
competent  witnesses  to  the  same." 

The  only  question  to  be  determined  then  is,  was  T.  G.  Haw- 
kins,  the  wife  of  W.  H.  Hawkins,  a  disnterested  and  competent 
witness  t  That  she  was  a  competent  witeess  in  the  general  sense 
cannot  be  disputed.  By  section  3636  of  the  Code  it  ia  provided 
that  "every  human  being  of  Hoffident  capacil?  to  understand 
the  obligation  of  an  oath  is  a  competent  witnea  in  all  cases,  both 
civil  and  criminal,  except  as  herein  otherwise  declared."  A 
married  wconan,  then,  is  a  competent  subscribing  witness  to  a 
wilL  She  is  not  within  any  of  the  exceptions  c<mtained  in  the 
Code.  If  it  be  said  that  she  is  not  competent  to  establish  that 
part  of  the  will  which  makes  her  hosband  a  legatee,  the  answer 
is,  by  section  3641,  the  husband  or  wife  are,  in  all  civil  ajid 
criminal  cases,  competent  witnesses  for  each  other. 

Is  the  wife  a  disinterested  witness  t  No  person  offered  as  a 
witness  is  incompetent  by  reason  of  his  interest  in  the  event  of 
the  action  or  proceeding,  except  in  certain  cases.  Code,  sec. 
3638.  This  section  is  qualified  by  seotion  2327,  whidi  requires 
tiiat  a  legatee  or  devisee,  who  is  a  mbscribing  witness  to  a  will, 
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e&n  derive  no  benefit  therefrom  Qnlees  there  be  two  diaiiiterested 
and  oompetent  sabscribing  witnesseB.  Our  statate  nowhere  de- 
fines the  interest  which  disqualifies  a  witness.  See  the  general 
statute  upon  the  subject.  No  such  definition  was  neceesaiy,  be- 
cause, as  we  hare  seen,  interest  does  not,  in  general,  disqualify. 
We  are,  then,  to  inquire  whether,  nuder  the  common  law,  modi- 
fied by  our  staitnte  making  the  wife  a  competent  witness,  has 
she  such  an  interest  in  the  legacy  given  by  the  will  to  her  hus- 
band as  to  exclude  her  as  a  witness  t  In  1  Qreenleaf  on  Evi- 
dence, sec.  386,  it  is  s^d:  "This  disqualifying  interest,  how- 
ever, most  be  some  l^al,  certain,  and  immediate  interest,  how- 
ever minate,  either  in  the  event  of  the  cause  itself  or  in  the  rec- 
ord as  an  instroment  of  evidence  in  support  of  his  own  claims 
in  a  subsequent  action.  It  must  be  a  legal  interest,  as  distin- 
goiahed  from  the  prejudice  or  bias  resulting  from  friendship  or 
hatred,  or  consanguinity,  or  any  other  domestic  or  social,  or  any 
ofiBcial  relaition,  or  any  other  motives  by  which  men  are  gener- 
ally influenced ;  for  these  go  to  the  credibility. "    .    .    .    . 

Again,  in  section  390,  it  is  said:  "The  true  test  of  the  inter- 
est  is,  that  he  will  either  gain  or  lose  by  the  direct  legal  opeiv 
ation  and  effect  of  the  judgment It  must  be  a  pres- 
ent, certain,  and  vested  interest,  and  not  an  interest  oncertain, 
remote,  or  contingent."  See,  also,  Cntter  v.  Fanning,  2  Iowa 
580. 

We  think  that  by  these  rules  the  wife  was  a  disinterested  wit- 
ness. She  had  no  present,  ceirtain,  and  vested  interest  in  the 
legacy  given  to  her  husband.  It  was  remote  and  contingent.  It 
will  be  observed  that  this  is  not  a  devise  of  real  estate.  The 
will  contemplates  that  whatever  real  estate  t^ere  may  be  shall 
be  sold  to  pay  the  legacies.  Now  the  wife  has  no  present,  vested 
interest  in  such  a  legacy  to  the  husband.  It  is  his  own  to  dis- 
pose of  at  his  pleasure,  and  there  are  many  contingencies  wfaieh 
may  intervene  to  prevent  the  wife  from  ever  acquiring  any  part 
of  it 

We  tbJTilr  that  Che  wife  was  a  competent  and  disinterested  wit- 
ness, and  that  the  court  erred  in  excluding  her  testimony  as  ap- 
plicable  to  the  legacy  of  her  hnsbaud. 

Bevfirsed." 

*Se«  next  case. 
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WIN3L0W  V.  KIMBAUi. 
S5  Maine  493.    1846. 

The  opinion  of  the  court  was  drawn  np  by 

Whitman,  C.  J.  This  is  an  appeal  from  the  decree  of  the 
jadge  of  probate,  for  this  county,  approving  the  will  of  A.  Q. 
Winslow,  deceased.  The  instrument  was  subscribed  as  usual  by 
three  attesting  witnesses.  Bat  one  of  them  was  the  wife  of  a 
legatee  in  the  will.  And  it  is  insisted  that  this  is  not  a  case 
within  the  Eev.  Stat.  e.  92,  sec.  5,  rendering  bequests  to  sub- 
scribing witnesses  void,  as  the  wife  was  not  a  legatee;  and  it 
must  be  admitted,  that,  nominally,  she  was  not;  and,  upon  a 
constructioQ  strietly  literal,  the  ground  relied  upon  might  be 
tenable.  But  statutes  are  to  receive  such  a  construction  as  must 
evidently  have  been  intended  by  the  legislature.  To  ascertain 
this  we  may  look  to  the  object  in  view ;  to  the  remedy  intended 
to  be  afforded;  and  to  the  mischief  intended  to  be  remedied. 
The  object  in  view  in  the  provision  in  question  dearly  was  to 
prevent  wUls  from  bectuning  nullities,  by  reason  of  any  interest 
in  witnesses  to  them,  created  entirely  by  the  wills  themselves. 
No  one  can  doubt,  if  it  had  occurred  to  the  legislature,  that  the 
case  before  tu  was  not  embraced  in  the  enactment,  that  it  would 
have  been  expressly  included.  It  was  a  mischief  of  the  precise 
kind  of  that  which  was  provided  against ;  and  we  think  may  be 
r^arded  as  virtually  within  its  category. 

Accordingly,  in  New  York,  where  the  stotutCHy  provision,  in 
this  particular,  is  the  same  as  in  this  State,  a  devise  or  legacy  to 
the  husband  or  wife,  the  other  being  a  witness  to  the  will  be- 
qmeathing  it,  is  held  to  be  void,  upon  the  ground,  as  expressed 
by  one  of  the  judges  of  the  ooart  there :  "that  the  unity  of  hus- 
band and  wife,  in  legal  contemplation,  is  such,  that,  if  either  be 
a  witness  to  a  will,  containing  a  devise  or  legacy  to  the  other, 
such  devise  or  legacy  is  void,  within  the  intent  of  the  statute"; 
and  upon  the  ground,  that  the  statute  concerning  wills  should 
receive  a  liberal  conetruction,  and  one  con«stent  with  common 
sense.  Jackson  v.  Wood,  1  Johna  Cas.  163 ;  Jackson  t.  Durland, 
2  lb.  314. 

The  decree  of  the  Judge  of  Probate  affirmed. 
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FORMALITIES  REQUIRED  IN  REVOKING  WILLS." 

QenenU  Requmtes  of  Bevocation.'f 

RICH  ET  Ah.  V.  GILKEY. 

73  Me.  595.    1881. 

Appeal  from  judge  of  probate. 

SylvanTis  Rich,  baring  made  his  will  dated  April  9, 1872,  made 
s  codicil  thereto  in  March,  1879,  giving  to  his  niece,  Mary  A. 
Gilkey,  during  her  life,  the  inoome  of  certain  property  of  the 
value  of  $10,000.  On  March  16,  1880,  he  destroyed  this  codicil, 
and  made  another,  by  which  he  made  a  different  disposition  of 
the  property,  which  by  the  former  codicil  was  given  in  trust  to 
pay  the  income  to  his  niece.  He  died  April  18,  1880.  In  pro- 
ceedings for  probate  of  his  will,  the  juc^  of  probate  upheld 
the  destroyed  codicil,  and  admitted  it  to  probate.  At  the  trial 
of  the  cause  on  appeal  from  his  decision,  the  following  entry 
was  made  by  mutual  agreement  of  the  parties:  "Referred  to 
the  presiding  judge,  who  may  decide  aU  questions  upon  the 
merits  as  affected  by  considerations  of  expediency  and  compro- 
mise, including  costs,  and  enter  all  and  any  decrees  necessary 
to  carry  his  decision  into  effect" 

Fbtebs,  J.  When  this  cause  was  referred  to  me  for  decision, 
in  view  of  the  fact  that  the  jury  trial  might  be  broken  off  by 
the  sickness  of  a  juror,  I  hardly  comprehended  the  extent  of 
the  duties  which  have  been  cast  upon  me.  I  had  supposed  my 
ofSce  would  be  performed  by  the  recommendation  of  some  sum 
which  the  estate  had  better  pay,  and  the  other  party  had  bet- 
ter receive,  in  a  spirit  of  compromise,  than  to  pursue  the  case 
to  an  end  upon  the  strict  application  of  legal  principles  and  a 

•  Sw  Sees.  SST-99S.  Vol.  7,  Cyclopedia  of  Law. 
t  See  Sec.  988  et  aem.,  VoL  7,  Cyclopedia  of  Law. 
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close  sifting  of  all  the  facts  that  might  be  produced  in  evidmce. 
Had  I  anticipated  that  the  respective  parties  would  adhere  so 
closely  as  they  have  to  suppMed  legal  rights,  I  should  not  have 
00  readily  taken  upon  myself  a  self-imposed  reaponBibility. 
Having,  however,  examined  and  considered  all  the  issnes  of  law 
and  fact  sufficiently  to  form  as  satisfactory  conclusions  as  it  is 
probable  I  ever  could  tuxive  at,  I  file  in  the  case  the  following 
opinion : 

There  is  no  doubt  that  Capt  Rich,  the  testator,  destroyed 
the  codicil  in  favor  of  Mary  Qilbey  in  his  lifetime.  The  ques- 
tions of  fact  are  tiiere :  PHrst.  Was  the  testator  at  the  date  of 
the  destruction  of  the  codicil  possessed  of  testamentary  capacity? 
Second.  If  he  had  testamentary  capacity,  was  he  induced  to 
do  the  act  by  ondue  influence  t  It  would  not  be  inconsistent 
to  find  that  a  testator  was  not  possessed  of  sufficient  mental  ca- 
pacity to  make  a  will,  and  also  that  he  was  operated  upon  by 
undue  influence.  The  questions  of  law  are :  First,  whether,  if 
the  codicil  was  dratroyed  by  the  testator,  while  lacking  Hie  pea- 
session  of  testamentary  capacity,  it  can  be  legally  upheld  and 
probated  by  means  of  oral  evidence;  and,  secondly,  whether 
the  same  result  follows,  if  the  destruction  was  induced  by  un- 
due influence  alone. 

An  examination  of  the  questions  of  law  comes  first  in  the 
natural  order.  I  feel  clear  in  the  belief  that  a  person  who  has 
not  testamentaiy  capacity  cannot  revoke  a  will  in  any  manner 
whatever.  He  can  neither  make  nor  unmake  a  will.  A  codicil 
stands  upon  the  same  footing  as  a  will.  A  will,  l^ally  made, 
stands  until  legally  revoked.  It  cannot  be  revoked  by  any  act 
of  destruction,  unless  tike  act  is  done  with  an  intention  to  re- 
voke; and  a  person  not  having  testamentary  capacity  cannot 
have  an  intention  to  revoke  a  will ;  he  is  legally  incapable  of  it 
In  such  case  the  burning  of  the  will  can  have  no  effect  what- 
ever, provided  the  contents  can  be  clearly  and  certainly  proved 
by  other  evidence.  TI\e  written  instrument  may  be  burnt,  the 
surest  and  best  evidence  of  the  will  may  be  thus  destroyed, 
but  the  will  itself,  if  a  draft  of  it  can  be  proved,  outlives  the 
act  of  destruction,  and  the  testamentary  dispositions  stand.  This 
is  a  common  principle  in  the  law,  applicable  to  the  loss  or  de- 
struction of  papers  and  records  generally.     For  instance,  A 


tvGoogle 


RICH  T.  aiLSSIf.  153 

gives  B  s  deed  of  land.  The  deed  is  lost  or  accidentally  de- 
stroyed ;  bat  the  conveyance  stands,  if  tlie  contents  of  the  deed 
can  be  proved  by  satisfactoiT  evidence.  It  is  said  that  this 
opNis  a  wide  field  for  error  and  fraud,  to  establish  wills  upon 
oral  evidence.  To  my  mind,  many  more  frands  would  be  com- 
mitted if  the  contrary  role  were  admitted.  It  is  upon  proof 
complete  and  nndoabted,  and  not  upon  less  than  proof,  that 
wills  may  be  orally  established,  it  is  to  be  noticed. 

The  counsel  for  the  executors  contend  that,  if  a  will  destroyed 
after  a  testator's  death  can  be  upheld  and  established  by  oral 
evidence,  one  destroyed  before  his  death  cannot  be.  I  do  not 
concur  in  this  view  of  the  learned  counfiel.  I  do  not  find  the 
distinction  admitted  by  the  authorities,  excepting,  possibly, 
where  the  law  is  so  enacted  in  one  or  two  of  the  states.  Nor  do 
I  see  the  force  of  any  such  attempted  distinction.  I  cannot 
well  perceive  that  the  act  of  wrongfully  destroying  a  will  five 
minutes  before  death  would  be  valid,  and  the  same  act  be  not 
valid,  if  done  by  the  same  hand  and  in  the  same  waj  five 
minutes  afterwards. 

It  is  said  that  a  wrongful  or  accidental  destruction  of  a  will 
might  take  place  many  years  before  a  testator's  death,  and  in 
the  meantime  the  testator  might  become  satisfied  with  the  fact 
of  destruction,  and  in  his  mind  ratify  the  act,  and  still  the  in- 
strument be  established  as  his  will  after  his  death,  if  this  doc- 
trine be  tenable.  But  the  answer  to  this  apprehension  of  dan- 
ger conaistB  in  the  requirement  of  the  law  that  any  person  pro- 
pounding for  probate  a  will  destroyed  in  the  testator's  life- 
time has  upon  himself  the  burden  to  prove  that,  notwithstand- 
ing destruction,  the  will  continued  to  be  the  will  of  the  testator, 
unrevoked,  up  to  the  testator's  death.  The  presumption  would 
be  that  the  will  was  destroyed  animo  revocandi,  and  the  burden 
would  be  upon  the  proponent  to  show,  by  circumstances  or 
otherwise,  that  the  will  was  not  revoked  by  the  destruction,  or 
by  a  ratification  of  the  destruction,  while  the  testator  lived. 

I  think  these  views  are  sustained  by  the  great  current  of  au- 
thority. The  English  eases,  earlier  and  later,  are  that  way.  The 
old  work  on  Wills  by  Swinburne,  who  compiled  his  book  as  long 
ago  as  during  the  reign  of  Queen  Elizabeth,  gives  this  excep- 
tion to  the  cases  where  a  will  becomes  void  by  canceling  or  (<«• 
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facing:  "Where  the  testament  was  canceled  by  the  testator  him- 
self anadviaedty,  or  by  some  other  person  without  the  testator  'h 
consent,  or  by  some  other  caanalty. "  Jarmau,  the  best  author- 
ity on  Wills,  English  Or  American  (volume  I,  p.  130),  says: 
"The  mere  physical  act  of  destruction  is  itself  equivalent,  and 
may  be  deprived  of  all  revoking  efficacy  by  explanatory  evi- 
dence, indicating  the  anitmu  revocandi  to  be  wanting. ' '  He  fur- 
ther aaya:  "Thus  if  a  testator  inadvertently  throws  ink  upon 
his  will,  instead  of  sand,  or  obliterates  or  attempts  to  destroy  it 
in  a  fit  of  insanity,  or  tears  it  up  under  the  mistaken  impression 
that  it  is  invalid,  it  will  remain  in  full  force,  notwithstanding 
such  accidental  or  involuntary  or  mistaken  act. ' '  Mr.  Bigelow, 
the  American  editor  of  Jarman's  work,  in  his  notes  fully  ap- 
proves the  doctrine  quoted,  citing  many  American  cases  in  its 
support  The  same  doctrine  is  maintained  by  Prof.  Greenleaf 
in  his  work  on  Evidence  (section  681,  vol.  2),  and  notes.  Red- 
field,  in  his  treatise  on  Wills,  in  many  places  restates  the  same 
rule;  and  upon  page  323,  vol  1  (Ist  Ed.),  says:  "The  sound- 
ness of  the  mind  and  memory  is  requisite  to  the  valid  revocation 
of  a  will  as  to  its  execution.  It  follows,  of  course,  that  the  per- 
formance of  the  mere  act  of  tearing,  canceling,  obliterating,  burn- 
ing, etc.,  without  the  animo  revocandi,  and  which  could  not  exist 
unless  the  testator  were  in  his  sane  mind,  could  have  no  legal  oper- 
ation upon  the  instrument. ' '  In  Bacon 's  Abridgment  (vol.  10,  p. 
546)  it  is  laid  down  "that  the  destruction  of  a  will,  even  by 
the  testator  himself,  does  not  amount  to  a  revocation,  if  the 
testator  had  not  capacity.  Though  the  instrument  is  not  in 
being,  if  its  contents  are  known  it  can  be  proved."  Mr.  WTiar- 
ton  expresses  it  this  way:  "Revocation  will  not  be  complete 
unless  the  act  of  spoliation  be  deliberately  effected  on  the  docu- 
ment animo  revocandi.  This  is  expressly  rendered  necessary 
by  the  will  act,  and  is  impliedly  required  by  the  statute  of 
frauds."  In  Smith's  Probate  Law,  a  Massachusetts  work  of 
merit,  at  page  51,  the  author  says:  "It  may  be  that  the  will 
was  destroyed  by  the  testator  in  a  fit  of  insanity,  or  that  it  was 
lost,  or  accidentally  or  fraudulently  destroyed.  Such  accidental 
or  fraudulent  destruction  will  not  deprive  parties  of  their  rights 
under  its  provisions,  if  they  can  produce  the  evidence  necessary 
to  establish  the  will."    In  Clark  v.  Wright,  3  Pick.  67,  a  codicil 
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fraudulently  destroyed  in  tbe  testator's  lifetime  was  established 
upon  parol  proof  of  its  contento  by  tbe  IVIassacbuaettB  supreme 
court  of  probate.  Tbe  same  doctrine  was  affirmed  by  tbe  same 
court  in  tbe  case  of  Davis  v.  Sigoumey,  8  Mete  (Mass.)  487, 
and  reaffirmed  in  WaUis  t.  Wallis,  114  Mass.  510.  In  Newell 
V.  Homer,  120  Mass.  277,  the  petitioner  was  held  to  prove  a  de- 
struction of  the  will  after  the  death  of  tbe  teHtator,  merely  be- 
cause he  in  bis  petition  had  bo  alleged  the  fact. 

The  New  York  cases  are  in  accord  with  the  foregoing  cases. 

In  Smith  v.  Wait,  4  Barb.  28,  it  was  ruled  that,  if  a  testator 
was  incompetent  to  make  a  will,  he  was  incompetent  to  revoke 
a  will  made  before,  and  that  an  insane  man  can  have  no  intent 
such  as  is  necessary  to  revoke  a  will.  In  Idley  v.  Bowen,  11 
Wend.  227,  it  was  held  that  a  revocation  by  burning  the  will 
by  the  testator  could  be  impeached  by  showing  tbe  inoompe' 
tency  of  the  testator  at  tbe  time  of  tbe  act.  Schnltz  v.  Scholtz, 
35  N.  Y.  653,  is  an  instructive  case  to  the  same  effect.  In  Nel- 
son T.  McGiffert,  3  Barb.  Cb.  158,  Cbaneellor  Walworth  held 
it  was  competent  to  show  that  a  will  bad  been  destroyed  by  a 
testator  when  his  mind  had  become  so  far  impaired  that  he  was 
incompetent  to  perform  a  testamentary  act.  The  case  of  John- 
son's Will,  40  Conn.  587,  strongly  supports  tbe  same  view. 
So  does  tbe  case  of  Collagan  v.  Bums,  57  Me.  449,  as  far  as  it 
goes.    Many  other  cases  in  the  state  courts  do. 

Lato  cases  in  the  English  court  of  probate  are  emphatical 
in  the  same  direction.  In  one  case  it  is  said:  "Tbe  act  done 
[boming  a  will]  by  tbe  testator  can  in  no  sense  be  bis  act,  for 
he  was  out  of  bis  mind."  In  another  case  tbe  court  said:  "All 
the  destroying  in  tbe  world,  without  intention,  will  not  revoke 
a  will;  nor  all  the  intention  in  tbe  world,  without  destroying; 
there  must  be  the  two."  Id  another  case, — tbe  famous  case  in- 
volving the  will  of  Ijord  St.  Leonards, — decided  as  lato  as  1876, 
the  late  Chief  Justice  Cockbubn  said:  "The  consequences  of 
s  contrary  ruling  would  be  in  the  bigbeat  degree  mischievous. 
To  disallow  oral  proof  might  lead  to  tbe  defeating  of  justice  in 
many,  if  not  in  aa  many,  instances  as  migbt  arise  from  the  court 
acting  upon  such  testimony."  Much  more  could  be  profitably 
quoted  trom  late  English  oases,  in  elucidation  of  tills  l^:al  ques- 
tion, did  these  limits  allow. 


tvGoogle 


156  FORMALITIES    IN    RBTCHaNG  WILLa 

The  EoE^iah  cases  bave  ^ne  so  far  as  to  decide  that  a  revoea- 
tion  of  a  will  by  spoliation  may  be  of  a  conditional  character. 
A  testator  destroyed  a  codicil  not  knowing  that  it  distnrbed  a 
previooa  will.  The  court  aaid:  "Where  there  has  been  a  phys- 
ical destmctiou  of  a  testamentary  paper,  the  court  has  often 
been  called  npon  to  form  an  c^inion  as  to  the  intention  of  the 
deceased  at  the  time  he  did  the  act.  In  this  case  we  have  come 
to  the  conclusion  that  the  testator  destroyed  the  codicil  with  no 
intention  of  revoking  the  will,  and  that  the  court  should  give  no 
more  effect  to  the  act  than  it  would  do  if  the  testator  had  de- 
stroyed the  paper  under  a  mistake  as  to  the  instrument  he  was 
destroying.  It  was  not  done  animo  revocandi."  The  following 
cases  will  verify  the  foregoing  propositions:  Brunt  t.  Brunt,  L. 
R.  3  Prob.  &  Div.  37;  Cheese  v.  Lovejoy,  2  Pn)b.  Div.  251;  Sug- 
den  V.  Lord  St.  Leonarda,  1  Prob.  JHv.  154 ;  James  v.  Shrimpton, 
1  Prob.  Div.  431;  Brown  v.  Brown,  8  El.  &  Bl.  876;  Powell  v. 
Powell,  L.  R  1  Prob.  &  Div.  209.  I  therefore  have  no  doubt  that 
a  will  destroyed  by  a  person  not  possessing  testamentary  ca- 
pacity is  not  a  revocation  of  such  will.  There  must  be  animus 
revocandi;  and  such  a  person  does  not  and  cannot  possess  an  in- 
tention of  revocation  any  more  than  an  insane  man  can. 

As  to  the  question  of  law  secondly  stated,  namely,  the  effect 
of  the  exercise  upon  the  mind  of  the  testator  of  undue  influence, 
although  at  Gist  having  doubts  aboat  the  point,  I  am  of  the 
opinion  that  the  same  result  follows  where  the  act  of  destructicm 
is  produced  by  undue  influence  aa  where  incapacity  exists.  There 
can  hardly  be  a  logical  difference  whether  the  act  of  destruction 
be  aeoomplished  by  a  testator  who  has  no  mind  to  exercise,  or, 
having  a  mind  of  his  own,  is  prevented  from  exercising  it.  In- 
sanity takes  away  testamentary  power,  while  undue  influence 
does  not  allow  it  to  act.  There  must  be  animus  revocandi.  In 
the  one  case.  Providence  prevents  it;  in  the  other  case,  it  is 
prevented  by  the  wrongful  act  of  man.  In  each  case  the  hand 
of  the  testator  acts,  but  the  mind  does  not  go  with  the  act.  The 
hands  survive  the  head.  If  the  rule  were  otherwise,  the  law 
would  allow  one  man  to  cancel  another  man's  will  without  his 
consent.  It  must  be  borne  is  mind  that,  where  nndue  influence 
is  practiced,  the  testator's  will  is  overpowered  and  subverted, 
and  the  will  of  another  is  substituted  in  its  stead.    He  is  not  his 
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own  master.  He  does  not  act  voluntarily,  for  his  own  yolition 
does  not  play  a  part.  Proper  influences  merely  persuade  the 
will,  while  undue  influences  take  it  away.  The  first  are  an  ap- 
peal; the  last  are  a  usurping  and  conquering  force.  The  old 
tree,  forsooth,  sends  out  its  life,  but  the  graft  incorporated  upon 
it  turns  it  into  unnatural  fruit 

This  is  the  more  apparent  from  another  view  of  the  same 
facts.  A  man  makes  a  legal  will.  In  a  codicil  he  undertakes  to 
cancel  the  will.  But  if  he  has  not  mental  capacity,  or  if  be  is 
induced  by  undue  influences  to  attempt  a  revocation,  the  codi- 
cil is  of  no  avail,  and  the  will  stands  unrevoked.  Suppose,  how- 
ever, instead  of  revoking  the  will  by  a  codicil,  the  attempt  is 
made  to  do  it  fay  destroying  the  will.  Must  not  the  act  in  this 
way  be  as  free  and  unconstrained  as  if  done  in  the  other  wayf 
Does  not  the  same  principle  apply !  If  the  mind  or  will  of  the 
testator  be  held  in  imprisonment  by  undue  influence,  can  it  re- 
voke a  will  in  one  way  when  it  cannot  in  another!  Can  a  testa- 
tor accomplish  by  burning  what,  under  the  same  conditions,  he 
cannot  do  with  pen  and  ink  t  I  think  not.  The  question  in  this 
phase  has  not  so  often  arisen  as  in  the  form  first  discussed, 
namely,  a  want  of  capacity;  but  no  particular  distinction  be- 
tween the  two  is  found  in  the  cases,  nor  does,  in  my  judgment, 
a  valid  distinction  exist. 

Then  comes  a  question  whether  the  general  or  common  taw  is 
changed  by  any  of  our  statutes.  I  think  not.  Section  3,  e.  74, 
Kev.  St.,  onr  statute  of  wills,  is  this:  "A  will  so  executed  is 
valid  until  destroyed,  altered,  or  revoked,  by  being  intention- 
ally burnt,  canceled,  torn,  or  obliterated  by  the  maker,  or  by 
some  person  by  his  direction  and  in  his  presence,  or  by  a  sub- 
sequent will,  codicil,  or  writing,  executed  as  a  will  is  required 
to  be,"  etc.  This  is  substantially  like  the  English  statute  of 
wills,  and  similar  to  statutes  in  most,  if  not  all,  the  American 
states,  and  is  in  precise  accordance  and  consistency  with  the 
views  already  expressed  and  the  cases  cited.  Nothing  can  be 
much  plainer.  To  revoke,  there  must  be  an  intention  to  revoke. 
If  a  testator  has  not  a  sound  or  sane  intention,  he  has  no  inten- 
tion. If  his  intention  is  supplanted  by  another  man's  intention, 
then  legally  he  has  no  intention. 

But  another  statute  is  relied  upon  as  upsetting  or  qualifying 
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tbii  Statute.  Section  7,  c.  64,  Rev.  St.,  reads  thus:  "When  tlM 
last  Till  of  any  deceased  person,  who  bad  his  domicile  in  this 
state  at  the  time  of  his  death,  is  lost,  destroyed,  suppressed,  or 
curled  out  of  the  state,  and  cannot  be  obtained  after  reasonable 
diligence,  the  execution  uid  contents  thereof  may  be  proved  by  a 
copy,  and  the  te^al  testimony  of  the  sabscribinff  witnesses  to  the 
will,  or  by  any  other  evidence  competent  to  prove  the  execution 
and  contents  of  a  will;  and,  upon  proof  of  the  continued  exist- 
ence of  such  will  np  to  the  time  of  the  decease  of  said  testator 
unrevoked,  letters  testamentary  4hall  be  granted  as  on  the  last 
will  of  the  deceased,  the  same  as  if  the  original  had  been  pro- 
duced and  proved,"  The  latter  statute  was  first  enacted  in  1861. 
The  former  has  existed  ever  since  we  were  a.  state.  Even  if  the 
phrase,  "continued  existence  of  such  last  will,"  means  physical 
existence,  which  I  do  not  a^ree  to,  even  then  the  two  acts  are  not 
inconsistent,  and  do  not  clash  with  each  other.  One  would  not 
repeal  or  limit  the  other,  any  more  than  the  other  would  the 
one.  One  would  go  further  in  some  respects  than  the  other, 
and  the  other  further  in  oth»  respects.  Each  occupies  its  own 
ground.  The  1861  act  allows  oral  or  parol  proof  of  a  will  not 
destroyed,  but  which  is  merely  suppressed  or  carried  out  of 
the  state,  while  the  other  is  silent  about  such  a  case.  The  act 
of  1861  is  declarative  and  cumulative  only,  and  does  not  abro- 
gate, or  undertake  to  abrogate,  any  other  act.  If  the  act  of 
1861  had  been  passed  to  alter  the  great  body  of  the  law  of  the 
world  upon  this  subject-matter,  its  terms  would  have  been  more 
positive  and  significant.  It  directly  admits  "other  evidence 
competent  to  prove  the  execution  and  contents  of  a  wiU"  than 
the  wiU  itself. 

But  my  judgment  inclines  strongly  to  the  belief  that  the 
phrase,  "continued  existence  of  such  last  will  up  to  the  time 
of  the  decease  of  su^  testator  unrevoked,"  does  not  mean  the 
continued  physical  existence  of  the  will.  The  word  "exist- 
ence" sometimes  means  a  physical  and  sometimes  a  legal  exist- 
ence. A  will  may  have  a  physical  and  not  a  legal  existence, 
and  vice  versa,  or  it  may  have  both.  A  deed  may  be  destroyed 
so  as  to  have  no  phyaioal  existence,  and  still  have  a  legal  exist- 
ence, if  its  contents  can  be  proved.  So  a  will  may  exist  al- 
though the  written  instrnment  be  destroyed,  and  oftentimes  a 
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vill  does  not  exi^  as  a  will  although  not  destroyed.  By  the 
statute  &«t  quoted,  "a  will  so  execnted  is  valid  until  d^royed 
by  being  intentionally  burnt."  If  unintentionally  burnt,  it  is 
still  valid,  is  still  a  will,  and  still  has  a  l^al,  bnt  not  a  physical, 
existence. 

I  think  the  phrase,  "continaed  existence  *  *  *  unrevoked," 
means  no  more  than  that  the  will  shall  oontinue  or  remain  unre- 
voked. The  Btatnte  in  this  respect  merely  repeats  the  require- 
ment of  the  common  law,  that  a  perstm  setting  up  a  destroyed 
win  shall  show  that  such  will  had  a  continued  legal  existence 
down  to  the  testator's  death;  that  is,  that  the  testator  continued 
in  the  same  mind  down  to  the  day  of  his  death.  The  phrase 
"continued  existence"  is  explained  in  Betts  v.  Jackson,  6  Wend. 
173,  to  mean  that  the  testator  permitted  it  to  stand  as  his  will 
till  hia  death;  and  it  is  there  said:  "The  execution  of  the  will 
not  only  most  be  proved,  but  there  must  be  also  satisfactory 
evidence  of  its  existence  at  the  death  of  the  testator,  or  of  his 
intention  that  it  should  exist,  and  stand  until  his  death;  that 
the  mere  fact  of  doe  execution  is  not  evidence  of  suoh  exist- 
ence or  intention."  The  deduction  is  that  if  a  will  is  made  and 
adhered  to  by  a  testator  till  his  death,  and  he  desires  it  to  exist, 
or  supposes  it  to,  then  it  does  legally  exist  till  his  death,  unre- 
voked, Uiough  prior  thereto  it  has  been  lost  or  mislaid,  or  acci- 
dentally or  fraudulently  despoiled.  The  writing  or  script  may 
be  gone,  but  the  will  remains.  But,  in  either  interpretation  of 
the  statute  of  1861,  the  conclusions  reached  will  stand.  I  am 
happy  to  add  that  I  have  consulted  some  of  my  judicial  asso- 
ciates upon  these  questions,  who  have  carefully  considered 
them,  and  concur  in  the  views  expressed  by  me  in  all  particu- 
lars. 

So  much  for  the  law  of  the  case;  then  as  to  the  facts.  Here 
I  possess  the  functions  of  a  jury.  In  deciding  facts  which  are 
suitable  for  the  jury  tribunal,  I  feel  a  disposition  to  be  aome- 
what  influenced  by  what  I  think  an  intelligent  and  fair-minded 
jury,  properly  instructed,  would  be  likely  to  do  upon  the  same 
testimony.  Certain  important  facts  appear  to  me  to  be  un- 
questionable, namely :  That  fiw  Miss  Gilkey,  the  beneficiary  un- 
der the  destroyed  oodicil,  the  testator  bad  the  fondest  and  warm- 
est affection.     Its  depth  and  strength  are  disclosed  by  a  oon- 
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tinuons  stream  of  evidence  in  his  letteis  produced,  whicli  t 
think  could  never  have  been  fully  appreciated,  had  it  come 
merely  from  the  mouth  of  witnesses.  He  spoke  it;  wrote  it; 
acted  it.  She  seemed,  partially  at  least,  to  fill  a  void  in  his 
heart  created  by  the  loss  of  a  dearly  loved  wife,  to  whom  she 
ftlone,  of  all  'the  family  about  him,  was  related.  This  affection 
oontinued  from  her  childhood  to  womanhood.  It  never  abated. 
It  baffled  all  family  opposition.  He  educated  and  sup- 
ported her,  and  seemed  desirous  to  make  her  dependent  upon 
him  for  all  her  wants.  His  letters  held  np  before  her 
vision  the  rainbow  of  promise  against  want  in  the  future.  In 
consonance  with  all  this^  when  he  found  the  sun  of  hie  life  de- 
scending, although  in  full  health  and  strength,  unasked  by  her, 
uninfluenced  by  anybody  that  I  can  see,  with  much  deliberation, 
against  family  wishes,  he  made  tiiis  codicil.  He  took  his  exe- 
cutors as  trustees  of  the  fund,  but  fortifled  himself  against  doabt 
by  adding  another  trustee.  He  resolutely  adhered  to  the  codicil 
till  his  last  sickness,  at  least.  Now,  after  he  had  lain  a  month 
on  his  deathbed,  a  very  aged  man,  weighed  down  and  weakened 
by  disease,  so  far  into  the  sunset  of  his  life  that  the  shadows 
of  its  twilight  were  fast  settling  over  his  nnderstandiug,  sur- 
rounded by  persons  naturally  disturbed  by  the  existence  of  the 
codicil,  with  no  notice  to  the  beneficiary,  with  no  after  mention 
of  it  to  her,  the  affection  between  her  and  him  lasting  till  his 
last  sands  of  life  ran  out, — he  destroyed  the  codicil.  What  cause 
was  there  for  this  change  which  so  suddenly  came  over  his 
mindt  I  think  the  inference  is  irresistible  that  the  act  was 
caused  by  another  or  others,  whether  the  influence  exerted  over 
his  mind  was  an  undue  influence  or  not.  What  his  strength 
did,  his  weakness  would  not  ha.ve  repudiated.  How  much  truth 
in  the  situation  scripturally  described:  "Verily,  verily,  I  say 
unto  thee,  when  thou  wast  young,  thon  girdeat  thyself,  and 
walkest  whither  thou  wouldst ;  but  when  thou  shalt  be  old,  thou 
Shalt  stretch  forth  thy  hands,  and  another  shall  gird  thee,  and 
carry  thee  where  thou  wouldst  not."  Nor  was  it  unnatural  that 
the  heirs  should  have  unwillingly  seen  this  bestowment  npon 
one  not  an  heir,  or  that  they  should  have  resisted  it.  Perhaps 
it  would  have  been  unnatural  in  them  if  they  had  not  resisted 
it    Undoubtedly  fKey  did  no  more  than  seemed  proper  to  do, 
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looking  at  the  matter  from  their  stand-point.  Nor  do  I,  posseas- 
ing  plenary  powers,  under  the  terms  of  the  reference,  feel  bound 
to  declare  whether  there  waa  an  nadae  influence  exercised  or  not, 
or  declare  an  absolute  conclusion  one  way  or  another  npon  the 
imues,  whether  the  testator  waa  incapacitated  from  having  a 
reasonable  or  intelligent  intention  of  revocation,  or  whether  the 
will  was  destroyed  by  him  through  some  misunderstandiog  or 
mistake. 

Suffice  it  to  say  that,  nnder  all  the  circumstances  and  oondi- 
tions  of  the  ease,  I  deem  it  expedient  to  uphold  the  codicil  in 
favor  of  Miss  Qilkey  as  unrevoked,  and  allow  it  to  be  probated, 
allowing  to  the  other  side  some  concessions  and  oonsiderations 
therefor.  First  of  which  (concessions  and  considerations)  is 
that  the  last  codicil  shall  also  be  probated.  Logically,  perhaps, 
if  the  first  codicil  stands,  the  second  should  fall.  But  as  there 
is  no  contradiction  between  the  two,  except  a  recital  in  the  last 
which  ignores  the  first,  both  may  stand.  Precisely  the  same 
point  occurred  in  an  GiMClish  case.  Robinson  v.  Clarke,  2  Prob. 
Div.  269.  The  court  there  said:  "In  a  testamentary  suit  where 
the  parties  have  come  to  an  arrangement,  under  the  terms  of 
which  the  court  is  applied  to,  to  grant  probate  of  two  testa- 
mentary instruments,  it  will  do  so,  provided  such  documents 
are  not  entirely  inconsistent  with  one  another."  In  Qoods  of 
Honywood,  L.  R.  2  Prob.  ft  Div.  251,  the  court  thought  improp- 
er words  in  the  recital  of  a  will  could  be  corrected  by  an  ex- 
planation ujKm  the  record. 

Another  concession  is  that  the  taxable  costs  of  the  i^pellee^ 
claimed  to  be  several  hundred  dollars,  shall  not  be  recovered 
from  the  estate. 

Another  concession  is  that  the  estate  shall  not  pay  the  ex- 
pense of  counsel  fees  to  the  appellee,  though  claimed,  upon  the 
ground  that  the  estate  should  be  taxed  to  pay  for  the  expense 
of  sustaining  a  codicil  which  by  law  should  be  sustained.  But 
the  bill  therefor,  $500,  which  seems  not  an  unreasonable  amount 
for  entire  services,  shall  be  paid  by  the  executors,  and  charged 
to  the  earnings  of  the  trust-estate  now  on  hand.  Or,  if  botb 
parties  should  prefer  it,  I  should  award  as  above,  and,  insteaa 
of  the  life  annuity,  order  an  absolute  conveyance  to  Miss  Gilkey 
of  the  $5,000  of  Boston  ft  Albany  stock,  together  with  the  eam- 
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ingB  of  the  $9,000  of  stocks  named  in  the  codicil,  which  have 
been  due  and  payable  since  the  death  of  the  testator  to  this 
time.  Or  I  would  make  any  other  commatation  of  the  life- 
estate  into  ready  money  or  absolnte  proper^  which  the  parties 
may  agree  to.  And  whatever  conclusion  may  be  accepted,  suit- 
able decrees  will  be  entered  aocordingly. 


NELSON  V.  THE  PUBLIC  ADMINISTRATOR. 
2  Bradf.  210.    1853. 

BRiUFOBD,  S.  Letters  of  administration  were  issued  on  the 
estate  of  deceased  to  the  Public  Administrator.  Subsequently, 
four  unattested  wills,  three  otiiers  apparently  duly  executed,  and 
fievera]  papers  of  revocation,  were  discovered.  The  latest  of  the 
executed  wills  is  dated  February  3,  1840,  and  that  is  the  instm- 
ment  now  offered  for  proof.  Its  execution  is  formally  proved 
by  the  depositions  of  the  subscribing  witnesses ;  but  it  is  urged 
that  it  has  been  reveled.  Three  of  the  allied  revocations  are 
wills  signed  bat  not  attested,  and  three  are  mere  declarations  of 
revocation,  subscribed  by  the  testator,  but  without  the  names 
of  subscribing  witnesses.  They  run  in  this  way,  "I,  James 
Matheson,  etc.,  do  hereby  abrogate  and  revoke  all  testaments, 
wills,  or  codicils  I  have,  or  might  heretofore  have  made,"  etc. 
"I,  James  Matheson,  who  have  made  and  wrote  and  signed  the 
within,  my  last  will  and  testament,  do  hereby  rescind  and  re- 
voke this  my  last  will  and  testament,  and  all  or  any  otiier  wills 
and  testaments  or  codicils  of  wills,  formerly  or  heretofore  made 
by  me, ' '  etc.  ' '  I  hereby  rescind  and  revoke  these  my  last  wiUs 
and  testaments,  or  any  other  wills  and  testaments,  or  codicils 
of  wills  formerly  or  heretofore  made  by  me."  The  first  of 
these  was  on  a  separate  sheet  of  paper,  the  second  on  what 
appears  to  have  been  a  wrapper,  and  the  third  on  the  back 
of  a  will  esecnted  in  1839.  They  are  all  posterior  in  date 
to  the  will  propounded  for  proof.  They  express,  as  strong- 
ly as  anything  can,  a  determination  to  rescind  every  in- 
strument of  testamentary  character  ever  executed  by  the  tea- 
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tator;  and  they  expres  this  npeattsdiy,  showing  a  continued 
and  earnest  intention  to  revoke.  They  show  that  the  testator 
supposed  the  mere  writing  and  sabseribing  them  was  BufB- 
eient  to  constitate  a  present  operative  act  of  rerooation,  and 
that  his  will  executed  in  1840,  was  not  conformable  to  his  subse- 
quent wishes.  But  notwithstanding  this  mistaken  supposition, 
and  this  undeniable  evidence  of  an  intention  to  revoke  all  wills, 
the  law  must  govern,  though  the  rules  adopted  for  wise  and 
salutary  purposes  may  seem  hard  in  this  particular  case.  The 
statute  is  just  aa  rigid  on  the  subject  of  written  revocations  as 
in  regard  to  the  execution  of  wills.  A  revocation  in  writing, 
to  be  valid,  mmt  be  "executed  with  the  same  formalities  with 
which  the  will  itself  was  required  by  law  to  be  executed. "  The 
testator  might  have  revf^ed  by  boming,  tearing,  cancelling, 
obliterating,  or  destroying ;  bat  he  selected  the  mode  of  revoca- 
tion by  writing,  and  has  failed  in  accomplishing  his  object  from 
want  of  the  necessary  formalities.  What  would  be  the  effect  of 
a  written  declaration  of  revocation  upo4  an  executed  will — 
whether  it  oould  be  regarded  aa  a  present  attempt  at  eanceUa- 
tion — it  is  not  necefflary  to  comider;  for  the  will  upon  which 
(me  of  these  revocations  was  written  is  anterior  in  date  to  the 
one  propounded.  I  see  no  room,  therefore,  for  any  argument 
on  the  subject :  the  terms  of  the  statute  are  clear  and  unequivo- 
cal; the  testator  has  adopted  a  manner  of  revocation  in  which 
he  has  failed  to  comply  with  the  law,  and  these  informal  acta 
have  no  legal  validity.  The  will  must,  therefore,  be  decreed  to 
have  been  duly  proved. 


MDNDT  V.  MUNDT. 

15  N,  J.  Eg.  390.    1858. 

Application  for  probate. 

The  application  was  denied  by  the  Orphans'  Court,  and  this 
appeal  was  taken. 

Two  principal  questions  were  involved, — ^whether  the  will  had 
been  duly  executed  (which  is  here  found  in  the  sfBtmatlTe), 
and  next,  whether  it  had  been  revoked. 
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Thb  Oboinart.  (After  finding  th&t  teetotor  waa  oompetent  to 
make  a  will.) 

There  was  some  testimony  taken  also  in  reference  to  the  can- 
cellation of  the  will.  A  witness  says,  "I  was  at  his  (testator's) 
hooae  fifteen  years  ago,  and  Mr.  Mnndy  asked  bis  wife  for  the 
will,  and  she  said  it  was  at  Piscataw^-town;  she  said  to  Mr. 
Mnndy,  what  do  you  want  of  it  t  he  said,  I  want  to  bum  it  ap ; 
she  said,  it  is  at  Piscataway-town ;  she  said,  when  I  go  down 
there  I  will  get  it;  when  she  came  home,  he  asked  her  if  she 
had  got  the  will — she  said  not — ^what  do  yon  want  of  it  f  I  want 
to  bnm  it  ap,  he  said;  she  sud,  I  have  burnt  it  up;  that  waa 
about  fifteen  years  ago."  If  implicit  confidence  could  be  placed 
in  the  testimony  of  this  witness,  it  would  not  affect  the  validity 
of  the  will.  The  will  was  not  burnt  up.  The  testator  ou^t  not 
to  have  relied  upon  the  declaration  of  his  wife.  If  he  had  seri* 
ously  desired  to  cancel  the  will,  he  could  have  done  it  without 
having  the  will  in  his  pofisessioQ.  The  will  could  be  cancelled 
in  no  other  way  than  by  its  being  burned,  cancelled,  torn,  or 
obliterated  by  the  testator  himself,  or  in  his  presence  and  by  his 
direction  and  consent,  or  by  a  revocation  in  writing,  executed  in 
the  same  manner  as  wills  are  required  to  be  executed.  This 
will  was  neither  cancelled  nor  revoked  in  the  manner  directed  by 
the  statute 

The  decree  of  the  Orphans'  Court  of  the  county  of  Middlesex 
must  be  reversed,  and  the  will  be  admitted  to  probate.  Letters 
may  be  taken  out  in  this  court,  or  the  proceedings  m^  be  re- 
manded, and  letters  taken  out  in  the  court  below. 


Eow  Revocation  ia  Effected — 1.    By  Direct  Act  of  the  Testator.* 

HOITT  V.  HOITT. 

63  If.  S.  475,  3  Atl.  604.     1886. 

Appeal  from  probate  oonrt. 

Alfred  Hoitt  duly  executed  a  will,  bearing  date  February  12, 
1864.    At  that  date  his  family  consisted  of  his  wife  and  their 
•  Bm  Becik  &89-990,  ToL  7,  CTClopedla  at  Law. 
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six  sonii  and  seven  dane:hter8,  of  whom  ten  were  of  age.  His 
wife  died  April  25,  1877,  and  one  of  Iub  sona,  who  was  one  of 
four  sons  named  in  the  will  as  residuary  legatees,  died  un- 
nuuried  in  1877.  He  married  a  second  wife  January  6,  1879, 
who  sarvived  him.  There  was  no  issae  of  the  second  marriage. 
The  testator  died  November  9,  1883.  At  the  time  of  making  the 
will  his  estate  amounted  to  some  |26,000,  about  two-thirds  of 
which  was  realty,  and  consisted  of  eight  different  parcels.  In- 
cluded in  the  personalty  were  60  shares  of  the  Boston  &  Maine 
Bailroad,  and  20  shares  in  the  Langdon  Bank.  These  stocks  were 
specifically  bequeathed,  but,  with  the  exception  of  four  shares 
of  the  railroad  stock;  were  subsequently  sold  by  the  testator, 
and  not  replaced.  All  of  the  realty  was  specifically  devised,  but 
the  testator  afterwards  disposed  of  the  greater  portiim  of  it. 
He  subsequently  acquired  by  purchase  and  was  possessed  at 
his  decease  of  other  real  estate  of  the  value  of  about  $52,000. 
His  entire  estate,  at  the  time  of  his  death,  was  appraised  at 
$70,951.82.  Four  sons  were  named  by  the  testator  as  residuary 
legatees,  one  of  whom  died  unmarried  in  1877.  All  the  other 
children  survived  the  testator.  When  the  will  was  executed,  the 
residue  of  the  estate  was  inconsiderable.  After  the  testator's 
decease  the  will  was  found  in  his  safe,  in  a  bundle  of  papers  of 
no  pecuniary  value.  Included  in  this  bundle  were  several  ap- 
parently incomplete  drafts  or  memoranda  of  wills,  never  exe- 
cuted, without  date,  some  of  which  were  apparent^  made  since 
the  date  of  said  will. 

In  the  trial  court  the  appellee  offered  evidence  of  the  oral 
declarations  of  the  testator  to  show  that  it  was  his  understand- 
ing that  the  will  was  revoked,  and  also  to  show  that  it  was  not 
his  intention  to  pass  by  his  will  after-acquired  real  estate.  To 
this  the  appellant  objected.  The  court  sustained  the  objection, 
and  the  appellee  excepted.  The  decree  of  the  probate  oourt  dis- 
allowed the  will, 

BiXH>aBTT,  J.  No  express  revocation  appears  in  this  case.  The 
will  of  the  testator,  executed  in  aecordance  with  the  statute  for- 
malities, has  not  been  rev<^ed  by  any  subsequent ' '  will  or  codicil, 
or  by  some  writing  axteoted  in  the  same  manner,  or  by  csocel- 
ing,  tearing,  obliterating,  or  otherwise  destroying  the  same  by 
the  testator,  or  1^  soma  pnwm  by  his  consent  and  in  his  ptm- 
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ence,"  oa  reqoired  by  Gen.  L&wa,  c.  193,  §  14.  On  the  contraiy, 
it  was  found  in  Ms  safe  after  his  decease,  and  in  its  original 
condition.  It  is  tme  that  it  ww  in  a  bundle  of  papers  of  no 
pecuniary  valne,  and  that  "included  in  thisbuodle  were  several 
apparently  incomplete  drafts  or  memoranda  of  wills  nerer  exe- 
cuted, without  date,  some  of  which  were  apparently  made  since 
the  date  of  said  will."  But  Fellows  v.  Allen,  60  N.  H.  439, 441, 
is  a  recent  and  direct  authority  that  the  fact  of  a  will  being 
found  among  worthless  papers  woi^  no  revocation  of  it;  and 
&e  authorities,  as  well  as  reason,  demonstrate  that  the  memo- 
randa, which,  at  most,  are  merely  evidentiary  facts  of  an  in- 
choate intention  to  make  another  will,  have  no  legal  significance 
ifi  acts  of  revocation;  for,  although  the  purpose  of  the  mind 
always  gives  character  to  the  act  done,  still,  the  legislature  hav- 
ing established  certain  modes  by  which  a  will  may  be  revoked, 
it  is  not  within  the  legitimate  power  of  courts  to  dispense  with 
Bui^  requirements,  and  accept  even  a  definite  intuition  to  per- 
form the  prescribed  act  for  the  act  itself. 

Neither  has  the  will  become  in<q>erative,  as  a  whole,  from 
necessity,  either  by  an  entire  loss  of  the  testator's  estate,  or  its 
total  alienation,  or  by  the  decease  of  all  the  devisees  without 
descendants,  and  so  leaving  nothing  upon  which  it  can  operate. 
If,  therefore,  there  has  been  a  valid  revocation,  it  must  be  one 
arising  from  legal  presumption  or  implication ;  and  this  in  fact 
is  the  principal  contention. 

The  existing  statute  as  to  the  revocation  of  wills,  which  was 
originally  adopted  in  1822,  after  pointing  out  the  modes  by 
which  a  will  may  be  revoked,  expressly  excepts  any  revocation 
implied  by  law  from  changes  in  the  circumstances  of  the  testa- 
tor, his  family,  devisees,  or  estate,  occurring  between  the  time 
of  making  the  will  and  his  death.  Qen.  Laws,  c.  193,  §§  14,  15. 
But  what  those  changes  are,  section  15  does  not  in  any  manner 
attempt  to  define;  and  the  effect  consequently  is  to  leave  the 
matter  of  revocation  by  legal  implication  just  as  it  stood  before 
the  enactment  of  that  section.  That  is  to  say,  section  15  (which 
in  the  act  of  1822  was  a  proviso  to  what  is  now  section  14)  is 
to  be  taken,  not  as  a  recognition  and  adoption  of  the  common- 
law  doctrine  of  implied  revocation,  but  as  a  recognition  and 
adoption  of  the  English  decisions  under  sections  5,  6,  and  22  of 
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the  EagUali  statute  of  frauds  relative  to  the  revocation  of  wills, 
passed  in  1676 ;  for  the  oommon  law  aa  to  sach  revocations  was 
abrogated  by  that  statute.  The  English  statute  was  doubtless 
the  basis  and  model  of  our  statute,  directly  or  indirectly,  and 
the  proviso  in  the  l-atter,  we  think,  is  to  be  regarded  as  merely 
explanatory  of  the  preceding  part  of  the  section  prescribing 
the  manner  of  express  revocation.  Practically  and  in  effect  it 
was  an  adoption,  under  then  existing  conditions,  of  snob  im- 
plied revocations  as  had  been  introduced  and  established  by 
the  English  courts,  contrary  to  the  plain  meaning  of  the  English 
statute,  and  solely  through  the  usurpation  of  legislative  power. 
But  the  English  courts  did  not  go  the  lengAi  of  establishing  a 
rule  that  revocation  mi^t  be  shown  by  any  change  of  circum- 
stances affording  satisfactory  evidence  of  the  testator's  revok- 
ing intention,  but  stopped  far  short  of  it,  and  restricted  its 
application  to  a  few  exceptional  eases,  as  to  which  it  was  held 
the  statute  did  not  apply.  Hence  there  is  no  tenable  ground 
for  holding  that  any  causes  of  revocation  were  intended  by  our 
legislature  to  be  embraced  in  the  proviso  to  the  act  of  1822, 
aside  from  the  existing  exceptions  established  by  the  English 
courts  upon  supposed  equitable  considerations;  and  much  lees 
can  it  be  held  that  any  alteration  was  effected  or  intended  by 
the  Revision  of  1842,  making  the  proviso  a  Bepu?ate  section,  and 
slightly  changing  its  phraseology.  And,  as  strongly  tending  to 
show  that  the  purpose  of  the  legislature  was  such  aa  has  been  in- 
dicated, and  that  such  has  been  the  universal  understanding 
of  the  bar  of  this  state,  it  is  a  significant  fact  that  no  litigation 
has  arisen  as  to  the  legislative  intent,  or  the  meaning  of  the 
language  used  in  its  expression,  during  the  more  than  60  years 
which  have  elapsed  since  the  statute  was  first  enacted. 

No  new  cause  of  revocation  being  introduced  by  the  statute, 
the  true  inquiry  is  whether  the  facts  of  this  case  bring  it  with- 
in any  of  the  exceptions  upon  the  subject  of  implied  revocation 
recognized  by  the  English  courts  after  the  adoption  of  the  statute 
of  1676,  which  were  quite  limited  in  number,  and  reasonably 
well  defined  and  understood  at  the  time  onr  statute  was  en- 
acted.  The  oauses  assigned  upon  this  point  as  ground  of  revo- 
cation are  subsequent  changes  in  the  oirciunstances  of  the  de- 
ceased, his  family  and  estate.    They  ar^  sobetantially,  the  death 
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of  his  wife  and  his  son  Fnankliii,  both  of  whom  were  l^stees ; 
biB  second  marriage,  bot  witboDt  inue;  the  alienation  of  the 
larger  portion  of  his  estate;  and  its  nearly  threefold  increase 
ui  value  through  natural  causes  and  judicious  investanenta. 

But  total  revocation  cannot  be  implied  from  the  death 
of  the  wife  and  the  son.  "The  death  of  a  devisee  is  a  contin- 
gency alw^B  in  view."  Shaw,  C.  J.,  in  Warner  v.  Beach,  4 
Gray,  162,  164.  "I  know  of  no  case,"  said  Dennum,  C.  J.,  in 
Doe  T.  EdliQ,  4  Adol.  &  £.  586,  "where  it  has  been  held  that 
the  removal  of  an  object  of  affection  and  bounty,  by  death,  has 
been  taken  to  be  an  implied  revooatlon  of  a  will,  and,  in  my 
opinion,  it  does  not  operate  so."  And  see  Fellows  v.  Allen, 
supra. 

Nor  can  it  be  implied  from  the  testator 's  remarriage,  because 
the  indispensable  common-law  requisite  of  the  subsequent  birth 
of  a  child  is  lacking.  1  Jarm.  WiUs,  (5tfa  Amer.  Ed.)  272;  1 
Bedf.  Wills,  293;  Pars.  Wills,  •SSj  Worth.  Wills,  •528.  "This 
principle  of  law  is  incontrovertibly  established."  4  Kent,  Comm. 
522.  And  in  this  connection  it  should  also  be  bwne  in  mind  that 
the  rule  never  applied  except  in  cases  where  the  wife  and  after- 
bom  children,  the  new  objects  of  duty,  were  wholly  unprovided 
for  in  the  will,  and  where  there  was  an  entire  disposition  of  th« 
whole  estate  to  their  exclusion  and  prejudice;  therefore,  inaa- 
mach  as  the  widow  and  children  of  a  testator  not  provided  for 
in  a  will  are,  under  our  statute,  entitled  to  the  same  share  of 
the  estate  as  if  he  had  died  intestate,  the  sole  reason  upon  which 
the  rule  was  grounded  no  longer  exista,  and  so  the  rule  itself 
has  become  inoperative  and  obsolete  in  this  jurisdietion. 

The  inquiry  thus  becomes  restricted  to  the  effect  of  the  changes 
in  the  testator's  property;  the  phrase  "circumstances  of  the  tes- 
tator," etc.,  relating  to  new  family  ties,  and  not  to  changes  in 
property.  4  Kent,  Comm.  521,  and  authorities  generally.  Bat 
if  it  were  apparent,  as  it  certainly  is  not,  that  in  the  case  of  a 
testator  an  entire  revocation  by  legal  implication  resulted, 
either  before  or  after  the  statute  of  1676,  from  any  change  what- 
ever of  condition  or  circnmstances  except  that  of  a  subsequent 
marriage  and  child,  it  is  the  undoubted  general  rule  that  a  par- 
tial revocation  only  produces  what  is  inaptly  and  inaccurately 
termed  a  revocation  pro  fanto,  instead  of  an  ademptjcn,  of  the 
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SQbject  of  the  deviae,  and  thus  necessarily  Umita  the  operation 
of  the  will  to  the  extent  of  the  alienation;  not,  however,  by 
reason  of  any  defect  in  the  will  itself,  bat  becaose  it  pleased 
the  testator  to  make  a  disposition  of  such  part  of  his  estate  dif- 
ferent from  what  he  originally  intended,  which  it  is  always 
competent  for  him  to  do  either  by  a  conveyance,  or  a  new  will 
or  codicil.  See  Fellows  v.  Allen,  supra;  Carter  v.  Thomas,  4 
GreenL  341,  343,  344;  Graves  v.  Sheldon,  2  D.  Chip.  71,  75; 
Blandin  v.  Blandin,  9  Vt.  210,  211;  Hawes  v.  Humphrey,  9 
Pick.  350 ;  Terry  v.  Edminster,  Id.  355,  note ;  Webster  v.  Web- 
ster, 105  Mass.  538,  542;  Balliet's  Appeal,  14  Pa.  St.  451; 
Brush  V.  Brush,  11  Ohio,  287 ;  Floyd  v.  Floyd,  7  B.  Men.  290 ; 
In  re  Nan  Michel,  14  Johns.  324 ;  McNaughton  v.  McNaughton, 
34  N.  T.  201 ;  Warren  v.  Taylor,  56  Iowa,  182,  9  N.  W.  Rep. 
128 ;  Wells  V.  Wells,  35  Miss.  638 ;  Brydges  v.  Duchess  of  Chan- 
doa,  2  Ves.  Jr.  417 ;  4  Dane,  Abr.  576,  577 ;  Love.  Wills,  358 ; 
1  Kedf.  Wills,  335;  Pars.  Wills,  63.  "Conveying  a  part  of  the 
estate  upon  which  the  will  would  otherwise  operate,  indicates  a 
ehange  of  purpose  in  the  testator  as  to  that  part;  but  suffering 
the  will  to  remain  uncanceled  evineeH  that  his  intention  is  un- 
efaanged  with  respect  to  other  property  bequeathed  or  devised 
therein."    Weston,  J,,  in  Carter  v.  Thomas,  supra,  344- 

The  remaining  circumstance,  thait  of  the  increase  of  the  estate, 
upon  obvious  considerations  of  public  policy,  has  no  weight ;  and 
rto  this  effect  is  the  great  preponderance  of  authority.  Warner 
V.  Beach,  Webster  v.  Webster,  Graves  v.  Sheldon,  Blandin  v. 
Blandin,  and  Balliet's  Appesl,  supra;  Brush  v.  Wilkins,  4 
Johns.  Ch.  507,  518,  519 ;  Wogan  v.  Small,  11  Serg.  &  B.  141, 
145;  Vandemark  v.  Tandemark,  26  Barb.  416;  Yerdier  v. 
Verdier,  8  Rich.  Law,  135.  "A  merely  general  change,  in  the 
testator's  circumstances,  as  it  regards  the  amount  and  relative 
value  of  his  property,  will  not  in  general,  if  ever,  have  the  effect 
to  revoke  a  will,  since  the  testator,  by  suffering  it  to  remain  nn- 
oanoeled,  does  in  effect  reaffirm  it,  from  day  to  day,  until  the 
terminatioi)  of  his  conscious  existence."    1  Redf.  Wills,  298. 

The  conclusion,  then,  is  that  the  subsequent  changes  in  the 
circumstances  of  the  testator,  his  family  and  estate,  do  not  imply 
a  revocation  of  his  will.  To  effect  a  revocation  both  the  English 
and  New  Hampshire  statutes  require  certain  specified  things. 
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which  are  lacking  Id  this  ease,  to  be  done,  and  not  nterel7  oon- 
templated  or  eren  aotnally  intended  to  be  done.  It  is  true  that 
at  an  early  day  the  English  common-law  ooorta  fell  into  the 
error  of  exercisuig  legislative  pover,  and  materially  amending 
the  statute  of  1676  by  enlarging  its  specific  methods  of  revoca- 
tion so  as  to  include  revocartions  founded  upon  new  family  ties 
and  obligations  on  the  part  of  the  testator,  arising  from  subse- 
quent marriage,  issue,  and  leaving  wife  and  child  without  pro- 
vision; and  that,  inasmnch  as  our  statute  must  be  regarded  as 
a  substantial  re-enactment  of  that  statute  in  the  sense  in  which 
it  had  been  interpreted  by  the  English  courts  anterior  to  1822, 
full  effect  must  be  given  to  their  deciaions,  although  plain  en- 
'  «roachmentB  upon  legislative  power;  yet  no  rule  was  ezprassly 
established,  and  none  can  be  inferred  from  the  decisions,  that 
makes  it  onr  duty  to  trespaas  atill  further  upon  the  legislative 
domain,  and  so  far  judicially  repeal  the  statute  as  to  hold  that 
'the  present  ease  does  not  come  within  the  purview  of  its  four- 
teenth section.  Even  the  English  courts  had  come  to  a  halt 
prior  to  1822,  and  refused  to  extend  the  rule  as  t«  implied  revo- 
cations beyond  the  precedents,  and  so  have  the  American  courts 
quite  uniformly.  See  Doe  v.  Barford,  4  Maule  &  S.  10;  TUgbr 
man,  C.  J.,  in  Wogan  v.  Small,  supra,  and  authorities  generally. 
The  rule  for  which  the  appellee  contends  is  that  a  revocation 
may  be  proved  or  disproved  by  any  circumstantial  evidence 
showing  the  testator's  intention ;  but  the  precedents  do  not  sup- 
port the  contention.  On  the  contrary,  after  a  most  thorou^ 
examination  of  the  cases  reported  before  the  enactment  of  the 
New  Hampshire  statute,  it  was  unaninwusly  held  in  Marston  v. 
Roe,  8  Adol.  &  E.  14,  by  the  14  judges  sitting  in  the  canse,  that 
implied  revocation  takes  place  in  consequence  of  a  rule  or 
principle  of  law,  independently  altogether  of  any  question  of 
intention;  and  there  is  no  reason  to  suppose  that  the  legislature 
of  1822  took  a  different  view  of  the  reported  cases.  If  their 
purpose  was  to  make  intention  of  itself  a  ground  of  revocation, 
and  thus  inevitably  incite  litigation  and  "produce  infinite  un- 
certainty and  delay  in  the  settlement  of  estates,"  the  presump- 
tion is  that  the  statute  would  have  been  drawn  accordingly. 
Even  Johnston  v.  Johnston,  1  Phillim.  Ecc.  447,  upon  which 
great  stress  has  been  laid  by  the  i^f^Uee,  while  holding  the 
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subsequeot  birtli  of  a  portionless  child  to  be  an  indispensable 
requisite  wbich  would  effect  a  revooation  vhen  aided  by  other 
circumstances,  and  s  subsequent  marriage  not  to  be  an  essential 
requisite,  does  not  hold  that  the  revoking  intent  may  be  in- 
terred from  a  general  change  of  circnmstances  simply,  but 
makes  the  oontrolling  principle  rest  upon  nevr  moral  obligations 
and  family  ties  arising  after  the  making  of  the  will,  and  thus 
limits  its  application  to  cases  of  subsequent  marriage  or  birth 
in  which  the  wife  or  child  woold  otherwise  be  left  wittiout  pro- 
vision for  support.  This  case,  however,  is  not  relevant,  the 
will  being  one  of  personalty  only,  and  the  decision  being  made 
by  an  ecclesiastical  court,  unincumbered  by  statute  provisions; 
and  if  it  were  relevant,  its  governing  principle,  when  applied  to 
this  case,  would  be  fatal  to  the  appellees,  for  the  reason  that  no 
child  was  bom  to  the  testator  subsequently  to  the  execution  of 
bis  will.  This  being  so,  it  is  of  no  practical  consequence  here 
whether  the  doctnne  of  implied  revocation  rests  upon  the  fact 
of  a  changed  intenti<m,  as  held  in  Johnston  v.  Johnston,  or 
takes  place  in  consequence  of  a  rule  or  principle  of  law  founded 
on  a  tacit  condition  annexed  to  the  will  itself  when  made,  in- 
dependently altogether  of  any  question  of  intention,  as  held 
in  Marston  v.  Boe;  for  the  application  of  either  principle  to  the 
facts  of  this  case  leaves  the  wlU  uiirev<^ed,  because  they  fail 
to  bring  it  within  any  of  the  exceptions  introduced  by  the 
ecclesiastieal  or  common-law  oonrta. 

But  in  respect  of  intention  there  is  another  consideration 
which  may  properly  be  adverted  to.  If  the  drenmstantial  evi- 
dence appeanng  in  the  ease  were  competent  in  law  and  sufficient 
in  fact  to  show  a  change  of  intention  on  the  part  of  the  testator 
as  to  bis  final  disposition  of  his  property,  it  would  not  appear 
that  his  intention  would  be  less  defeated  by  disallowing  this 
will  than  by  allowing  it  The  only  issue  is  testacy  or  intestacy. 
To  this  issue  the  inquiry  as  to  the  testator's  intention  is  lim- 
ited i  and,  whatever  testamentary  diange  he  may  have  thought 
of  making,  he  had  no  thought  of  dying  intestate,  and  leaving 
his  property  to  be  disposed  of  by  the  statutory  rule  of  descent 
and  distribution.  There  is  no  authorized  conjectare  that,  if 
the  alternative  of  intestacy  or  the  unaltered  will  had  been 
presented  to  him,  he  wonld  have  preferred  the  former  rather 
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thsQ  the  latter.  Hence,  if  all  the  circiunatantial  evidence  were 
admissible,  and  if  it  proved  all  the  appellee  claims,  the  question 
it  would  present  would  he,  not  how  the  testator's  intent  could 
be  carried  into  effect,  but  how  it  should  be  defeated.  Ihe  choice 
would  be  restricted  to  two  modes  of  violation,  one  testate,  and 
the  other  intestate;  and  the  former,  supported  b;  the  written 
and  uncanceled  evidence,  which  the  law  regards  as  the  best, 
would  prevail  over  the  latter,  which  would  be  sostwned  by 
no  proof,  competent  or  incompetent,  and  by  no  presumption 
of  law  or  fact  The  testator  not  intending  to  die  intestate,  the 
decree  of  disallowanoe  for  which  the  appellee  contends  would 
be  an  intestate  reversal  of  a  testamentary  purpose.  "But  Oen. 
Hoitt  intended  to  change  his  will."  Suppose  he  did;  the 
change  could  not  now  be  made.  The  intended  alteration  (if 
there  was  one)  is  not  known,  and  the  altering  power  has  ceased. 

The  proffered  oral  declarations  of  the  testator  to  the  effect 
that  he  understood  the  will  was  revoked,  were  rightly  rejected. 
The  mere  understanding  of  a  testator  cannot  revoke  his  will,  for 
legal  requirements  cannot  be  thus  abn^ted;  nor  can  his  oral 
declarations,  for  wills  cannot  be  revoked  by  parol;  nor,  upon 
the  great  weight  of  authority,  are  such  declarations  evidence, 
unless  they  accompany  some  act  of  revocation,  and  thereby 
become  a  part  of  the  res  gestae.  Jackson  v.  Kniff^i,  2  Johns. 
81;  Dan  v.  Brown,  4  Cow.  483;  Clark  v.  Smith,  34  Barb.  140; 
Waterman  v.  Whitney,  11  N.  Y.  157;  Randall  v.  Beatty,  31  N. 
J.  Eq.  643;  Lewis  v.  Lewis,  2  Watts  &  S.  455;  Hargroves  v. 
Eedd,  43  Ga.  142,  160;  Gay  v.  Gay,  60  Iowa,  415,  14  N.  W. 
Eep.  238;  Bodgers  v.  Rodgera,  6  HeiA.  489;  Smith  v.  Pennw,  1 
Gall.  170;  Doe  v.  Pahner,  16  Adol.  &  B.  747;  2  QreenL  Ev. 
(9th  Ed.)  ?  690;  Abb.  Tr.  Ev.  124;  2  Starkie,  Ev.  (3d  Ed.) 
1286;  1  Redf.  Wills,  331. 

Such  declarations,  also,  were  not  competent,  upon  the  tes- 
tator's intention  not  to  paas  by  his  will  after-acquired  real 
estate.  If  it  contrary  intent  is  inferable  from  the  will  itself, 
it  cannot  be  disproved  by  extrinsic  evidence.  If  it  is  not  thus 
inferable,  and  may  be  ascertained  by  the  weight  of  competent 
evidence,  his  declarations  are  not  a  part  of  such  evidence. 

Decree  of  the  probate  court  reversed.    WiU  allowed. 

Allek,  J.,  did  not  sit.    The  othen  concurred. 
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DOE  DEM.  REED  v.  ALICE  HARRIS. 
6  Ad  d;  El.  209,  Court  of  King's  Bench.     1837. 

Ejectment. 

The  lessor  of  the  plaintiff  claimed  as  heir,  the  defendant  as 
devisee  of  John  Reed.  The  question  was  whether  a  certain  will 
of  John  Reed  had  been  duly  revoked. 

The  testator,  an  old  and  infirm  man,  died  December  31,  1834. 
The  learned  trial  judge  (Patteson)  stated  to  the  jury  that  if 
they  believed  the  evidence  of  Esther  Trebarne,  and  were  satis- 
fied that  the  testator  threw  the  will  on  the  fire  intendit^  to 
bum  it,  that  Alice  Harris  took  it  off  a^inst  his  will,  that  he 
afterwards  insisted  on  its  being  thrown  on  the  fire  again,  with 
intent  that  it  should  be  burnt,  sjid  that  she  then  promised  to 
bum  it,  there  was  a  sufficient  cancellation  within  the  statute. 
Verdict  for  plaintiff.  Rule  nisi  for  new  trial  on  ground  of 
misdirection. 

Chilton  and  James  now  shewed  cause. 

John  Evans  and  E.  V.  Williams,  contra,  were  stopped  by  the 
court. 

Patteson,  J.  I  am  quite  satisfied  that  I  left  this  case  wrong- 
ly to  the  jury.  I  did  not  see  the  distinction  between  the  present 
case  and  Bibb  dem.  Mole  v.  Thomas,  as  I  ought.  There  some- 
thing had  been  done  which  the  court  considered  to  be  a  baming 
and  a  tearing  of  the  will.  [In  that  case,]  The  testator  is 
described,  not  as  merely  having  done  something  to  the  comer 
of  the  will,  but  as  having  given  it  "something  of  a  rip  with 
his  bands,"  and  so  tore  it  "as  almost  to  tear  a  bit  off."  It  is 
plain  that,  on  the  production  of  the  instrument,  it  would  ap- 
pear (though  I  do  not  think  that  important)  that  there  had 
been  some  tearing  of  the  will  itself.  As  the  act  says  that  there 
must  be  a  tearing  or  burning  of  the  instrument  itself,  a  mere 
singeing  of  the  comer  of  an  envelope  is  not  sufQcient.  To  hold 
that  it  was  so  would  be  saying  that  a  strong  intention  to  bum 
WIS  a  borning.  There  must  be,  at  all  events,  a  partial  burning 
of  the  instrument  itaelf :  I  do  not  say  Uiat  a  quantity  of  words 
muflt  be  burnt;  but  there  most  be  a  bumii^  of  the  paper  on 
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which  the  will  is.    I  am  quite  satisfied  that  I  was  wrong  in  1117 
direction  to  the  jary. 

Opinions  to  the  same  effect  were  rendered  by  Iiobd  Dbmham, 
C.  J.,  and  CoiaBiDeBy  J. 

Ride  absolute. 


BIBB  ON  THE  DEMISE  OP  MOLE  AND  WIFE  ▼. 

THOMAS. 

3  Wm.  Blackslone  1043.  1776. 

Ejectment. 

On  trial  before  Hotham,  Baron,  the  question  was,  whether  a 
(rill  made  by  one  William  Palin  was  duly  revoked.  Zt  appeared 
in  evidence  that  Palin  (who  had  for  two  months  together  fre- 
quently declared  himself  disccmtented  with  his  will),  being  one 
d^y  in  bed  near  the  fire,  ordered  Mary  Wilson,  who  attended 
him,  to  fetch  his  will,  which  she  did,  and  delivered  it  to  him;  it 
being  then  whole,  only  somewhat  creased.  He  opened  it,  looked 
at  it,  then  gave  it  something  of  a  rip  with  his  hands,  and  so 
tore  it  as  almost  to  tear  a  bit  off;  then  rumpled  it  together,  and 
threw  it  on  the  fire ;  but  it  fell  off.  However,  it  most  soon  have 
been  burnt,  had  not  Mary  Wilson  taken  it  up,  and  put  it  in 
her  pocket.  Palin  did  not  see  her  take  it  up,  but  seemed  to 
have  some  suspicion  of  it,  as  he  asked  her  what  she  was  at,  at 
which  she  made  little  or  no  answer.  He  at  several  times  after- 
wards said,  "That  was  not  and  should  not  be  his  will,"  and 
bid  her  destroy  it.  She  said  at  first,  "  So  I  will,  when  you  have 
made  another";  but  afterwards,  upon  his  repeated  enquiries, 
she  told  him  she  had  destroyed  it  (though  in  fact  it  was  never 
destroyed),  and  she  believed  he  imagined  it  was  so.  She  asked 
him,  when  the  will  was  burnt,  whom  his  estate  would  go  tot 
He  answered,  to  his  sister  and  her  children.  He  afterwards  told 
one  J.  E.  that  he  had  destroyed  his  will,  md  should  make  no 
other  till  he  had  seen  his  brother  John  Mills,  and  desired  J.  E. 
would  tell  him  so,  and  that  he  wanted  to  see  him.  He  after- 
wards wrote  to  Mills  in  these  terms:  "Dear  brother,  I  have 
destroyed  my  will  which  I  made,  for  npcm  serious  ccmsideration 
I  was  not  easy  in  my  mind  about  that  will."    Afterwards  de- 
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sires  him  "to  come  down,  for  if  I  die  intestate  it  will  cause 
oneasinesa."  He,  however,  died  without  makiiig  aoy  other  wilL 
The  jury,  with  whom  the  judge  ooncoired,  thought  this  a  Buffl- 
cient  revocation  of  the  will,  and  theref<we  foond  a  verdict  for 
the  plaintiff,  the  lessee  of  t^e  heir-at-law. 

Orose  moved  for  a  new  trial,  because  this  was  not  a  sufficient 
revocation  within  the  statute  of  frauds. 

Davy  end  Adair  shewed  cause. 

And  per  tot.  Cur.  (Db  Grey,  C.  J,,  Gould,  Bi^ckstonb,  and 
Nabes,  JJ.)  This  is  a  sufficient  revocation.  A  revocation  under 
the  statute  may  be  effected,  either  by  framing  a  new  will 
amounting  to  a  revocation  of  the  first,  or  by  some  act  done  to 
the  instrument  or  will  iteelf,  viz.,  burning,  tearing,  cancelling,  or 
obliteration  and  consent.  But  these  must  be  done  animo 
revocandi.  Onyons  and  Tryersj  Hide  and  Hide,  1  Equ.  Cas. 
Abr.  409.  Each  must  accompany  the  other ;  revocation  is  an  act 
of  the  mind,  which  must  be  demonstrated  by  some  outward  and 
visible  sign  or  symbol  of  revocation.  The  statute  has  specified 
four  of  these;  and  if  these  or  any  of  them  are  [performed  in  the 
slightest  manner,  this,  joined  with  the  declared  intent,  will  be 
a  good  revocation.  It  is  not  necessary  that  the  will,  or  instru- 
ment itself,  be  totally  destroyed  or  consumed,  burnt,  or  torn  to 
pieces.  The  present  case  falls  within  two  of  the  specific  acts 
described  by  the  statute.  It  is  both  a  boming  and  a  tearing. 
Throwing  it  on  the  fire,  with  an  intent  to  bum,  though  it  is 
only  very  sli^Uy  singed,  and  falls  off.  is  sufficient  within  the 
ttatnte. 

Buh  disefuu'ged. 


IN  THE  GOODS  OP  HBNKIETTA  G.  MORTON. 
12  P.  D.  141.  1887. 

Henrietta  G.  Morton,  late  of  Newcastle-on-Tyne,  defeased, 
died  January  26,  1887,  having  duly  executed  a  last  will  bearing 
date  September  16,  1853.  After  her  death  the  will,  which  had 
remained  in  her  possession,  was  found  in  a  trunk  with  the  signa- 
tores  of  the  testatrix  and  the  attesting  witnesses  scratched  out 
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ae  if  with  a  penknife.  At  the  bottom  of  the  will  there  was  a 
memorandam  in  the  handwriting  of  tibe  deceased,  dated  "No- 
TOnber,  Saturday,  1861 ' ' — but  not  executed — whereby  for 
reaaona  given  the  will  was  declared  to  be  cancelled. 

BirrT,  J.  I  do  not  think  there  is  any  difiSculty  in  the  case. 
What  the  testatrix  did  may  be  regarded  as  lateral  cutting  ont. 
The  paper  is  not  pierced,  but  the  signatur«B  are  scratched  away. 
I  think  the  will  has  been  reT(^ed,  and  I  grant  administratioa 
to  the  applicant. 


JOHN  SCHULTZ  ET  AL.  v.  WILLIAM  SCHDLTZ  ET  AL. 
33  N.  ¥.  653.  1866. 

Daties,  Ch.  J.  This  action  is  instituted  to  establish  the  will 
of  Frederick  Schaltz,  deceased,  on  the  ground  that  the  same 
has  been  lost  or  destroyed  by  accident  or  design.  The  action 
was  tried  by  the  court  without  a  jury,  and  the  following  facta 
fonnd:  That  Frederick  Schultz,  on  the  23d  day  of  October, 
1863,  duly  made  and  executed  his  last  will  and  testament  in 
writing,  in  due  form  of  law,  as  a  will  of  real  and  peisonal  estate, 
and  the  same  was  duly  attested ;  by  the  terms  of  which  he  did 
dispose  of  all  his  real  and  personal  estate,  and  after  the  execu- 
tion thereof,  he  delivered  the  some  to  Frederick  B.  Schultz,  as 
custodian,  to  be  by  him  retained;  that  Frederick  B.  Schultz  took 
such  will  to  hold  and  preserve,  and  carried  the  same  to  his  re»- 
idence  for  that  purpose;  that  the  provisions  of  that  will  ore 
clearly  and  distinctly  proved  by  the  testimony  of  two  credible 
witnesses,  and  are  as  set  forth  in  the  testimony  in  the  record; 
that  on  the  20th  day  of  September,  1865,  the  said  Frederick 
Schultz  departed  this  life,  without  having  made  any  other  will, 
and  leaving  him  surviving  his  widow,  Elizabeth  Schaltz,  and 
hJs  children,  John  F.  Schultz,  William  Schultz,  and  Eliza  J. 
Teal,  his  only  heirs-at-law  and  next  of  kin.  And  the  court  found, 
as  matter  of  law,  that  the  foregoing  evidence  was  not  sutScient 
to  show  that  the  said  last  will  and  testament  was  in  existence  at 
the  time  of  the  decease  of  the  said  Frederick  Schultz,  or  that  the 
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same  was  fraadalentlf  destroyed  in  the  lifetime  of  the  testator, 
end  decided  that  the  complaint  should  be  dismissed,  and  ren- 
dered judgment  for  the  defendants,  and  which  judgment,  on  ap- 
paal,  was  affirmed  at  the  General  Term.  The  plaintifi^  now  ap- 
peal to  this  court. 

The  provisions  of  the  Eevised  Statutes  of  this  State,  applicable 
to  the  case  now  under  consideration,  are  as  follows: 

See.  37.  "No  will  in  writing,  except  in  eases  hereinafter  men- 
tioned, nor  any  part  thereof,  shall  be  revoked  or  altered,  other- 
wise than  by  some  other  will  in  writii^,  or  some  other  writing 
of  the  testator  declaring  such  revocation  or  alteration,  and  exe- 
cuted with  the  same  formalities  with  which  the  will  itself  was 
required  by  law  to  be  executed;  or  unless  such  will  be  burnt, 
torn,  canceled,  obliterated,  or  destroyed,  with  the  intent  Mid 
for  the  purpose  of  revoking  the  same,  by  the  testator  himself,  or 
by  another  person  in  his  presence,  by  his  direction  and  consent; 
and  when  so  done  by  another  person,  the  direction  and  consent 
of  the  testator,  and  the  fact  of  such  injury  or  destruction  shall 
be  proved  by,  at  least,  two  witnesses."  Section  86  enacts: 
"Whenever  any  will  of  real  or  personal  estate  shall  be  loet  or 
destroyed  by  accident  or  design,  the  Supreme  Court  shall  have 
power  to  take  proof  of  the  execution  and  validity  of  such  will, 
and  to  establish  the  same  as  in  the  case  of  lost  deeds."  Section 
90  declares,  that  "no  will  of  any  testator  who  shall  die  after  this 
chapter  shall  take  effect  as  a  law  shall  be  allowed  to  be  proved 
as  a  lost  or  destroyed  will,  unless  the  same  shall  be  proved  to 
have  been  in  existence  at  the  time  of  the  death  of  the  testator ; 
or  be  shown  to  have  been  fraudulently  destroyed  in  the  lifetime 
of  the  testator,  nor  unless  its  provisions  shall  be  clearly  and  dis- 
tinctly proved  by,  at  least,  two  credible  witn^ses,  a  correct  copy 
or  draft  being  deemed  equivalent  to  one  witness."  (3  B.  S., 
5th  ed.,  p.  144,  ete.) 

The  existence  of  the  will  of  this  testator,  its  due  execution,  and 
its  provisions  were  clearly  and  distinctly  proven  in  the  manner 
required  by  law.  If  the  will  had  remained  in  the  custody  of  the 
testator,  or  it  had  appeared  that,  after  its  execution,  he  had  had 
access  to  it,  the  presumption  of  law  would  be,  from  the  fact  that 
it  could  not  be  found  after  his  decease,  that  the  game  had  been 
destroyed  by  him,  animo  revocandi.    (Jackson  v.  Betts,  6  Wend. 
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173 ;  Idley  v.  Brown  [Idley  v.  Bowen,  11  Wend.]  227 ;  Enapp 
T.  Knapp,  10  N.  T.  276.)  Bnt  that  presumption  is  entirely  over- 
come  and  rebatted,  when  it  appears,  as  it  did  in  the  present  ease, 
that,  npon  the  execntion  of  the  will,  it  was  deposited  by  the  tes- 
tator with  a  custodian,  and  that  the  testator  did  not  thereafter 
have  it  in  his  poaaession  or  have  access  to  it.  It  is  undeniable, 
therefore,  that  the  testator  himself  did  not  bum,  tear,  cancel,  ob- 
literate or  destroy  the  wilL  It  does  not  appear,  or  is  it  pre- 
tended, that  it  was  done  by  another  person  in  his  presence,  liy 
his  direction  and  consent.  At  any  rate,  such  injury  or  destruc- 
tion has  not  been  proven  by  two  witnesses.  It  follows  clearly, 
therefore,  that  the  will  of  this  testator  has  never  been  legally  re> 
Toked  or  canceled. 

That  it  has  been  lost  or  destroyed  by  accident  or  design  is  con- 
ceded, and  the  Supreme  Court  had,  therefore,  jurisdiction  to 
take  proof  of  the  execution  and  validity  of  the  will,  and  to 
establish  the  same.  But  the  learned  judges  of  the  Supreme 
Oourt  have  supposed  that  it  could  not  be  established  unless  there 
was  affirmative  proof  that  the  will  was  in  eziBtence  at  the  time 
of  the  testator's  death,  or  that  it  was  shown  that  it  was  fraud- 
ulently destroyed  in  the  testator's  lifetime.  Both  or  either  of 
these  propositions  may  be  established,  as  well  by  circumstantial 
as  positive  evidence: 

1.  As  to  the  existence  of  the  will  at  the  time  of  the  testator's 
death,  we  have  the  conceded  fact  of  the  execution  of  the  will, 
and  of  the  deposit  of  the  same  with  a  custodian  for  safe  keep- 
ing. The  custodian  testifies  that,  after  it  was  delivered  to  him, 
at  the  time  of  its  execution,  he  never  parted  with  its  possession, 
but  locked  it  in  a  trunk,  and  supposed  it  was  there  at  the  time 
of  the  testator's  death.  Upon  search  made  for  it  after  his  death, 
it  could  not  be  found.  There  is  not  a  scintilla  of  evidence  or  a 
circumstance  to  show  that  the  testator  ever  had  had  posaeasion 
of  the  will  after  its  execution  and  delivery  to  the  custodian. 
It  follows,  therefore,  as  a  legal  conclusion,  that  the  will  was  in 
existence  at  the  time  of  hia  death  (if  not  then  fraudulently  de- 
stroyed or  lost),  in  which  event,  it  being  now  lost  or  destroyed, 
either  by  accident  or  design,  it  should  be  established  as  a  valid 
will. 

2.  If  the  will  was  not  in  ezistence  at  the  time  of  the  testator's 
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death,  then  it  follows  equally  clear  that  it  moat  have  been  fraad- 
nlentlj  destroyed  in  his  lifetime  or  lost.  The  fraud  mentioned 
and  referred  to  in  this  connection  is  a  fraud  upon  the  testator, 
by  the  destruction  of  his  will,  so  that  he  should  die  intestate, 
vhen  he  intended  and  meant  to  have  disposed  of  his  estate  by 
will  and  never  evinced  any  chan^  of  that  intent.  It  is  unde- 
niable, from  the  facts  in  the  record,  that  either  this  will  was 
in  existence  at  the  time  of  the  death  of  this  testator,  or  that  it 
had  been  destroyed  in  his  lifetime,  without  his  knowledge,  con- 
sent or  procnrement,  or  accidentally  lost.  If  so  destroyed,  it 
was  done  fraudulently  as  to  him,  and,  in  the  judgment  of  law, 
the  legal  results  are  the  same  precisely  as  if  it  had  continued  in 
ezistence  up  to  the  time  of  his  death.  In  either  contingency,  it 
was  his  last  will  and  testament,  and  its  loss  or  destruction,  either 
by  accident  or  design,  being  proven,  it  is  the  duty  of  the  court 
to  establish  it  as  the  will  of  this  testator. 

The  judgment  of  the  Supreme  Court  should  be  reversed  and  a 
sew  trial  ordered,  costs  to  abide  the  event. 

Judgment  reversed  and  new  frtol  ordered. 


3.    Revocation  ImpUed  hy  Law* 
GEORGE  A.  EMERY,  APPELLANT. 
81  Maine  375.  1889. 
Facta  agreed. 

Will  of  Mrs.  Esther  Hunt 

Waltoh,  J.  The  question  is  whether  the  common-law  mle, 
that  the  will  of  a  feme  sole  is  revoked  by  her  marriage,  is  now  in 
force  in  this  State.  We  think  it  is  not.  The  rule  was  an  out- 
growth of  the  doctrine  that  the  marriage  of  a  feme  sole  destroyed 
her  testamentary  capacity.  After  her  marriage  she  could  neither 
make  nor  revoke  a  will.  A  will  already  made,  if  allowed  to 
remain  valid,  would  make  a  permanent  disposition  of  her  prop- 
erty.   This  would  be  contrary  to  the  very  essence  and  nature  of 

•  B«e  Sflca.  g&8-»S«,  ToL  7,  Crclopedla  of  Lav. 
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a  will.  It  wonld  cease  to  be  ambulatory.  It  was  therefore  r&- 
Bolved  that  the  marriage  of  a  feme  sole  should,  by  operation  of 
law,  revoke  all  existing  testamentary  dispositiooa  of  her  prop- 
erty. But,  in  this  State,  the  marriage  of  a  feme  sole  does  not 
now  destroy  her  testamentary  capacity.  In  this  particular  the 
common  law  is  not  now  in  force.  It  has  been  abrogated  by  the 
legislature.  A  married  woman  can  now  make,  or  alter,  or  revoke 
a  will,  as  fully  and  as  freely  as  if  she  were  not  married.  Why, 
then,  should  her  marriage  revere  a  pre-esisting  will }  We  think 
it  should  not.  Cessante  ratione  legis,  cessat  ipsa  lex.  Reason  is 
the  soul  of  the  law,  and  when  the  reason  of  any  particular  law 
ceases,  so  does  the  law  itself.  In  England  it  is  now  enacted  that 
the  marriage  of  either  a  man  or  a  woman  shall  revoke  a  pre-ex- 
isting will,  unless  it  is  executed  under  a  power  of  appointment. 
In  New  York  they  have  a  statute  which  declares  in  express 
terms  that  the  marriage  of  a  woman  shall  revoke  a  pre-existing 
will.  In  Massachusetts  they  have  a  statute  which,  as  construed 
by  the  court,  has  the  same  effect.  Similar  statutes  exist  in  sev- 
eral other  States.  Where  sueh  statutes  exist,  the  question  we 
are  now  considering  cannot  arise.  In  other  States,  where  the 
testamentary  laws  and  the  rights  and  powers  of  married  women 
are  similar  to  those  now  existing  in  this  State,  it  has  been  held 
that  the  marriage  of  a  feme  sole  will  not  revoke  a  pre-existing 
wilL  It  is  said  in  a  New  Hampshire  case  that  when  the  inca- 
pacity of  a  married  woman  to  make  a  will  is  removed,  no  reason 
remains  why  her  will,  made  before  her  marriage,  should  be  there- 
by revoked.  Morey  v.  Sohier,  63  N.  H.  507  (2  N.  E.  Rep.  274). 
And  see  Fellows  v.  Allen,  60  N.  H.  439 ;  Webb  v.  Jones,  36  N.  J. 
Eq.  163.  Ward's  Estate  (Wis.),  35  N.  W.  R.  731.  Carey's 
Estate,  49  Vt.  236.  Our  statute  recognize  the  fact  that  a  will 
ma^  be  revoked  by  operation  of  law  from  a  change  in  the  con- 
dition or  circumstances  of  the  maker  (R.  S.,  c.  74,  sec.  3),  but 
they  are  silent  as  to  what  the  changes  or  circumstances  are, 
which  shall  have  that  effect.  If  the  marriage  of  a  feme  sole  now, 
as  formerly,  destroyed  her  testamentary  capacity,  the  change 
in  her  condition  and  circumstances  would  now,  as  then,  also 
destroy  the  validity  of  an  existing  will.  But  such  is  not  now 
the  effect  of  a  marriage.  In  this  State,  a  feme  covert  can  make 
or  revoke  a  will  as  freely  as  a  feme  sole;  and  the  reason  no 
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loDger  exists  for  holding  th&t  the  will  of  a  feme  sole  will  be  re- 
voked b;  ber  marriage.  It  will  not  be.  The  decree  of  the  pro- 
bate court  holding  the  contrary  was  erroneous,  and  mnst  be 
reversed. 

DecTte  reverted. 


■BALDWIN  ET  AL.  v.  SPRIGOS. 
65  Md.  373,  5  Atl.  Rep.  295.    1886. 

Appeal  from  orphans'  court,  Anne  Arundel  county. 

Proceedings  to  probate  a  will  claimed  to  have  been  revoked  by 
the  testator's  subsequent  marriage  and  the  birth  of  surviving 
issue.    Decree  for  contestant,  and  proponent  appeals. 

Stonb,  J.  There  is  no  dispute  about  the  material  facts  is 
this  case.  James  Spriggs,  of  Anne  Arundel  county,  on  the  25th 
of  July,  1865,  duly  executed  his  will.  By  that  will  he  disposed 
of  all  the  property,  real  and  personal,  which  he  then  owned. 
James  Spriggs,  at  the  time  of  the  execution  of  the  said  will,  had 
a  wife,  Ruth  Sprigga,  then  living,  and  several  children  by  her, 
also  living,.  By  his  said  will  he  devised  all  bis  property  to  said 
wife  and  children.  His  wife,  Ruth,  died  in  1871,  and  said 
James,  soon  after  the  death  of  said  Ruth,  about  1874,  intermar- 
ried with  Maggie  E.  Vane,  and  also  had  by  her  several  children. 
Said  James  Spriggs  died  in  January,  1886,  leaving  a  widow,  the 
said  Maggie  £.  Spriggs,  and  a  child  by  the  said  Ruth  and  chil- 
dren by  the  said  Maggie  E.  surviving  him,  After  the  execution 
of  the  will  the  said  James  Spriggs  purchased  certain  other  real 
estate  which  was  unaffected  by  said  will.  His  will,  as  to  his 
real  estate,  contained  no  residuary  claase,  but  disposed  of  all 
the  real  estate  he  owned  at  its  date,  by  specific  description.  After 
the  death  of  James  Spri};^  his  will  was  otl'cred  for  probate  in 
the  orphans'  court  of  Anne  Arundel  county,  and  a  caveat  was 
filed  (hereto  by  his  second  wife,  iMaggie  E.  Spriggs,  in  behalf 
of  herself  and  her  children,  and  upon  such  caveat  plenary  pro- 
ceedings were  had,  and  the  orphans'  court  ordered  and  decreed 
that  said  will  was  revoked  by  his  subsequent  marriage  and  the 
birth  of  issue,  and  refused  to  admit  therpaper  to  probate.    From 
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this  decree  the  danghter  of  the  testator  by  hia  first  wife  and  two 
of  his  grandchildren  have  appealed  to  this  court. 

These  are  all  the  facta  necessary  to  elucidate  the  l^al  propo- 
sition which  we  are  called  upon  to  decide,  and  which  is  simply 
whether,  upon  this  state  of  the  facts,  the  will  of  James  Sprigs 
has  been  revised  by  operation  of  law.  It  wonld  be  a  profitless 
task  to  review  all  the  English  cases  on  the  subject.  They  mf^  be 
found  by  the  curious  fully  discussed  by  Chancellor  Kent  with 
his  osnal  ability  in  the  ease  of  Brush  v.  Wilkins,  4  Johns.  Ch. 
506.  It  ia  enough  for  ns  to  say  that,  after  a  good  deal  of  donbt 
and  hesitation,  it  was  finally  settled  in  England,  before  onr  Bev- 
olntion,  that  marriage  and  issue  taken  togetiier  did  amount  to  an 
implied  revocation  of  a  will  previonsly  made,  and  that  such  im- 
plied revocations  were  not  within  the  statute  of  frauds,  bnt  that 
SQch  implied  revocations  might  be  rebutted  and  controlled  by 
circumatances.  The  final  determination  of  the  matter  seems  to 
have  been  reached  by  the  cases  of  Christopher  v.  Christopher, 
2  Dick,  445  (decided  by  the  court  of  exchequer,  Parker,  0.  B,, 
presiding,  in  1771),  and  in  the  case  of  Spraage  v.  Stone,  1  Amb. 
721  (decided  in  1773).  These  cases  appear  to  have  definitely 
settled  the  law  that  a  subsequent  marriage  and  birth  of  a  child^ 
standing  alone,  and  unaccompanied  by  other  circumatances, 
amount  to  an  implied  revocation  of  a  will. 

The  whole  subject,  says  Chancellor  Kent,  has  continued  to 
receive  great  discussion  in  the  English  courts  since  the  era  <^ 
oar  Revolution,  growing  out  of  new  cases  ctmstantly  arising 
amidst  the  endless  variety  of  human  affairs.  The  most  impor- 
tant of  the  English  cases  since  the  Revolution  is  the  case  of  Mar- 
aton  V  Fox,  8  AdoL  &  E.  14  (decided  in  1838  by  14  out  of  the 
15  English  judges),  where  the  general  doctrine  we  have  stated 
was  reaffirmed.  We  will  recur  to  this  case  again  for  another 
purpose.  But  we  are  not  without  decisive  authoritry  in  our  own 
state.  The  unreported  case  of  Sedwick  v.  Sedwick,  decided  at 
June  term,  1844,  was  a  caae  similar  to  the  one  at  bar.  And  the 
court  of  appeals  decided  that  the  subsequent  marriage,  uid  birth 
of  a  child,  did  revoke  the  will,  and  they  affirmed  the  decree  of 
the  orphans '  court  refusing  it  probate.  No  opinion  was  filed  in 
the  caae,  although  a  large  amount  of  property  was  involved,  and 
the  case  was  argued  by  scone  of  tiie  most  eminent  counsel  in 
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Maryland.  Bat  they  did  flatly  decide  the  queation  by  a  decree 
declaring  ^e  will  revoked  by  the  Bubsequent  marriage,  and 
birth  of  a  child. 

Bat  while  such  is  the  general  role,  like  other  general  rules, 
it  has  been  held  in  England  subject  to  some  exceptions.  Among 
the  exceptions  is  the  one  where  the  testator  has  made  provision 
for  his  children  bom  after  the  execution  of  the  will.  As  the 
origin  of  the  rule  was  the  duty  of  the  parent  to  provide  for  his 
offspring,  this  exertion  seems  right  and  proper.  Another  mat* 
ter  upon  which  the  English  courts  have  exenused  themsetvea  is 
the  determination  of  the  ground  upon  which  the  doctrine  of  im- 
plied revocation  ou^t  to  he  rested.  This  is  of  practical  impor- 
tance in  this  case,  and  will  require  some  examination.  Lord  Mans* 
fleld,  in  the  case  of  Brady  v.  Cubitt,  1  Doug.  31,  thought  the 
rule  should  rest  on  the  presumption  that  the  testator  intended  to 
revoke  his  will,  and  that  it  therefore  followed  that  such  pre- 
sumption might  be  rebutted  by  even  parol  evidence, — to  use  his 
own  words,  that  such  presumption  might  be  rebutted  by  "every 
sort  of  evidence."  But  Lord  Mansfield's  view  seems  to  us  ir- 
reconcilable with  the  statute  of  frauds.  It  would  in  effect  allow 
the  will  to  be  revoked  by  the  subsequent  intention  of  the  test^ 
tor,  without  such  intentiSn  being  evidenced  by  the  positive  acts 
so  expressly  required  by  that  statute.  That  view  leads  to  an- 
other diflSculty :  that  the  testator  may  change  his  first  intention, 
and  adopt  a  contrary  one ;  and,  if  so,  which  of  the  two  intentions 
is  to  prevail}  The  conclusion,  however,  that  Lord  Mansfield 
reached,  that  every  sort  of  evidence  was  admissible,  was  but 
the  logical  consequence  of  the  ground  upon  which  he  rested  the 
role,  namely,  that  of  presumed  alteration  of  intention.  This 
case  was  decided  in  1778.  But  the  courts  there  seem  to  have 
felt  the  difBculties  that  would  result  from  such  a  view,  and  Lord 
Eenyon,  in  Doe  v.  Lancashire,  5  Term  B.  49  (decided  in  1792), 
placed  the  rule  npon  another  ground,  namely,  a  tacit  condition 
annexed  to  the  will,  when  made,  that  it  should  not  take  effect  if 
there  should  be  a  total  change  in  the  situation  of  the  testator's 
family.  This  view  of  Lord  Eenyon  was  afterwards  adopted  by 
Lord  Elleuborough  in  the  case  of  Eenebel  v.  Scrafton,  2  East, 
534  (decided  in  1802).  Finally,  the  court,  in  Marston  v.  Fox, 
heretofore  cited,  unanimously  adopted  the  views  of  Lord  Een- 
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yoa,  and  it  may  now  be  considered  as  settled  in  England  that 
the  doctrine  of  implied  revocation  rests  apon  the  ground  of  a 
tacit  condition  annexed  to  the  will,  when  made,  that  it  should 
not  take  effect  if  there  should  be  a  total  change  in  the  situation 
of  the  testator's  family.    In  this  we  concur. 

If  we  adopt  the  Bnglish  rule  that  the  will  is  not  revoked  if  the 
testator  makes  provision  for  the  children  of  the  snbsequent  mar- 
riage, the  question  arises  in  the  ease  at  bar  whether  he  can  be 
considered  to  have  made  such  provision  by  the  purchase  of  the 
property  acquired  by  him  between  the  date  of  his  will  and  his 
death.  This  question  must  be  answered,  both  upon  reason  and 
authority,  in  the  negative.  The  testator  disposed  of  all  the  prop- 
erty he  then  owned,  by  his  will ;  but  he  lived  20  years  after  its 
date,  and  in  the  mean  time  purchased  other  real  estate,  which  the 
children  of  the  second  wife  would  share  with  those  of  the  first. 
But  the  mere  accumulation  of  additional  property  cannot,  upon 
any  ground  of  reason,  be  considered  a  provision  made  by  the 
testator  for  the  second  set  of  children,  any  more  than  for  the 
first  set,  as  the  latter  are  equally  benefited  by  it.  The  injustice 
of  considering  after-acquired  property  a  provision  for  the  sec- 
ond children  will  be  the  more  readily  seen  if  we  consider  a  case 
— and  such  have  frequently  occurred — where  the  beneficiaries 
under  the  will  were  comparative  strangers,  or  remote  collaterals. 
Again,  if  after-acquired  property  should  be  held  a  provision  for 
the  after-bom  children,  how  much  property  must  be  so  acquired  T 
It  could  hardly  be  said  that  the  purchase  of  an  acre  of  poor 
land,  or  a  cow  or  horse,  could  be  so  considered ;  and,  if  not,  by 
what  rule  should  the  value  of  such  property  be  estimated  t  But 
we  are  not  without  authority  on  this  subject.  In  Marston  v. 
Fox,  above  cited,  the  point  waa  made  that  an  after-purchased 
estate  did  not  pass  by  the  will,  but  descended  to  the  son  in  fee, 
and  thereby  became  a  provision  for  him,  and  prevented  the 
revocation ;  but  in  answer  to  this  objection,  the  court  said :  "In 
the  first  place,  we  answer  that  no  case  can  be  found  in  which 
after-acquired  property  descending  upon  a  child  has  been  al- 
lowed to  have  that  effect;  and,  indeed,  such  a  proposition  seems 
incompatible  with  the  nature  of  a  condition  annexed  to  the  will." 

To  determine  that  after-acquired  property  \ta^  a  provision  for 
the  after-bom  child  would  be  totally  inconsistent  with  the  the- 
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opy  that  the  rule  of  implied  revocation  rests  upon  the  tacit  con- 
dition annexed  to  the  will,  when  made,  that  it  should  not  take 
effect  if  there  should  be  a  total  change  in  the  situation  of  the 
testator's  family.  Instead  of  the  change  in  the  family,  it  would 
make  a  change  in  the  property, — one  of  the  essential  elements 
to  determine  the  implied  revocation.  The  will  of  the  successful 
testator  would  stand ;  that  of  the  unfortunate  would  be  revoke. 
Upon  the  whole  case  presented  by  the  record  before  us,  we  are 
of  opinion  that,  the  testator  having  disposed  of  the  whole  of  the 
estate  owned  by  him  at  the  date  of  his  will,  and  having  again 
married,  and  bad  children  by  his  second  wife,  and  having  made 
no  provision  for  such  children,  his  mil  was  revoked  by  operation 
of  law,  and  that  the  order  of  the  orphans'  court  must  be  af- 
firmed; the  costs  to  be  paid  out  of  the  estate. 


WATERMAN,  JUDGE  OF  PROBATE,  v.  HAWKINS  ET  AL. 
63  Maine  156.  1873. 

Bahkows,  J.  One  McGlinchy  died  February  2,  1869,  leaving 
a  widow  Mid  father  to  whom  he  gave  property  in  his  will.  Two 
months  after  his  death  a  posthumous  child,  for  whose  benefit  his 
suit  on  his  executor's  bond  is  brought,  was  bom. 

The  testator  devised  and  bequeathed  to  his  wife,  during  her 
life  and  widowhood,  his  house  and  land  with  the  furniture  and 
other  personal  property  on  the  premises — to  become  the  property 
of  his  heirs  upon  her  death  or  marriage.  To  his  father  he  gave 
all  his  other  property,  wherever  found  or  situate,  specifying  all 
the  property  in  and  about  his  store,  and  all  h>B  horses,  wagons, 
and  teams. 

The  widow  seasonably  waived  the  provision  made  in  the  will 
for  her,  preferring  to  take  her  dower  and  allowance. 

On  the  first  Tuesday  of  May,  1871,  the  executor  settled  his 
first  account,  showing  a  balance  remaining  in  his  hands  not 
necessary  for  the  payment  of  debts  or  expenses  of  administra- 
\  ion,  oT  $557.39.  ITpon  the  first  Tuesday  of  June  following,  the 
.i'ldgc  of  probate  under  R.  S.,  c.  74,  sec.  8,  decreed  to  the  post- 
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humoiu  child,  aa  not  being  provided  for  in  the  will,  the  sum  of 
$371.50,  being  two-thirds  of  the  balance  aforesaid,  to  be  taken 
from  sud  residaom,  which  would  otherwise  have  heen  the  shore 
of  the  testator's  father,  the  residuary  legatee.  The  decree  was 
in  precise  ccmformity  with  the  statute  provision;  for  as  the 
widow  waived  the  provision  made  for  her  in  the  will,  none  of 
the  properly,  whether  specifically  bequeathed  or  not,  could  pass 
by  the  will  to  the  prejudice  of  the  claim  of  the  posthumous  child 
for  her  share;  and  under  these  circumstances  that  share  must, 
of  Decessitr,  all  oome  from  that  of  the  residuary  legatee.  The 
decree  was  not  appealed  from.  But  upon  demand  made  upon 
the  executor  in  behalf  of  the  child,  he  declined  to  pay  over  ac- 
cording to  the  decree,  having  allowed  the  property  to  go  into 
the  hands  of  the  legatee  before  the  birth  of  the  child.  The  pre- 
siding judge,  to  whom  the  case  was  submitted,  ordered  judgment 
for  the  penalty  of  the  bond,  and  execution  to  issue  for  $371.50 
and  interest  from  the  date  of  the  demand  and  legal  costs. 
The  defendants  except,  claiming : 

I.  That  the  probate  judge  had  no  jurisdiction  to  make  the  de- 
cree, because  (they  say)  the  child  was  provided  for  in  the  will, 
in  the  clause  which  gives  the  reversion  of  the  property  devised 
to  the  wife,  to  the  heirs  of  the  testator  upon  her  death  or  mar- 
riage; and, 

II.  That,  however  this  may  be,  the  child's  remedy  is  against 
the  legatee,  who  has  got  the  property,  and  not  against  the  ex- 
ecutor and  his  sureties.  We  are  clear  that  neither  point  is  well 
taken. 

A  child  of  a  testator,  bom  after  his  death,  cannot,  in  any 
proper  sense  of  the  term,  be  deemed  "provided  for  in  his  will" 
by  a  general  devise  of  a  reversion  to  the  heirs  of  the  testator. 

There  is  nothing  in  such  a  provision  to  suggest  that  Gis  child 
was  thought  of  by  the  testator.  The  form  of  expression  would 
indicate  the  contrary.  To  relieve  the  judge  of  probate  from  the 
duty  imposed  in  R.  S.,  c.  74,  sec.  S,  there  must  be  provision  made 
specifically  for  the  unborn  child.  He  cannot  be  disinherited 
like  a  child,  or  the  issue  of  a  deceased  eluld,  when  it  appears 
that  the  omission  to  refer  to  him  was  intentional.  Unless  he  is 
"provided  for,"  the  conclusive  presumption  is  that  he  was  not 
expected,  and  the  law  declares  that  he  shall  take  the  same  share 
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of  his  father's  estate  as  if  the  father  had  died  intestate.  A  geo- 
eral  devise  of  a,  reversion  to  the  heirs  of  the  testator  eonstitates 
no  such  provision.  It  would  rarely  be  available  for  the  support 
of  the  child  when  support  is  most  needed ;  and  while  the  insuf- 
fieiency  of  the  provision  in  the  will  might  not  entitle  the  post- 
humous child  to  claim  a  distributive  share,  in  order  to  bar  him, 
it  must  definitely  appear  that  some  provision  relating  expressly 
to  him  was  made.  Nor  can  the  executor  relieve  himself,  or  his 
sureties,  by  showing  that  he  ineautioualy  allowed  the  property 
to  fall  into  the  hands  of  the  legatee.  He  is  responsible  first  and 
always  for  the  proper  appropriation  of  the  estate  to  the  dis- 
charge of  all  legal  claims  upon  it 

When  he  settles  his  account,  showing  a  balance  to  be  l^al^ 
disposed  of  according  to  the  order  of  the  judge,  it  is  no  sufBcient 
excuse  for  the  non-fulfilment  of  the  decree  that  he  had  misap- 
prehended  his  duty  in  the  premises,  and  had  allowed  the  prop- 
erty to  go  where  it  did  not  belong.  Even  though  it  may  have 
gone  wrong  with  the  consent  of  the  judge  of  probate,  fotmded 
on  erroneous  information  as  to  existing  facts,  it  will  not  relieve 
the  accountant  and  his  sureties  who  are  responsible  throughout 
for  the  correctness  of  his  doings.  Williams,  J.  v.  Gushing,  Ex.^ 
34  Maine  370. 

Excepti&ns  overrvled. 


WABNEB  AND  WIFE  v.  BEACH. 
4  Oray,  162.  1855. 

Shaw,  C.  J.  Thia  is  an  appeal  by  an  heir-at-law,  agunst  the 
probate  of  the  will  of  Clark  Cooley.  The  ground  is,  that  the 
will  was  revoked  by  lapse  of  time  and  change  of  circumstaQces. 
These  circumstances  are  very  peculiar  in  point  of  fact,  and  can 
hardly  be  expected  to  occur  again. 

The  testator  made  his  will,  in  due  form  and  duly  executed  in 
May,  1811,  and  died  in  1S54.  It  is  not  now  contended  that  he 
was  not  of  sound  mind  when  the  will  was  executed,  though  it 
was  intimated  in  the  reasons  of  appeal;  but  it  is  found  by' the 
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case  that  tie  soon  after  became  insane,  and  so  continued  to  the 
time  of  hia  death.  When  the  will  was  made  he  had  four  daugh- 
ters and  two  boos,  and  a  third  son  waa  soon  after  bom.  Pro- 
vision was  made  ia  the  will  for  the  child  thus  expected,  in  the 
respective  contingenciea  of  being  a  son  or  a  daughter.  By  the 
will,  after  rn airing  provision  for  his  wife,  and  for  a  legacy  ot 
four  hundred  and  fifty  dollars  to  each  of  bis  daughters,  he  gave 
all  the  residne  of  his  estate,  real  and  personal,  to  hia  Bons.'  The 
wife  died  in  the  lifetime  of  the  testator,  also  one  of  the  daugh- 
ters, leaving  children  still  surviving.  These  were  all  the  changes 
which  took  place  in  the  testator's  family.  The  real  estate  on 
which  the  will  may  operate  remains  the  same ;  but  has  risen  in 
value,  by  the  general  advance  in  the  money  price  of  estate,  to 
about  twenty  thousand  dollars,  being  about  four  times  its  value 
when  the  will  was  made.  It  is  remarkable  that  no  greater 
changes  occurred  in  such  a  family  during  so  long  a  course  of 
years. 

Our  statute  of  wills,  in  providing  that  wills  shall  not  be  re- 
voked unless  by  cancelling,  or  by  another  will,  etc.,  excepts  revo- 
cation implied  by  law,  from  subsequent  changes  in  the  condition 
and  circumstances  of  the  testator.  Bev.  Sts.,  c.  62,  sec.  9.  What 
those  changes  are  the  statute  does  not  intimate;  it  is  left  to  be 
decided  by  the  general  rules  of  law. 

Where  a  partial  revocation  is  set  up,  arising  from  a  change  in 
•  the  condition  of  the  property  devised ;  as  by  an  alienation  of  the 
estate,  Hawea  v,  Humphrey,  9  Pick.  350 ;  or  by  a  change  in  the 
devisor's  title  or  interest  in  it,  Ballard  v.  Carter,  5  Piek.  112; 
such  revocation  is  easily  deduced  from  the  facts  of  each  case, 
under  familiar  rules  of  law.  But  an  entire  revocation  by  impli- 
cation of  law  is  limited  to  a  very  small  number  of  cases.  The 
marriage  of  a  feme  sole  is  held  to  be  a  revocation  of  her  previous 
will  [see  cases  on  this  point,  ante],  or  at  least  a  suspension ^  for 
there  may  be  some  doubt  on  that  point.  But  in  case  of  a  man, 
a  rule  has  been  adopted  from  the  civil  law,  after  some  struggle, 
but  is  now  firmly  established,  that  marriage  and  the  birth  of  a 
child  shall  be  h^d  to  be  an  entire  revocation.  It  is  founded  on 
the  presumption,  that,  if  the  will  had  been  made  under  the  al- 
tered circumstances,  it  would  not  be  made  as  it  was.  It  might 
exclude  one  who  would  be  heir  to  the  whole  estate.    Even  after 
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the  rule  hsd  gone  thus  far,  it  was  still  regarded  as  doabtful 
whether  it  could  extend  to  a  poethumoos  child.  But  thia,  on 
great  deliberation,  was  held  to  be  within  the  principle  ol  the 
rule.    Doe  v.  Lancashire,  5  T.  R.  49. 

But  wEere  the  facts,  on  which  such  revocation  is  ordinarily  im- 
plied, have  been  contemplated  and  provided  for  in  the  will,  no 
such  presumption  arises,  and  the  will  is  not  revoked.  Kenebel  v. 
Scrafton,  2  East  530. 

We  state  a  few  of  these  leading  cases,  and  the  principles  on 
which  they  are  founded,  to  show  how  far  the  present  case  is 
from  coming  within  the  exception  of  the  statute  of  wills,  re- 
specting the  revocation  of  a  will  by  implication  of  law,  from  the 
changed  condition  of  the  testator.  The  death  of  the  wife  in  the 
present  case  could  have  no  effect.  She  had  a  life  interest  only, 
and  the  death  of  a  devisee  is  a  contingency  always  in  view.  The 
death  of  a  daughter,  under  any  ciremnstances,  could  have  no 
such  effect ;  but  in  the  present  case  her  legacy  would  not  lapse, 
as  she  left  several  descendants,  who  would  take  it.  Bev.  Sts.,  c. 
62,  sec.  24.  The  birth  of  a  posthumous  child  could  have  no  ef- 
fect, for  his  birth  was  contemplated  and  provided  for  by  the 
will;  besides,  all  children  not  provided  for  by  will,  including 
posthumous  children,  are  provided  for  by  law.  Bev.  Sts.,  e,  62, 
sees,  21,  22.    Bancroft  v.  Ives,  3  Gray  367. 

2.  The  only  other  circumstances  intimated  as  ground  of  revo- 
cation of  thia  will,  are  the  increase  in  value  of  the  real  estate,  and 
the  long  continued  insanity  of  the  testator,  which  disabled  him 
from  altering  his  will.  The  former  circumstance  alone  would 
have  no  weight ;  and  it  is  only  the  great  length  of  time,  during 
which  this  disability  lasted,  which  appears  to  ^ve  it  any  plau- 
sibility. It  is  said  that  a  will  is  ambulatory  during  the  life  of  the 
testator,  because  he  may  at  any  time  alter  or  change  it  If  this 
could  be  held  to  mean  that  he  must  always  have  the  capacity  to 
revoke  it,  it  would  follow  that  any  attack  of  insanity  would 
operate  as  a  revocation,  which  would  prove  far  too  much.  And 
we  have  no  law,  no  rule  or  maxim,  intimating  a  distinction  in 
this  respect  between  the  existence  of  insanity  for  a  longer  or 
shorter  period  of  duration.  No  case  was  cited  by  the  counsel, 
and  we  are  aware  of  none,  where  any  insanity  after  making  a 
will  is  held  to  revoke  the  will.    In  Force  &  Hembling's  Case,  4 
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Co.  61  b,  the  conrt,  in  commenting  apoa  the  ambulator}'  charac- 
ter of  a  will,  to  the  end  of  life,  suspended  in  case  of  a  woman 
who  makes  a  will  and  marries,  and  thus  by  her  own  act  is  dis- 
qualified by  the  disability  of  coverture,  say:  "It  would  ba 
against  the  nature  of  a  will  to  be  so  absolute,  that  he  who  makes 
it,  being  of  good  and  perfect  memory,  cannot  countermand  it 
But  when  a  man  of  sound  memory  makes  his  will,  and  after- 
wards, by  the  visitation  of  Qod,  becomes  of  imsonnd  memory,  (as 
every  man,  for  the  most  part,  before  his  death  is,)  God  forbid 
that  this  act  of  God  should  be  in  law  a  revocation  of  his  will, 
which  he  made  when  he  was  of  good  and  perfect  memory."  This 
was  not  an  adjudicated  point  in  the  case ;  but  it  was  put  by  way 
of  illustration,  as  an  unquestionable  rule  of  law,  and,  as  such, 
is  an  authority  entitled  to  respect. 

The  court  are' of  opinion,  that  the  decision  of  the  probate 
court,  adjudging  the  will  of  Clark  Cooley,  imder  the  circum- 
stances, not  to  have  been  revoked,  was  correct,  and  that  the  de- 
cree allowing  and  admitting  it  to  probate  must  be  affirmed. 

Decree  affirmed. 
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REPUBUCATIOH  -lOINT  WILLS,  ETC* 
BABEES  V.  BELL  ET  AL. 
46  Ala.  216. 1871. 

Appeal  from  Probate  Court, 

Petbrs,  J.  This  is  a  proceeding  on  the  contest  of  a  will  be- 
fore ita  probate,  under  onr  statute.  There  was  a  jury  trial  in 
the  court  below,  and  a  yerdict  in  favor  of  the  will  offered  for 
probate,  and  a  judgment  of  the  court  allowing  the  probate  of 
the  instrument  offered,  according  to  the  verdict 

The  evidence  tends  to  show  that  there  were  two  wills  made  by 
the  decedent,  Wm.  M.  Bell.  The  one  was  made  in  January, 
1868,  and  the  other  in  May  or  June,  1868.  This  latt«r  will  was 
not  produced  on  the  trial,  and  there  was  no  written  evidence  to 
show  that  it  had  been  revoked  or  canceled.  The  testamentaiy 
paper  of  January,  1868,  was  the  will  offered  for  probate,  and  the 
one  that  was  established  by  the  decree  of  the  court.  It  disposes 
of  the  real  and  personal  estate  of  the  testator.  The  issue  covered 
all  the  ground  of  contest  that  could  be  made  on  such  an  instm- 
ment.  The  evidence  tends  to  establish  the  allegation  that  it  had 
been  regularly  made  and  attested,  and  declared  to  be  the  will  of 
the  party  making  it,  to-wit,  said  Wm.  M.  Bell,  as  required  by  the 
Code.  But  after  the  death  of  Bell,  the  allied  testator,  it  was 
found  in  possession  of  his  widow,  with  his  name  torn  off,  and 
the  names  of  the  attesting  witnesses,  of  whom  there  were  three, 
remained  legible.  There  was  proof  going  strongly  to  show  that 
these  obliterations  had  been  made  by  the  testator  himself,  irtiile 
the  will  was  in  his  poasession ;  that  he  had  handed  it  to  his  wife, 
or  she  had  gotten  it  from  his  pocket,  and  that  it  was  so  obliterated 
when  she  obtained  it,  and  that  he  had  then  declared  that  the 
obliteration  was  his  work,  and  he  intended  it  as  a  eaacellation  of 

•See  Sec.  S97,  Vol.  7,  Cjclop^ila,  of  Law. 
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the  wilL  There  was  ao  testimony  that  this  will  had  been  can- 
celed or  torn  by  any  other  person.  There  was  proof,  also,  that 
the  testator  had  spoken  of  this  paper,  after  the  making  and  pub- 
lication of  the  Bubseqnent  will  of  May  or  June,  1868,  as  "his 
will,"  and  declaring  that  he  had  destroyed  the  will  of  May  or 
Jane,  1868.  This  was  in  April,  1870,  just  before  decedent's 
death. 

On  this  evidence  the  court  gave  several  charges  to  the  jury, 
which  were  excepted  to  by  the  contestants,  and  refused  to  give 
several  others  which  were  asked  by  the  contestants,  and  the  re- 
fusals were  each  made  the  basis  of  an  exception.  It  is  not 
necessaty  to  notice  the  exceptions  arising  on  the  charges  given, 
as  like  questions  arise  on  the  charges  refused.  One  of  these 
charges  is  recited  in  the  record  in  the  following  terms: 

"The  contestants  asked  the  court  to  chaise  the  jury  in  writ^ 
ing,  that  the  testator  could  not  republish  the  will  propounded  by 
parol  declarations  alone." 

This  chaise  should  have  been  ^ven.    To  refuse  it  was  error. 

The  Code  is  intended  to  contain  all  the  statute  law  of  this 
State  of  "a  public  nature,  designed  to  operate  upon  all  the 
people  of  the  State  up  to  the  date  of  its  adoption,  unless  other- 
wise directed  in  the  Code," — Code,  sec.  10.  This  law  is  not 
merely  cumulative  of  the  common  law,  and  made  to  perfect  the 
deficiencies  of  that  system,  but  it  is  designed  to  create  a  new 
and  independent  system,  applicable  to  our  own  institations  and 
government.  Rev.  Code,  sec.  10.  In  sach  case,  where  a  statute 
disposes  of  the  whole  subject  of  legislation,  it  is  the  only  law. 
Otherwise,  we  shall  have  two  systems,  where  one  wss  intended 
to  oi^erate,  and  the  statute  becomes  the  law  only  so  far  as  the 
party  may  choose  to  follow  it.  Besides,  the  mere  fact  that  a 
statute  is  made,  shows  that  so  far  as  it  goes,  the  legislatore 
intended  to  displace  the  old  rule  by  a  new  one.  On  some  ques- 
tions the  oommon  law  ooofiiets  more  or  less  with  constitutional 
law,  and  is  neceaaarily  displaced  and  repealed  by  it.  And  on 
others  it  has,  by  lapse  of  ages,  and  mistakes  inevitably  attend- 
ant on  all  human  affslrs,  become  nnoertain  and  diflteult  to 
reoODoUe  with  tJie  principles  of  jnstice.  Hence,  tha  Iscialature 
intervanes  to  remove  suoh  difSoulties,  unc^taintocs,  and  mis- 
uses, by  a  new  law-.     TIbb  new  law,  t«  the  extent  that  it  goes, 
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Becesaarilf  takes  the  place  of  all  others.  For  it  would  be  illog- 
ical to  contend  that  the  old  rule  must  stand,  as  well  as  the  new 
one,  becaoBe  this  would  not  remedy  the  evil  soo^t  to  be  re- 
moved  and  avoided. 

Jadged  upon  these  principles,  the  statute  law  found  in  tike 
Code,  and  Bach  others  as  may  have  been  since  enacted  on  the 
subject  of  wills,  in  this  State,  include  the  whole  law  upon 
the  making  of  wiUs,  and  their  revocation,  and  the  making  of 
other  wills  in  the  place  of  those  revoked.  Ber.  Code,  sec.  420, 
Chap,  n,  ad  finem.  A  will  made  in  conformity  with  the  re- 
quirements of  this  law,  without  frand  or  tindue  influence,  is 
valid  as  a  testamentary  disposition  of  the  maker's  estate.  But 
if  it  is  not  so  made,  it  can  have  no  force  as  a  will.  Under  this 
statute,  the  revocation  by  cancellation  or  obliteration,  by  the 
testator  himself,  destroys  the  instrument.  From  the  date  of 
the  revocation,  the  will  revoked  ceases  to  be  a  testamentary 
disposition  of  the  maker's  estate.  Such  revoked  will  is  noth- 
ing. It  can  have  no  effect  as  a  will.  And  if  the  party  who 
made  it  desires  to  make  a  testamentary  disposition  of  his  estate, 
he  must  make  a  new  will,  in  the  manner  required  by  the  statute. 
But  in  doing  this,  he  may  use  the  same  form  of  words,  without 
variations  or  with  variations,  as  often  as  he  pleases,  and  the 
same  written  or  printed  document  that  was  used  at  first,  but 
the  process  of  making  the  will  must  be  the  same  each  time; 
that  is,  it  must  be  done  as  prescribed  by  the  statute.  By  our 
law,  there  can  be  no  republication  of  a  will  that  has  been  re- 
voked by  tearing  off  the  names  of  the  maker  and  the  attesting 
witnesses,  unless  the  will  is  re-signed  and  re-attested,  as  re- 
quired by  the  statute.  The  signing  of  the  will  and  the  attesta- 
tion of  this  signature  are  essential  formalities  Uiat  cannot  be 
dispensed  with.  Rev.  Code,  sees.  1910,  1930-31;  Powell's  Distr. 
V.  PoweU's  Legatees,  30  Ala.  697,  705;  Kiley  v.  Riley,  36  Ala. 
496;  1  Redf.  Wills,  p.  191,  bottom,  sees.  206-7.  The  charge 
asked,  as  above  set  out,  was  confined  to  the  instrument  offered 
for  probate  in  this  case.  The  proof  in  this  instance  is  not  suffi- 
cient to  establish  the  republication  of  such  a  will.  Where  a 
testator  has  made  two  wills,  and  wishes  to  destroy  the  last  one 
made,  and  revive  the  one  first  made,  both  of  which  have  been 
duly  executed,  he  may  do  so  by  the  eanoellation  or  destruction 
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of  the  last  made  will,  and  the  due  republication  of  the  prerioiu 
wilL  But  this  due  republication  of  the  previous  will  cannot  be 
made  of  a  will  mutilated  and  canceled  by  the  testator  himself, 
without  a  remaking  of  the  same,  as  required  hj  the  statute. 
Otherwise,  a  paper  without  the  signature  of  the  testator,  and 
without  attesting  witnesses,  mi^t  become  a  will.  This,  except 
in  certain  cases  (and  this  is  not  one  of  the  excepted  cases),  the 
law  forbids.  Rev.  Code,  sees.  1932-4,  1936;  Jackson  v.  HoUo- 
way,  7  Johns.  394;  Jachsoo  v.  Sodgers  et  al.,  9  Johns.  312;  1 
Redf.  Wills,  p.  354;  bottom,  sees.  373-4;  James  v.  Marvin,  3 
Conn.  576;  10  Bac.  Abr.;  Bout.  p.  505.  A  repablished  will  is 
a  new  will,  and  it  must  have  all  its  parts  complete.  1  WiUiams 
on  Ez'rs,  113,  121,  margin.  This  instniment  cannot  be  mode  a 
new  will  without  the  testator's  signature,  and  the  ^gnatures  of 
the  proper  number  of  attesting  witnesses.  These  requisites  it 
does  not  possess.  Bev.  Code,  sec.  1930;  1  Bedf.  Wills,  347, 
bottom,  et  seq. 

In  all  matters  in  relation  to  the  evidence  and  mode  of  pro- 
ceeding in  the  court  of  probate  on  the  contest  of  a  will,  where 
there  is  no  special  exception,  the  court  must  proceed  and  be 
governed  by  the  same  rules  and  regolations  as  conrts  of  com- 
mon law.  Eev.  Code,  sec.  1962.  In  such  a  contest,  the  legatees 
are  competent  witnesses  for  the  proponent,  or  for  the  contest- 
ant. Rev.  Code,  sec.  2704;  Pamph.  Acts  1866-67,  p.  335,  No. 
403.  The  court  did  not  err  in  permitting  one  of  the  legatees 
to  testify  in  favor  of  the  validity  of  the  will. 

The  conduct  of  the  trial  is  under  the  sound  discretion  of  the 
court.  The  court  may  therefore  allow  a  witness  to  be  called 
back  for  re-examination,  but  cannot  compel  either  party  to  call 
back  his  witness,  unless  he  choose  to  do  so.  In  case  a  witness 
is  80  called  back  after  being  dismissed  by  the  party  who  sum- 
moned him,  he  becomes  the  witness  of  the  party  calling  him  back 
against  the  objection  of  the  other  party;  and  such  witness  can- 
not be  impeached  by  the  party  so  calling  him  back.  In  this 
view  of  the  law  the  contestants  were  not  injured,  as  the  testi- 
mony strengthened  their  case. 

The  other  exceptions  are  such  as  are  not  likely  again  to  arise 
on  a  new  triaL    I  therefore  omit  their  consideration, 

Thn  judgment  of  the  court  below  is  reversed,  and  as  the  par- 
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ties  are  entitled  to  a  trial  by  jury  (Bev.  Code,  see.  1966),  tbe 
cause  is  remanded  and  a  new  trial  is  ordered. 


Joint,  Duplicate  and  Mutual  WiUi.* 

IN  RE  DIEZ-S  WILL. 

50  N.  Y.  88.    1873, 

Appeal  from  anpreme  court,  general  term,  second  depart- 
ment. 

Proceedings  by  Ursula  Diez  before  the  surrogate  of  New  York 
county  for  the  probate  of  an  alleged  will  of  Frederick  Diez. 
The  testator  was  a  naturalized  citizen  of  New  York  state,  domi- 
ciled in  New  York  city.  He  went  to  Germany  in  May,  1868, 
and  died  at  Southofen,  Bavaria,  November  1,  1868.  PreriouB 
to  his  death  the  following  instrument  was  executed : 

"Matrimonial  and  also  testamentary  agreement:  Q.  K.  N. 
898.  This  day,  Sunday.  November  1st,  1868  (one  thousand 
eight  hundred  and  sixty-eight),  at  eleven  a.  m.,  appeared  before 
me,  Francis  Xaver  Malor,  royal  notary,  at  Southofen,  in  the 
house  No.  80  at  Southofen,  whither  I  went  at  once,  according 
to  the  request  of  the  parties.  (1)  The  hotel  proprietor,  Mr. 
Frederick  Diez,  from  New  York,  in  the  United  States  of  Amer^ 
ica,  at  present  being  in  Southofen,  who,  although  lying  in  bed 
in  an  upper  room  in  the  above-named  house,  suffering  from  a 
complaint  in  the  stomach  and  very  weak,  is  in  full  possession 
of  his  mental  faculties,  and  therefore  must  be  deemed  fully 
competent  to  make  dispositions,  whereof  I  have  convinced  my- 
self by  conversation  with  him.  (2)  His  wife,  Mrs.  Ursula  Diez, 
bom  Trunk,  of  the  same  place.  Lastly  (3),  the  two  impartial 
witnesses,  whose  presence  had  been  especially  requested,  and 
who,  after  examination,  have  been  found  free  of  all  exceptions 
— (a)  The  practicing  physician.  Dr.  Leonard  Stich,  of  South- 
ofen; and  (b)  the  merchant,  Mr.  Max  Mathes,  of  Southofen; 
both  of  the  latter  I  am  personally  acqutunted  with  as  to  name, 
*8ee  Sec.  998,  Vol.  7,  Cyxdopedia  of  Law. 


tvGoogle 


196  BBPUBUCATION,  JOINT  WILLS.  BTa 

occupation,  and  residence,  while  the  name,  occupation,  and  resi- 
dence of  the  former  two  persona  were  only  made  known  to  me 
hy  the  two  witnesses  present.  And  Mr.  Frederick  Dies  and  his 
wife,  MiB.  Ursula  Diez,  requested  me  to  reduce  to  writing  and 
certify  in  my  official  capacity  the  following:  'Matrimonial  and 
also  testamentary  agreement:  (I.)  We  have  made,  as  yet 
no  conjoint  dispositioa  of  any  kind  concerning  the  hereditary 
succession  in  case  of  death.  (11.)  laaamuch  as  we  have,  by 
joint  exertions,  acquired  tiie  property  now  in  our  possession; 
and  inasmuch  as  the  offspring  of  our  marriage,  oar  only  child, 
Mary  Diez,  has  already,  in  the  tenderest  age,  departed  thia 
life, — we  hereby  determine  that,  upon  the  decease  of  one  or  the 
other  of  us,  the  surviving  husband  or  wife  shall  receive  the  en- 
tire property  of  the  one  having  died  first, — that  is  to  say,  the 
existing  jointly  acquired  property, — to  his  or  her  uncondition- 
ally, free,  sole  possession  and  sole  ownership,  and  shall  not  be 
bound  to  pay  over  anything  to  any  person  in  case  of  death. 
(III.)  Also  all  former  dispositions  concerning  the  hereditary 
succession  which  may  have  been  made  by  us  singly,  or  with  the 
consent  of  both,  however  and  wherever  made,  between  the  liv- 
ing, or  for  the  case  of  death,  are  hereby  set  aude  and  declared 
noil  and  void.  (IV.)  We  desire  that  a  first  exemplified  eopy  of 
the  foregoing  matrimonial  and  also  testamentary  agreement 
be  delivered  to  us,  and  we  will  bear  (T.)  the  expenses  incurred 
jointly.'  Hereupon  the  present  instrument  was  drawn  up  by 
special  request  of  the  parties,  and  after  it  had  been  read  to 
them  in  the  presence  of  the  two  above-named  witneeaes,  and 
after  their  attention  had  been  called  to  all  such  legal  relations 
as  might  possibly  stand  in  the  way  of  such  a  contract,  and  after 
being  approved  by  them,  it  was  rstified  to  the  full  contents  of 
it,  and  signed  by  them,  by  the  two  witnesses,  and  by  myself,  the 
undersigned  royal  notary. 

"Mark  of  Mr.  Frederick  Diez,  who  Is  unable  to] 
write  on  account  of  great  weakness ;  wherefore  the  |         X. 
two  witnesses  have  subscribed  for  him.  J 

"Ursula  Diez. 

"L.  Stich,  Physician. 

"Max  Mathes. 

"Franz  Xaver  Malor, 
{L.  S.]  "Royal  Notary." 
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This  instrameot  was  offered  for  probate  by  Ursula  Diez,  tlie 
widow  of  deceased.  Probate  was  contested  by  CHiristian  Supp, 
a  residuary  legatee  imder  a  former  wilL  GoDtestant  appealed 
from  a  decree  admitting  the  will  to  probate.  The  general 
term  of  the  Srst  department  sent  the  case  to  the  second  depart- 
ment, where  the  decree  of  the  anrrogate  was  affirmed,  and  con- 
testant appealed  to  this  conrt. 

Rapallo,  J.  *  *  *  The  two  objectioDB  relied  npon  in 
the  appellant's  points  are — First,  that,  not  being  under  seal,  the 
instniment  cannot  be  regarded  as  a  will  of  real  estate;  and, 
second,  that  it  is  in  the  form  a  contract,  and  not  a  wilL 

The  first  objection  is  wholly  unfounded;  a  seal  is  not  re- 
quired to  a  will  of  real  or  personal  estate.  The  statute  requires 
only  that  it  be  subscribed  by  the  testator  at  the  end.  2  Bev. 
St,  p.  63,  sec.  40;  1  Jarm.  'Wills,  70,  note. 

The  second  objection  presents  a  more  debatable  question.  The 
instrument  is  entitled,  and  refers  to  itself  in  one  place  as,  a 
matrimonial  and  testamentary  agreement,  and  in  another  as  a 
contract,  and  contains  no  expression  declaratory  of  its  testa- 
mentaiy  character,  except  the  words  "testamentary  agreement," 
or  as  translated  in  the  first  deposition,  "contract  of  marriage 
end  inheritance,"  and,  in  the  third,  "marriage  and  inheritance 
contract."  These  designations  are  not,  however,  conelusive  as 
to  the  character  of  the  instrument  That  most  be  determined 
by  the  dispositions  which  it  makes.  1  Jarm.  Wills,  p.  13 ;  Ex 
parte  Day,  1  Bradf.  Sur.  482,  and  authorities  there  cited.  "Phese 
dispositions  are,  in  substance,  that  Diez  and  his  wife  each  de- 
clare that  they  thereby  determine  that,  upon  the  decease  of  one 
or  the  other  of  them,  the  sorviving  husband  or  wife  shall  re- 
ceive, unconditionally,  the  entire  property  of  the  one  having 
died  first ;  and  that  all  former  dispositions  concerning  the  hered- 
itary succession,  which  may  have  been  made  by  either  of  the 
parties  Sngly,  or  with  the  consent  of  both,  are  annulled.  These 
provisions  are  preceded  by  a  declaration  of  the  motives  leading 
to  snch  a  disposition  of  the  property,  which  were  that  it  had 
been  acquired  by  the  joint  exertions  of  the  parties,  and  that  thdr 
only  ofibpiing  bad  to  ttte  tenderest  age  departed  this  life.  It  is 
claimed  that  the  fact  that  the  pjHiperty,  upon  which  the  instru- 
ment was  to  operate,  was  the  prodnet  of  Uie  joint  labor  of  the 
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parties,  fumuhed  a  eoiuideratioii  for  an  agreement  between 
them  that,  on  the  death  of  either,  it  ahoold  belong  to  the  bop- 
Tivor,  and  that  the  instnunent  in  question  was  aoch  an  agree- 
ment and  not  a  wilL  The  diatingtuBhing  featore  of  a  vill  is 
that  it  is  not  to  take  efTect  except  apon  the  death  of  the  testator. 
An  instnunent  vhich  is  to  operate  in  the  lifetime  of  the  donor, 
and  to  pass  an  interest  in  the  property  before  his  death,  even 
thongh  its  absdnte  enjoTment  by  the  donee  be  postponed  till 
after  the  death  of  the  donor,  or  even  thoi^h  it  be  contingent 
npon  the  sarriTOrship  of  the  donee,  is  a  deed  or  contract,  and 
not  a  will.  Bat  if  the  instrument  is  not  to  have  any  operation 
until  after  death,  then  it  is  a  will,  notwithstanding  that  it  may 
have  been  executed  in  pursuance  of  a  prerioos  promise  or  obli- 
gation appearing  npon  its  face. 

Testing  the  doemnent  now  before  na  l^  this  role,  we  think 
that  it  was  the  will  of  that  one  of  the  ngners  who  should  first 
die;  tiiat  it  did  not  purport  to  convey  any  present  estate  or 
interest  in  the  property,  or  to  deprive  either  of  the  parties  of 
the  absolute  power  of  disposition  of  his  or  her  own  property, 
during  his  or  her  life,  but  was  an  arrangement  testamentary  in 
its  character,  and  not  intended  to  operate  except  upon  the 
deat^  of  one  of  the  parties,  and  then  only  as  expressive  of  the 
intuition  of  the  one  dying  as  to  the  posthumous  destination  of 
his  or  her  property.  It  does  not  use  words  of  grant  or  mutual 
contract,  but  states  that  the  parties  have  determined  that,  ap<Hi 
the  death  of  either,  the  survivor  shall  receive  the  entire  prop- 
erty. The  reasons  given  for  this  determination  do  not  neces- 
sarily make  it  a  contract  The  fact  that  by  the  same  instrument 
the  husband  and  wife  devised  reciprocally  to  each  other,  or  in 
other  words,  that  it  was  a  mutual  will,  does  not  deprive  it  of 
validity.  There  is  no  just  objection  to  such  a  form  of  testating. 
The  instrument  operates  as  the  «x  parte  will  of  whoever  dies 
first.  Here,  the  husband  having  died  first,  it  can  be  proved  as 
his  will,  and  the  efBcae?  of  his  dispositions  is  in  no  way  im- 
pured  by  those  portions  of  the  instrument  which,  if  the  wife 
had  died  first,  would  have  ccmstitnted  her  will,  but  which  have 
now  become  inoperative.  The  result  is  precisely  the  same  as  if 
like  reciprocal  disporitions  bad  been  made  by  the  husband  and 
wife  by  means  of  two  separate  instruments.    The  combining  of 
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snch  reciprocal  diBpoBitions  in  one  instrament  is  mnctioDed  hy 
several  authorities.  Ex  parte  Dar>  1  Bradf .  Snr.  476 ;  Lewis  v. 
Scogeld,  26  Conn.  452;  Evans  t.  Smith,  28  Ga.  98;  1  Kedf. 
Wills,  182;  Rogers,  Appellants,  11  Me.  303;  fn  re  Stnc^,  Deane 
&8.  $;  In  re  hovegrove,  2  Swab.  &  T.  453 ;  Dnfoor  v.  Pereira, 
1  Dick.  419;  2  Harg.  State  Tr.  310,  811. 
The  order  should  be  affirmed,  with  costs.    All  eonenr. 

Order  afflrmed. 


BETTS  V.  HARPER. 
39  Ohio  St.  639.    188*. 

Error  to  district  court,  Hockli^  county. 

Agnes  Harper  and  Penrose  Harper,  sisters  domiciled  in  Hock- 
ing county,  each  owning  personal  property,  and  being  owners  as 
tenants  in  common  of  real  estate  in  that  coonty,  signed  the  fol- 
lowing instrament,  dated  April  17,  1862:  "We,  Agnes  Harper 
and  Penrose  Harper,  of  the  comity  of  Hocking,  in  the  state  of 
Ohio,  do  make  and  publish  this  our  last  will  and  testament,  in 
manner  and  f onu  following ;  that  is  to  say :  First,  it  is  onr  will 
that  oar  funeral  expenses  and  all  our  just  debts  be  first  fully 
paid;  second,  that  all  of  our  property,  both  real  and  personal, 
go  to  James  Betts  and  John  Drue  Betts  and  their  heirs  forever ; 
Jastty,  we  hereby  constitute  James  Betts  to  be  executor  of  this, 
our  last  wiU  and  testament,  revoking  and  annulling  all  fonner 
wills  by  OS  made,  and  ratifying  and  confirming  this,  and  no 
other,  to  be  our  last  will  and  testament. "  This  instrument  was 
subscribed  at  the  time  of  its  execution  by  two  witnesses  in  due 
form ;  and  Agnes  having  died  in  1872,  and  Pmrose  in  1874,  the 
instrmnent  was  admitted  to  probate  in  the  probate  court  of 
Hocking  county,  as  their  will,  in  April,  1875.  In  September, 
1875,  the  heirs  at  law  of  Agnes  Harper  and  Penrose  Harper 
filed  a  petition  in  the  court  of  eosunon  pleas  of  Hocking  coonty, 
against  James  Betts  and  John  D.  Betto,  to  set  the  will  aside. 
Oa  the  trial  of  the  iasae  in  the  district  court,  to  which  the  eayse 
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was  appealed,  tlie  court  charged  the  jury,  in  effect,  that  the 
will,  being  joint,  was  void ;  to  which  charge  the  defendsnta  be- 
low excepted.  A  verdict  having  been  returned  in  accordanoe 
with  the  charge,  judgment  waa  rendered  setting  the  will  aside. 
James  Betts  aiid  John  D.  Betts  filed  this  petition  in  error. 

OsEY,  J.  The  construetioQ  placed  by  the  majorily  of  the 
court  in  Walker  v.  Walker,  14  Ohio  St  157,  on  the  instrument 
there  in  question,  viewed  in  the  light  of  the  facts  existing  at  the 
time  of  its  execution,  was  that  the  alleged  will  should  be  regarded 
as  simply  a  compact,  joint  in  form  and  substance,  between  Walker 
and  his  wife,  to  treat  their  several  estates  as  one  estate,  and 
jointly  dispose  of  it  as  such  amoug  the  objects  of  their  bounty; 
that  it  was  a  matter  of  negotiation  between  them,  and  the  dis- 
position which  each  made  of  his  or  her  property  was  influenced 
and  modified  by  the  disposition  made  of  the  property  of  tiie 
other;  that  each  devise  and  bequest  was,  in  fact,  made  in  con* 
sideration  of  each  and  all  the  rest ;  and  that  it  was  part  of  the 
compact  that  neither  of  the  parties  should  revoke  or  cancel  the 
instrument,  or  any  part  of  it,  without  the  consent  of  the  other. 
Moreover,  subsequently  to  the  death  of  Mrs.  Walker,  Walker, 
in  violation  of  the  agreement,  conveyed  to  others  portions  of  his 
lands  BO  devised.  The  majority  held  that  the  instrument  was 
not  valid  as  a  will,  and  that  the  remedy  of  the  devisees  and 
legatees,  if  they  had  any,  was  in  equi^  to  enforce  the  agree- 
ment 

Assuming,  as  we  should, — more  than  20  years  having  elapsed 
since  the  case  waa  decided, — ^that  the  instrument  received  the 
proper  constmction,  we  are  not  disposed  to  question  the  deci- 
sion. But  it  is  said,  in  the  opinion,  that  the  policy  of  the  state, 
OB  indicated  in  our  legislation,  is  opposed  to  joint  wills ;  and  at- 
tention is  directed  to  the  language  of  the  wills  act,  which  it  is 
said  plainly  refers  to  an  instnuneiit  to  be  executed  by  one  per- 
son only.  It  will  be  seen,  however,  that  our  statute  is  not  pe- 
culiar in  this  respect.  The  provisions  of  the  English  statutes 
and  the  statutes  of  the  various  states  upon  the  subject  are  pre- 
cisely similar  to  our  own ;  and  the  conclusion  that  they  indicate 
a  policy  that  two  or  more  persons  may  not  unite  in  the  same 
instniment  in  making  their  wills,  whatever  the  form  of  the  in- 
sbmnent  may  be,  is  only  reached  by  a  rigid,  and,  as  we  think, 
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altogether  imwarranted,  adherence  to  the  mere  letter  of  the 
statute.  The  proviBiona  of  the  ststate  relating  to  the  execution 
of  deeda  are  similar,  and  yet  nobody  has  ever  doubted  that  any 
number  of  persona  having  an  interest  in  property  may  join  in 
an  inatrumeat  conveying  it. 

The  case  before  us  is  unlike  the  case  of  Walker  v.  Walker. 
Agnes  Harper  and  Penrose  Harper  were  each  the  owner  of  per- 
sonal property,  and  they  were  the  owners  as  tenants  in  common 
of  real  estate.  Each  desired  to  bequeath  her  personal  properly 
to  James  Betts  and  John  B.  Betts,  and  each  desired  to  devise 
to  them  her  individual  share  of  the  real  estate^  They  could 
unquestionably  have-  done  this  by  two  instruments,  but  they 
could'do  it  aa  effectually  by  one.  This  inatmment  was,  in  effect, 
the  separate  will  of  each.  Either  could  have  revoked  it  so  far 
aa  it  was  her  will.  On  the  death  of  Agnes,  in  1872,  the  instru- 
ment might  have  been  admitted  to  probate  as  her  will ;  and  in 
1874  it  might  have  been  admitted  to  probate  as  the  will  of  Pen- 
rose; but  in  1875  it  was  properly  admitted  to  probate  aa  the 
will  of  both.  The  authorities,  it  wUl  be  seen,  are  in  some  con- 
flict; but  the  view  we  have  stated  is  supported  by  reason  and 
the  manifest  weight  of  authority.  Ex  parte  Day,  1  Bradf.  Sur. 
481;  Diez's  Will,  50  N.  Y.  88;  Mosser  v.  Mosser,  32  Ala.  551; 
Schumaker  v.  Schmidt,  44  Ala.  454;  Wyehe  v.  Clapp,  43  Tex. 
544;  March  v.  Huyter,  50  Tex.  243;  Breathitt  v.  Whittaker,  8 
B.  Mon.  530;  Lewis  v.  ScoBeld,  26  Conn.  452;  Evans  v.  Smith, 
28  Qa.  98;  In  re  Stracey,  1  Doct.  &  Stud.  6,  1  Jnr.  (N.  S.)  1177; 
Be  Raine,  1  Swab.  &  T.  144;  Be  Lovcgrovc,  2  Swab.  &  T.  453, 
8  Jur.  (N.  8.)  442;  and  see  Benyssen  v.  Mostert,  h.  R.  4  P.  C. 
236,  8  Moore,  P.  G.  (N.  S.)  502;  Gould  v.  Mansfield,  103  Mass. 
408;  Clayton  v.  Livennan,  2  Dev.  &  B.  558;  HersI^  v.  Clark,  35 
Ark.   17,  23. 

Judgment  revened. 
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Contracts  to  Leave  Property  by  WHL* 

WELLINGTON  v.  APTHOEP. 
145  Maa.  €9,  13  N.  E.  Rep.  10.    1887. 

On  exceptions  from  saperior  court. 

Action  of  contract  by  Darius  Wellington  against  John  T.  Ap- 
thorp,  as  administrator  witb  the  will  annexed  of  the  estate  of 
Mar;  Chiam,  deceased,  upon  an  agreement,  aa  the  pluntiff 
alleged,  made  by  her  with  the  plaintifF  on  or  abont  May  H, 
1878,  to  beqneath  to  him,  by  her  last  will,  the  sum  of  $5,000,  and 
pay  his  expenses  of  a  journey  to  California  and  Nevada  in  ae- 
companj'ing  her  there  in  the  fall  of  1878 ;  and  also,  upon  an  ac- 
count annexed,  for  services  in  managing  her  property,  in  ae- 
companying  her  to  California  and  Nevada,  and  for  cash  paid 
aa  expenses  on  said  visit.  Hearing  in  the  superior  court  for 
Suffolk  county,  before  Bacon,  J.,  before  whom  it  appeared  that 
plaintiff,  after  returning  from  the  visit  to  California  and  Ne- 
vada, married  without  the  knowledge  of  testatrix,  and  that 
when  she  heard  of  such  marriage  she  revoked  a  prior  will  leav- 
ing plaintiff  $5,000,  and  made  a  new  one  leaving  him  nothing. 
The  court  found  for  the  defendant,  and,  upon  the  plaintiff  ex- 
cepting, reported  the  case  for  the  determination  of  the  supreme 
judicial  court. 

G.  Allen,  J.  It  is  not  contended,  on  behalf  of  the  defend- 
ant, that  a  contract,  founded  on  a  sufficient  consideration,  to 
make  a  certain  proviaion  by  will  for  a  particular  person,  is  in- 
valid in  law.  The  contrary  is  well  settled.  Jenkins  v.  Stetson, 
9  Allen,  128,  132  j  Parker  v.  Cobum,  10  Alien,  82;  Canada  v. 
Canada,  6  Cush.  15;  Parsell  v.  Stryker,  41  N.  T.  480;  Thomp- 
son V.  Stevens,  71  Pa.  St.  161 ;  tipdike  v.  Ten  Broeck,  32  N.  J. 
Law,  105 ;  Caviness  v.  Bushton,  101  Ind.  500. 

Nor  is  it  contended  that  a  contract  to  leave  a  certain  amount 
of  money  by  will  to  a  particular  person,  thongh  oral,  ia  open 
to  objection  under  the  statute  of  frauds.  It  is  not  a  contract 
for  the  sale  of  lands,  or  of  goods ;  and  it  may  be  performed  with- 
in a  year.  Peters  v.  Wcstborough,  19  Pick.  364;  Fenton  v.  Em- 
*Sae  Sec.  999,  Vol.  7,  C7clep«dia  of  I^w. 
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biers,  3  Burrowa,  1278 ;  Ridley  t.  Bidl^,  34  Bear.  478 ;  Kent  v. 
Kent,  62  N.  T.  560;  Bell  t.  Hewitt,  24  Ind.  280;  Wallace  t.  Long, 
105  Ind.  522,  5  N.  E.  Bep.  666.  Such  a  contract  differs  essen- 
tially from  a  contract  to  devise  all  one's  property,  real'  and 
personal,  which  cornea  within  the  atatnte  of  frauds.  Qould  t. 
Mansfield,  103  Mass.  408.  The  obligation  of  such  a  contract  is 
not  impaired,  though  tihe  consideration  is  to  arise  wholly  or  in 
part  in  the  future,  and  though  the  person  to  whom  the  promise 
is  made  is  under  no  mutual,  binding  obligation  on  his  part.  In 
Train  v.  Gold,  5  Pick.  380,  385,  it  was  said  by  Mr.  Justice  Wilde 
that  "if  A.  promises  to  B.  to  pay  him  a  sum  of  money  if  he  will 
do  a  particular  act,  and  B  does  the  act,  the  promise  thereupon 
becomes  binding,  although  B.,  at  the  time  of  the  promise,  does 
not  engage  to  do  the  act."  This  doctrine  was  quoted  with  ap- 
proval in  Gardner  v.  Webber,  17  Pick.  407,  413,  and  in  Born- 
stein  V.  Lans,  104  Mass.  214,  216;  and  it  is  also  affirmed  in  Gow- 
ard  V.  Waters,  98  Mass.  596.  In  Cottage  Street  Church  v.  Ken- 
dall, 121  Mass.  528,  530,  it  was  held  that  "where  one  promises  to 
pay  another  a  certain  sum  of  money  for  doing  a  particular 
thing,  which  is  to  be  done  before  the  money  is  pud,  and  the 
promisee  does  the  thing  upon  the  faith  of  the  promise,  the 
promise,  which  was  before  but  mere  revocable  offer,  thereby  be- 
comes a  complete  contract,  upon  a  consideration  moving  from 
the  promisee  to  the  promisor;  as  in  the  ordinary  case  of  the 
offer  of  a  reward."  See  also,  Paige  v.  Parker,  8  Gray,  211, 
213;  Hubbard  v.  Coolidge,  1  Mete.  (Mass.)  84;  Todd  v.  Weber, 
95  N.  T.  181,  192 ;  MUler  v.  McKenzie,  Id.  575,  579.  It  is  there- 
fore is  law  competent  for  a  valid  oral  contract  to  be  made  to 
leave  a  certain  aum  of  money  by  will  to  a  particular  person,  in 
consideration  of  services  thereafter  to  be  rendered  by  the 
promisee  to  the  promisor,  provided  such  services  are  in  fact 
thereafter  rendered  and  accepted  in  pursuance  of  such  contract, 
although  the  promisee  did  not  bind  hhnself  in  advance  to  ren- 
der them.  The  performance  of  the  consideration  renders  the 
contract  binding,  and  gives  a  right  of  action  upon  it. 

The  objection  mostly  relied  on  by  the  defendant  in  the  pres- 
ent case  is  that  the  auditor's  report  does  not  conclnBively  show 
such  a  contract,  upon  such  a  consideration.  The  auditor  does 
not  in  terms,  as  be  might  properly  have  done,  make  any  specific 
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findiDgr  npon  the  qaestion  whether  diere  was  saeh  a  contract; 
but  he  states  the  facts  in  detail  apon  which  he  conndered  that 
qaestion  to  rest,  and  leavea  the  determination  of  it  to  the  court. 
The  detailed  facta  stated  by  the  auditor  are  not  controverted, 
and  the  evidence  npon  which  they  were  foond  is  not  before  as. 
These  facts  are  therefore  to  be  tak^i  as  they  stand,  with  no  fur- 
ther explanation  than  is  afforded  by  the  circumstances.  Look- 
ing at  them  in  this  manner,  it  is  to  be  determined  whether,  on 
the  whole,  there  is  enough  clearly  and  decisively  to  show  that 
there  was  a  contract,  so  that  the  judge  who  heard  the  case  could 
not  properly  find  the  contrary ;  in  other  words,  whether  it  ap- 
pears Uiere  was  a  promise  by  the  defendant's  testator  suffi- 
ciently definite  to  be  enforced,  and  made  with  the  nnderstand- 
ing  and  intention  that  she  would  be  legally  bound  thereby.  A 
promise  made  with  an  understood  intentbn  that  it  is  not  to  be 
legally  binding,  but  only  ezpreeaive  of  a  preseait  intoition,  is 
not  a  contract.  Thrastm  v.  Thornton,  1  Cush.  89;  Chit.  Comm 
(11th  Amer.  Ed.)  12,  13. 

Ordinarily,  when  there  is  a  distinct  promise  for  a  sufficient 
consideration  to  do  a  particular  thing,  such  promise  is  to  be 
considered  a  contract,  unless  there  is  something  in  the  subject 
of  the  promise,  or  in  the  circumstaneee,  to  repel  that  aasomp- 
tion.  But  each  case  must  be  examined  in  the  light  of  its  own 
circumstances.  In  the  present  case  it  appears  that  the  plaintiff 
wos  a  brother-in-law  of  the  defendant's  testator,  who  was  an 
unmarried  woman;  that  he  was  early  in  tiie  habit  of  advising 
her  about  her  business  affairs,  and  not  at  the  outset,  if  ever, 
in  the  expectation  of  being  paid  directly  for  his  services. 
Nevertheless,  there  soon  came  to  be  a  recognition  on  her  part 
that  the  plaintiff's  services  were  valuable  in  a  money  sense,  and 
an  intention  to  pay  him  for  them  in  some  form.  By  his  advice, 
in  1866,  she  bought  real  estate  on  Chauncy  street,  and  sold  it 
again  in  1868,  at  a  profit  of  $10,000,  the  sale  being  advised  and 
negotiated  by  him.  Prior  to  the  sale,  she  told  him  that,  if  such 
profit  ahould  be  made,  he  should  have  one-half  or  a  part  of  it 
In  fact,  nothing  was  paid  to  him  at  this  time,  but  it  appears  that 
she  already  contemplated  patting  the  relation  between  them  on 
a  business  basis ;  and  shortly  afterwards  she  told  him  that,  if  he 
would  go  on  and  act  as  her  agent  and  adviser  respectii^  her  in- 
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vestments,  she  would  make  a  will  giving  his  wife  $5,000 ;  and,  in 
the  eveat  of  his  wife's  dying  before  him,  she  would  then,  by  a 
new  will  or  codicil,  bequeath  the  legacy  of  $5,000  to  him.  He  as- 
sented to  thia,  and  ahe  made  her  will  accordingly,  bequeathing 
$5,000  to  his  wife.  All  this  savored  of  a  business  arrangement. 
The  sum  mentioned  was  not  greater  than  she  had  talked  of  pay- 
ing to  him,  as  a  part  of  tlie  profits  on  the  sale  of  the  Cbaoncy 
street  real  estate ;  indeed,  not  so  great,  for  that  was  to  be  pay- 
able in  1868,  while  the  bequest  would  not  be  payable  till  after 
her  death.  la  1868  another  purchase  was  made  of  real  estate, 
which  was  sold  at  a  profit  in  1869.  In  1869  he  admitted  her  to 
share  in  a  purchase  of  real  estate  on  Bedford  street,  which  he 
had  intended  to  make  on  his  own  account;  the  whole  of  the 
money  was  furnished  by  her ;  and  in  1873  and  1874  the  estate 
was  sold  at  a  profit  of  between  $4,000  and  $5,000,  over  and 
above  the  allowance  to  her  of  7  per  cent,  interest  on  the  purchase 
money,  and  this  profit  was  equally  divided  between  them.  In 
1876  a  purchase  was  made  of  real  estate  on  Mt  Vernon  street 
All  of  these  purchases  and  sales  were  negotiated  and  advised  by 
the  plaintiff,  and  were  made  solely  upon  his  judgment. 

Such  were  the  relations  of  the  parties  up  to  1878.  She  had 
paid  him  nothing  for  his  services;  but  her  will,  bequeathing 
$5,000  to  his  wife,  had  stood  daring  all  thia  time  according  to 
the  understanding  between  them  in  1868.  Nothing  had  be^i 
said  or  done  to  vary  the  effect  of  her  promise  to  bequeath  the 
legacy  of  $5,000  to  him,  in  the  evoit  of  hia  wife 's  dying  before 
him.  In  1878  a  new  arrangonent  was  made.  The  plaintiff's 
wife  was  fataly  ill,  and  died  in  June  of  that  year.  A  few 
weeks  before  her  death,  and  when  it  had  become  apparent 
that  she  was  fatally  ill,  the  defendant's  testator  told  the  plaintiff 
that  she  desired  to  visit  California,  and  a  brother,  who  resided 
in  Nevada,  and,  if  he  would  accompany  her  there  in  the  fall  of 
that  year,  she,  in  consideration  of  his  so  accompanying  her,  and 
of  the  services  he  had  rendered  and  might  thereafter  render  her 
respecting  the  management  of  her  property,  would  make  a  will 
giving  him  $5,000,  and  pay  the  expenses  of  the  journey.  The 
plaintiff  assented  thereto,  and  in  May  or  June  of  that  year  she 
destroyed  the  will  then  existing,  and  ezeouted  a  new  one,  whwe- 
in  ahe  gave  to  him  a  legacy  of  $6,000.    Aceording  to  the  tenns 
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of  what  she  had  proposed  in  1868,  she  was,  by  a  new  will  or 
codicil,  to  bequeath  to  him  the  legacy  of  (5,000,  in  the  event  of 
which  was  now  at  hand,  if  he  wonld  go  on  and  act  as  her  agent 
and  adviser  respecting  her  investmeuts.  Thia  he  had  done  np  to 
that  time.  She  now  proposed  to  him  that  she  would  make  a  will 
giving  him  $5,000  in  consideration  of  his  accompanying  her  to 
California  and  Nevada,  and  of  the  serviees  he  had  rendered  and 
might  thereafter  render  to  her.  There  was  no  stipulation  bind- 
ing him  to  render  such  services  for  any  particular  length  of  time 
in  the  future.  The  moat  that  eonid  fairly  be  implied  is  that  he 
should  render  them  as  requested,  and  as  long  as  he  should  be 
able  to  do  so.  Her  proposition  appears  to  have  been  intended  as 
in  the  nature  of  businesa  The  relations  between  the  parties  in 
the  past  had  not  been  merely  those  of  kindness  and  voluntary 
aid.  The  services  which  he  had  already  rendered  were  substan- 
tial, and  of  a  business  character.  They  did  not  consist  merely  of 
advice,  but  he  appears  to  have  taken,  to  a  lat^  extent,  the  respon- 
sible charge  of  her  business  matters,  and  to  have  conducted  them 
successfully.  In  addition  to  continuing  such  services,  he  was 
now  asked  to  accompany  her  tA  California,  which  he  did,  in  the 
fall  of  1878  and  the  winter  following, — a  trip  of  several  months. 
She  proceeded  at  once  to  act  upon  his  acceptance  of  her  propor- 
tion, and  made  a  new  will  accordingly.  This  new  will  remained 
unrevoked  for  two  and  a  half  years.  In  view  of  all  these  circum- 
stances, it  seems  to  us  that,  upon  a  just  construction  of  the  audi- 
tor's  report,  there  is  not  enough  to  repel  the  ordinary  assump- 
tion that  the  promise  of  the  defendant's  testatrix  was  a  eon- 
tract,  which,  when  made,  was  intended  and  understood  by  both 
parties  to  be  binding  upon  her. 

The  present  case  materially  differs  in  its  facts  from  Maddisou 
V.  Alderson,  8  App.  Gas.  467,  5  Exch.  Div.  293,  and  7  Q.  B. 
Div.  174.  In  that  case  doubt  was  expressed  whether  there  was  a 
contract,  but  the  question  was  not  finally  determined.  It  de- 
pended in  part  upon  a  review  of  the  testimony,  which  is  not 
fully  reported.  The  terms  of  the  alleged  promise  and  considera- 
tion differed  from  those  in  the  case  before  us  in  certain  respects, 
which  might  be  found  to  be  material.  But  the  decision^in  that 
case  turned  finally  upon  the  question  whether,  assuming  a  con- 
tract, it  had  been  shown  that  there  had  been  a  part  performancs 
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Bufficient  to  take  it  out  of  tlie  statute  of  frauds,  and  it  was  held 
in  the  negative. 

Upon  the  auditor's  report  in  the  preset  case,  we  must  now 
assume  that  the  whole  consideration  stipulated  for  was  per- 
formed by  the  plaintiff,  and  that  it  was  sufficient.  It  is  expressly 
found  that  his  advice  was  valuable,  and  his  management  judi- 
cious, being  given  and  rendered  whenever  requested  or  required ; 
that  he  has  received  no  compensation  therefor,  except  as  stated, 
respecting  the  dividon  of  the  profits  arising  on  the  sale  of  the 
Bedford  street  real  estate ;  that  in  the  fait  of  1878  and  the  win- 
ter following  he  accompanied  her  to  Nevada  and  California, 
"and  then  and  thereafter  in  all  respects  complied  with  and  ful- 
filled the  aforesaid  agreement." 

It  is  also  suggested  in  behalf  of  the  defendant  that,  even  as- 
snming  a  contract,  it  was  not  proved  to  be  a  contract  to  make  a 
will  which  should  not  be  revoked.  But,  looking  at  the  language 
used  in  the  lig^t  of  the  circumstances  existing  and  preceding,  so 
narrow  a  construction  of  the  contract  is  not  permissible.  The 
substance  of  it  was  that  she  would  bequeath  to  him  the  sum  men- 
tioned. An  instrument  effectual  as  a  will  was  clearly  contem- 
plated; otherwise  the  promise  was  but  illusory. 

The  result  is,  in  the  opinion  of  a  majority  of  the  court,  that 
the  plaintiff  is  entiUed  to  judgment  for  the  sum  of  $5,000  and 
interest,  in  addition  to  the  amount  found  at  the  trial.  The  de- 
fendant's exceptions  are  overruled,  and  the  plaintiff's  excep- 
tions are  sustained.    Ordered  accordingly. 


Aiir»«ment  to  Devise. — Specific  Performance. 

PAItSELL  V.  STRTKER  ET  AL. 

42  N.  Y.  480.    1869. 

Suit  for  specific  performance  of  an  agre^nent  to  devise  cer- 
tain real  estate. 

Judgment  below  for  plaintiff.  Affirmed  at  Qeneral  Term. 
Appeal. 

David  Parsell,  deceased,  was  the  grandfather  of  plaintiff,  and 
of  Hannah,  wife  of  defendant  Stryker.    Deceased  owned  certain 
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premises  in  qaestion,  and  in  January,  1864,  made  an  agreemeDt 
witli  plaintiff,  the  effect  of  which  is  stated  in  the  opinion,  by 
which  he  promised,  in  consideration  of  certain  conditions  to  be 
performed  by  plaintiff,  to  give  the  farm,  on  his  death,  to 
plaintiff,  and  to  make  a  will  devising  the  same  to  plaintiff.  Od 
June  1, 1858,  the  grandfather  executed  a  deed  of  the  same  prem- 
ises to  defendant  Stryker,  took  back  a  mortgage,  and  assigned 
the  latter  to  Stryker 's  wife,  Hannah,  to  seeare  the  support  of  de- 
ceased's wife  and  child.  He  fdao  made  a  will  revoking  all  former 
wills  and  not  devising  the  premisea  to  plaintiff.  Plaintiff  was 
in  possession  and  Stryker  and  wife  knew  of  his  agreement  with 
deceased;  bnt  plaintiff  did  not  know  of  deceased's  deed,  mort- 
gage, or  will  of  Jane  1,  1858.  In  August,  1858,  the  grandfather 
died.  Plaintiff,  relying  on  the  grandfather's  agreement,  fully 
performed  all  the  conditions  on  his  part,  both  before  and  after 
the  conveyance  to  defendant  and  down  to  the  grandfather's 
death. 

The  agreement  under  consideration  is  very  simple  in  intent 
and  purpose,  and  sufficiently  clear  in  expression  to  be  fully 
understood.  There  is  no  imputation  of  fraud  or  undue  influ- 
ence in  its  procurements.  It  is  said  to  be  a  hard  and  unconscion- 
able agreement;  but,  considering  the  relation,  situation,  and  age 
of  the  parties,  and  the  incumbrance  attached  to  the  farm  in  the 
support  and  maintenance  of  the  two  women,  it  is  relieved  even 
from  that  imputation.  The  proposition  came  from  the  grand- 
father; it  said  in  substance,  I  am  an  old  man,  eighty  years  old, 
witii  no  family  but  a  wife  and  imbecile  daughter;  I  have  this 
farm,  and  so  much  stock,  farming  implements,  etc ;  I  am  too 
feeble  to  carry  on  the  farm;  you  take  it  and  work  it  on  such 
terms  as  long  as  I  live,  and  at  my  death  you  shall  have  all  there 
is  on  the  farm,  and  I,  by  a  last  will  and  testament,  will  devise 
it  to  you  free  of  all  claim  except  for  the  support  of  my  wife  and 
daughter,  Margaret,  for  life.  The  proposition  was  accepted, 
and,  as  the  referee  finds,  performed  by  the  plaintiff.  As  be- 
tween the  parties,  the  agreement  was  fair ;  it  was  supported  by  a 
sufficient  consideration  as  between  them,  even  though  inadequate 
as  between  strangers;  it  was  therefore  valid;  and  the  plaintiff 
entitled  to  a  specific  performance  of  its  obligations. 

The  agreement  in  question  was  in  legal  effect  a  sale  and  pur- 
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chase  of  the  farm ;  under  it,  until  a  breach  at  least,  the  equitable 
title  was  in  plaintiff,  the  nominal  legal  title  in  the  grandfather. 
His  conveyances  to  Stryker  only  paawd  the  same  nominal  legal 
title,  subject  to  plaintiff's  equitable  title,  as  Stiyker  received  his 
deed  with  full  knowledge  of  plaintiff's  pOBsession  and  rights. 

Had  Stryker  made  known  to  plaintiff  the  conveyances  to  him, 
he  could  have  availed  himself  of  the  covenaiitB  to  the  grand- 
father; but  as  Qo  notice  of  such  conveyance  was  given  to  the 
plaintiff,  his  performance  to  the  grandfatiier  was  a  legal  per- 
formance of  the  agreement.  The  mortgage  passed  no  greater 
rights  than  that  posaeased  by  the  mortgagor.  (2  Story's  Eq. 
784.) 

As  to  pluntiff's  equities,  it  made  no  difference  whether  the 
agreement  was  to  deed  the  farm  at  a  future  day,  on  perform- 
ance by  plaintiff,  or  to  devise  the  farm  by  a  will  made  in  the 
lifetime  of  the  party,  a  court  of  equity  will  decree  the  specific 
performance  of  the  latter  agreement  after  death,  where  other- 
wise unobjectionable,  equally  with  a  contract  to  convey  while 
living. 

This  question  was  fully  considered  and  properly  decided  in 
Johnson  v.  Hubbell,  in  the  Court  of  Chancery  in  New  Jersey  in 
1856,  of  which  I  And  a  report  in  the  American  Law  Begister, 
vol.  5,  page  177  [10  N.  J.  Bq.  332].  On  this  branch  of  the  case 
Chancellor  Williamson  said,  "There  can  be  no  doubt  but  that 
a  person  may  make  a  valid  agreement,  binding  himself  legally  to 
make  a  particular  disposition  of  his  property  by  last  will  and 
testament.  The  law  permits  a  man  to  dispose  of  his  own  prop- 
erty at  his  pleasure;  and  no  good  reason  can  be  assigned  why 
he  m^  not  make  a  legal  agreement  to  dispose  of  bia  property 
to  a  particular  individual,  or  for  a  particular  purpose,  as  well 
by  will  as  by  conveyance,  to  be  made  at  some  specified  future 
period,  or  upon  the  happening  of  some  future  event.  It  may  be 
unwise  for  a  man  to  embarrass  himself  as  to  the  final  disposition 
of  his  property,  but  he  is  the  disposer  by  law  of  his  own  fortune, 
and  the  sole  and  best  judge  as  to  the  manner  and  time  of  dis- 
posing of  it.  A  court  of  equity  will  decree  the  specific  perform- 
ance of  such  an  agreement,  upon  the  recognized  principles  by 
which  it  is  governed  in  the  exercise  of  this  branch  of  its  jurisdic- 
tion."   (Bivere  v.  Bivere,  3  Dessau.  Bep.  195;  Jones  v.  Martin, 
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3  Ambler  882;  19  Vesey  66;  3  Yes.  412;  Podmore  t.  Outdi^. 
7  Simons  644  to  654.)  The  validity  of  an  agreement  to  devise 
land  by  will  was  recognized  by  this  conrt  in  Stephens  v.  Rey- 
nolds, 6  N.  T.  458. 

The  foregoing  are  sll  the  questions  presented  on  the  argtunent 
of  this  appeal.  We  think  the  case  was  properly  disposed  of  by 
the  referee,  and  that  the  order  of  the  General  Term  affirming  the 
jadgmeut  below  should  also  be  afBrmed. 

All  the  judges  concurring  in  the  resolt,  judgment  affirmed. 


OOTTLD  V.  MANSFIELD  ET  AL. 

103  Matt.  408.    1869. 

Chapuam,  C.  J. — The  bill  states,  in  substance,  an  oral  agree- 
ment between  the  plaintiff  and  Nancy  Gould,  deceased,  the  tes- 
tatrix of  the  defendant  executors,  the  purport  of  which  was,  that 
each  of  them  should  make  a  will  in  the  other's  favor,  uid  give 
and  devise  thereby  all  her  property,  both  real  and  personal,  to 
the  other,  and  that  neither  of  them  was  to  make  any  different 
will  at  any  time,  or  to  dispose  of  her  property  in  any  different 
manner  therefrom.  The  plaintiff  alleges  that  the  said  Nanc^  did 
make  her  will  accordingly,  and  informed  the  plaintiff  thereof, 
and  thereupon  the  plaintiff  made  her  will  in  accordance  with  the 
agreement,  and  did  not  revoke  it  during  Nancy's  lifetime,  or 
make  any  different  will;  that  Nancy  stated  the  agreement  to 
divers  persons  during  her  lifetime ;  that  the  plaintiff  performed 
services  for  Nancy,  and  expended  money  for  her,  under  the 
belief  that  such  a.  will  existed;  but  that  Nancy  made  another 
will,  which  has  been  proved  and  allowed,  giving  her  property 
to  others.  The  wills  were  to  be  of  all  the  real  and  personal 
property  which  they  had,  but  no  property  is  mentioned  as  being 
included  in  them  except  a  house,  which  they  owned  in  common, 
and  in  which  they  lived  together.  The  jwrsonal  estate,  if  any, 
seems  to  have  been  of  minor  importance,  and  the  agreement  in 
respect  to  it  is  not  divisible  from  that  relating  to  the  real  estate. 

Among  other  defences  set  up,  the  statute  of  frauds  is  pleaded. 
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aod  it  is  contended  by  tiie  defendants  thst  this  was  a  contract 
for  the  sale  of  landa  within  that  statute.  On  the  contrary,  the 
plaintiff  denies  that  it  is  a  contract  for  a  sale  within  the  statute. 

If  we  look  at  the  character  of  the  act  to  be  done,  we  find  that 
a  will  is  considered  in  the  nature  of  a  conveyance  by  way  of 
appointment.  Harwood  v.  Ctoodright,  Cowp.  87,  90.  "It  doth 
as  effectually  give  and  transfer  estates,  and  alter  the  property 
of  lands  and  goods,  as  acts  executed  by  deeds  in  the  lifetime 
of  the  parties."  1  Shep.  Touch.  402-  A  devisee  comes  within 
the  legal  definition  of  one  who  tabes  by  porchase.  Watkins  on 
Descents,  155.  And  the  contract  set  forth  in  the  bill  is  a  con- 
tract to  convey,  by  the  act  alleged,  a  title  in  fee  simple  to  lands 
for  a  consideration.  In  Harder  v.  Harder,  2  Sandf.  Ch.  17, 
such  a  contract  was  held  to  be  within  the  statute  of  frauds; 
and  in  Walpole  v.  Orford,  3  Ves.  402,  Lord  Chancellor  Lough- 
borough so  regarded  it  See  also  Browne  on  St.  of  Frauds  (3d 
ed.),  §  263.  In  the  recent  case  of  Caton  v.  Caton,  Law  Bep. 
1  Ch.  137,  and  2  H.  L.  127,  the  same  doctrine  was  held.  We 
see  no  ground  to  differ  from  these  authorities,  and  must  regard 
it  as  a  contract  for  the  sale  of  lands,  within  the  statute  of 
frauds. 

There  has  been  no  part  performance  which  amounts  to  any- 
thing. The  plaintiff  says  she  made  a  will  devising  her  property 
to  Nancy.  But  such  an  instrument  was  ambulatory,  and  might 
have  been  revoked  by  various  acts,  or  by  implication  of  law  from 
subsequent  changes  in  the  condition  or  circumstances  of  the 
testator.  Gen.  Sts.,  c.  92,  g  11.  The  plaintiff's  property  is  still, 
as  it  has  always  been,  in  her  own  hands,  and  subject  to  her  own 
control.  The  seryioes  rendered  and  money  paid  by  the  plaintiff 
are  not  alleged  to  have  been  in  part  performance  of  the  contract. 

It  is  unnecessary  to  consider  the  provision  of  the.  statute  of 
frauds  as  to  the  personal  property,  it  being  indivisible  from  the 
real  estate  in  respect  to  the  alleged  contract,  if  indeed  there  be 
such  property  of  any  considerable  value. 

These  views  being  fatal  to  the  plaintiff's  case,  it  is  not  neces- 
sary to  decide  the  other  questions  discussed. 

Demurrer  sustained. 
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Probate  and  Contest  of  Lost  and  SpoUated  WiU$.f 
POSTER'S  APPEAL. 
87  Penn.  8t.  67.    1878. 

Before  Agnew,  C.J.,  Shabswood,  Uxbcub,  Oobdoh,  Paxboxi, 
WooDWABD,  and  Tednkbt,  JJ. 

Appeal  from  the  decree  of  the  Orphans'  Court  of  Wafoe 
Comity.    The  facts  are  sufQeiently  stated  in  the  opinion. 

AoNxw,  G.  J.  That  baac  P.  Foster  made  and  executed  in 
doe  form  of  law  a  will  in  writing  on  or  about  the  5th  of  Jane, 
1875,  is  an  indispntable  fact.  That  the  contents  of  this  will  are 
cleturly  and  folly  proved,  both  by  testimony  and  by  written 
memoranda  in  the  testator's  own  handwriting,  is  equally  plain, 
and  DO  question  arises  as  to  the  number  of  witnenes,  the  con- 
tents being  proved  by  two,  as  well  as  by  the  memoranda  fur* 
Dished  by  the  testator  himself.  The  will  not  being  found  after 
the  testator's  death  and  diligent  search,  two  material  questions 
arise  upon  the  assignment  of  errors: 

1.  Whether  the  presumption  of  rerocttioD  by  the  testator 
himself  is  rebutted  by  the  evideoce. 

2.  Whether  the  contents  ean  be  proved  by  parol  evidence. 
There  is  ample  evidence  to  rebut  the  presumption  of  a  revocar- 

tioD  by  the  testator.  MaDy  facts  contribute  to  this  result, 
among  which  these  leading  circomstances  appear.  Isaac  P. 
Foster  was  never  without  a  will  for  the  last  fifteen  years  of  his 
Ufe,  having  had  seven  written  under  the  supervision  of  counsel 
and  made  necessary  by  the  nature  and  amount  of  bis  estate,  the 
number  of  his  children,  and  advancements  made  to  scana,  and 
those  matters  were  oft^i  dwelt  upon  by  himself.    He,  himself, 

•Bee  Cliapter  TX.  Vol.  T,  GrcloiMdU  of  Law,  and  cases  tlHM  oltad. 
tSee  Sec  1010,  Vol.  7,  Cyclopedia  of  Law. 
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r^arded  hia  will  of  1875  as  existing  until  and  while  Jyiag  on  his 
death-bed,  when  too  feeble  to  destroy  it  without  assistance.  Up 
to  this  time  he  made  efforts  to  procure  a  codicil  to  alter  the  will 
in  a  certain  aspect,  made  necessary  by  the  failure  in  the  pay- 
ment of  interest  on  certain  bonds,  but  being  prevented  by  the 
extremity  of  his  last  illness,  died  under  a  bdief  that  he  had 
arranged  with  his  ezecntota  to  pay  t^ese  legatees  mon^  instead 
of  the  bonds.  These  and  corroborating  circumstances  show  that 
the  testator  had  no  thou^t  of  a  revocation. 

That  the  presumption  of  a  personal  reTocation  can  be  thus 
rebutted  is  shown  by  the  autboritiee  cited  by  the  appellees.  The 
presumption  of  revocation  arises  from  the  fact  that  the  will  was 
known  to  be  in  the  poasession  of  the  testator  himself,  and  that  it 
cannot  be  found  after  his  death.  It  is,  therefore,  a  nataral  pre- 
sumption merely,  because  it  cannot  be  supposed  the  testator 
would  part  with  it,  unless  be  intended  to  put  it  out  of  the  way, 
and  because  it  is  out  of  the  way  and  cannot  be  accounted  for, 
the  presumption  that  be  intended  to  revoke  it  arises.  Like  other 
natural  presumptions  drawn  from  evidence,  and  not  declared  ds 
jure,  for  some  legal  end,  it  most  give  way  to  stronger  evidence 
of  the  continued  existence  of  the  will,  and  the  testator's  reliance 
npon  it  as  the  disposition  he  had  made  of  his  property. 

The  will  then  being  in  existence  at  the  death  of  the  testator 
nnrevoked  by  him,  its  loss  or  accidental  destruction  difFeis  not 
from  the  loss  Or  destruction  of  any  other  solenm  instrument, 
Buob  as  a  deed,  a  note  or  bond,  or  a  record.  The  contents,  there- 
fore, may  be  proved  in  like  manner,  as  shown  by  the  authorities 
cited.  It  is  a  postulate  of  the  question  that  the  testator  left 
behind  him  at  death,  a  last  will  in  writing,  legally  executed  and 
published,  and  unrevoked  by  any  act  or  direction  of  his.  That 
the  law  will  not  tolerate  any  making  of  a  will  for  him  by  other 
means  than  his  own  act  in  writing  duly  executed,  is  dear.  But 
such  a  will  having  a  l^;al  existence,  yet  accidentally  tost  or 
destroyed,  the  establishment  of  its  contents  is  not  the  making 
of  a  new  wiU,  but  a  restoration  merely  of  that  which  the  testator 
himself  made  and  left  behind  him  to  govern  hia  estate.  There  is 
DO  greater  sanctity,  in  this  respect,  than  the  restoration  by  parol 
evidence  of  other  instruments  equally  solemn  and  having  an 
eqnal  effect  in  the  dispontion  of  property.     The  law  simpfy 


tvGoogle 


214  PROBATE  AND  CONTID8T  OF  WILLS. 

cornea  in  aid  of  his  own  legally  performed  act,  to  prevent  Ina 
intenticmfi  from  being  fmstrated  or  defrauded.  The  aathoritieB 
{upon  the  republicati<ai  of  wills,  made  before  the  paaeage  of  the 
act  of  1833,  have  &  bearing  and  may  therefore  be  cited — some 
Dot  appearing  in  the  paper-books.  Havard  v.  Davis,  2  Binn. 
406 ;  Jones  v.  Hartley,  2  Wbart.  103,  citing  many  cases ;  Camp- 
bell r.  Jamison,  8  Barr.  498;  Jack  v.  Sboenbei^er,  10  Harris 
416;  Fransea's  Will,  2  Caaey  203.  We  caimot  perceive  that 
the  learned  judge  erred  in  mling  either  point.    .    .    . 

Decree  of  the  Orphans*  Court  ajjirmed. 


BENNETT,  BX'R,  ETC.  v.  SHERROD. 
5  Ired.  L.  303.    1843. 

Appeal  from  the  Superior  Coart  of  Law  of  Martin  County,  at 
Spring  Term,  1843,  hia  Honor  Judge  Manlt  presiding. 

This  was  an  issue  to  try  whether  a  certain  instrument  of  writ- 
ing, propounded  by  the  plaintiff,  was  the  last  will  and  testament 
of  John  Sherrof,  deceased. 

After  the  evidence  was  in,  the  counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury,  if  they  believed  the  instrument  of 
writing  was  found  in  the  possession  of  the  deceased  in  a  muti- 
lated state,  that  there  was  a  presumption  of  law  that  the  mutila- 
tion was  the  act  of  the  deceased,  subject  to  be  rebutted  by  the 
parties  propounding  the  will.  The  court  declined  giving  tbia 
instruction. 

There  was  a  verdict  establishing  the  will,  and  from  the  judg- 
ment thereon  the  defendant  appealed. 

Daniel,  J.  The  anthorities  cited  by  the  counsel  for  the  ap- 
pellant shew,  that,  where  a  will  has  been  duly  executed  and  left 
with  the  testator,  if  it  be  mutilated  in  his  lifetime  while  in  hk 
possession,  or  upon  his  death  if  it  be  found  among  bis  reposi- 
tories, cancelled  or  defaced,  in  such  cases,  in  the  absence  of 
other  proof,  the  testator  is  presumed  to  have  dooe  the  act;  and 
the  law  further  presumes,  that  he  did  it  animo  revocancU.  And 
if  the  repository  of  the  will  was  at  the  same  time  accessible  to 
the  testator  and  another  perscsi  and  the  mutilation  was  done  in 
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the  lifetime  of  the  testator,  the  law  would  presume  it  was  done 
by  the  testator.  He  had  a  right  to  do  it,  and  a  fraud  will  not 
be  presumed  ia  the  other  person.  All  the  rules  above  stated, 
we  think,  may  be  taken  for  good  law,  bat  it  seems  to  ns  that 
they  are  not  apposite  to  the  case  now  before  us.  There  is  no 
evidence  in  the  cause,  that  the  will  was  found  mutilated  in  the 
lifetime  of  the  testator,  or  foimd  mutilated  among  his  papers 
immediately  on  his  death.  It  was  cm  the  day  after  his  death  that 
application  was  made  to  his  widow  for  the  will.  She,  who  is 
the  party  defendant  in  this  issue,  acknowledged  that  the  will 
or  paper  waa  there,  but  refused  then  to  deliver  it.  She  then 
locked  the  drawer,  where  the  paper  was,  and  put  the  key  in 
her  bosom.  There  is  no  evidence  that  the  will  was,  at  that  time, 
mutilated,  for  her  declarations  then  made  do  not  prove  that  fact, 
but  rather  import  the  contrary.  On  the  second  day  after  the 
testator's  death,  and  after  the  widow  had  every  opportunity  of 
mutilating  the  paper,  with  which  she  was  dissatisfied,  the  will 
was  found  By  the  plaintiff  in  the  drawer  in  its  present  state.  It 
seems  to  us,  ao  far  from  its  being  the  duty  of  the  judge  to  charge 
the  jury,  that  the  law  presumed  this  mutilation  to  have  been 
the  act  of  the  testator,  that  it  would  have  been  erroneous  if  he 
had  so  charged.  We  are  of  opinion  that  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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CHAPTER  X. 

COWTKUCnON  AND  EITECT  OF  WILLS.* 

General  Principles  of  ConstrMctien.f 

DICKISON  V.  DICKI30N. 

13d  lU.  541.    1891. 

Error  to  appellate  court,  second  district. 

Tbi8  vaa  an  application  of  John  A.  Dickison  to  the  county 
conrt  for  an  order  allowing  him  to  share  in  the  estate  of  Griffith 
Dickison,  deceased.  The  county  oonrt  disallowed  his  applica- 
tion, which  order  was  afBrmed  by  the  circuit  and  the  appellate 
C0Qrt&    He  appeals.  Aijirmed. 

Shopb,  J.  April  9,  1874,  GriflBth  Dickison,  then  in  life,  made 
his  last  will  and  testament.  At  that  time,  it  is  conceded  for  the 
purposes  of  thifl  appeal,  he  had  10  children.  In  and  by  clauses 
2  to  8,  inclusive,  and  clause  10,  of  the  will,  he  made  specific 
devises  to  his  wife  and  8  of  the  children,  severally.  By  clause  9 
be  made  a  specific  devise  to  his  two  other  children  as  follows: 
"Ninth.  To  my  children,  John  AbrahaiA  and  Mary  Ann,  I  will, 
devise,  and  bequeath  the  west  half  of  the  northwest  quarter  of 
section  twenty-seven,  in  township  ten  north,  range  seven  east,  in 
equal  shares,  to  be  in  full  of  their  portions  of  my  estate,  both 
real  and  personal,  to  be  theirs,  their heira*  and  assigns'  forever." 
The  eleventh  clause  of  the  will  is  as  follows:  "Eleventh,  All 
the  rest  of  the  real  estate  of  which  I  may  die  possessed  shall 
be  by  my  executor  sold,  also  all  the  persona!  property  I  may 
have  at  mf  death  shall  be  sold,  and  from  the  proceeds  of  such 
sales  he  shall  fimt  pay  all  my  debts,  etc.  The  remainder  he  shall 
divide  amongst  my  heirs  as  follows:  To  my  wife,  Sarah  A. 
Dickison,  one-third  part  thereof ;  and  the  remainder  to  my  ohil- 

•Se«  Chapter  X,  Vol.  7,  CTClopedla  of  Law. 
tSte  Sec.  1016,  Vol.  7,  CyclopedU  at  Law. 
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dren  in  equal  portions,  share  and  share  alike,  to  be  theirs,  their 
heirs*  and  assigns'  forever  absolute."  On  the  Tth  day  of 
March,  1882,  there  waa  executed  by  the  testator  in  due  form  of 
law,  and  attached  to  the  original  will,  the  following  codicil: 
""Whereas,  I,  QrifBth  Dickison,  did  on  the  ninth  day  of  April, 
1874,  make  my  last  will  and  testament,  in  and  by  which  will  I 
made  devises  to  all  my  children  then  bom;  and  whereas,  since 
that  date  a  son  has  been  bom  to  me,  whom  I  have  named  Fred, 
I  make  this  oodieil  to  my  said  will,  to  have  the  same  force  and 
effect  as  if  it  was  a  part  of  my  original  will :  That  ia  to  say, 
I  will,  devise,  and  bequeath  to  my  son  Fred  [certain  described 
realty]  in  fee,  and  to  my  daughter,  Sozie  J.  Hitchcock  [certain 
described  realtp]  in  fee."  The  testator  died  March  14,  1886, 
and  shortly  thereafter  said  will,  with  the  codicil  annexed,  was 
duly  admitted  to  probate.  Subsequently  the  executor  reported 
to  the  county  court  that  after  payment  of  all  claims,  etc.,  he 
had  in  his  hands  $9,214.05  for  distribution  under  the  residuary 
clause  of  the  will,  and  asking  an  order  of  the  oourt  thereon. 
The  question  presented  by  this  record  is  whether  appellant,  John 
A.  Dickison,  is  entitled  to  participate  in  the  diatribution  of  that 
fund.  That  he  was  a  child  of  the  testator,  and  therefore  fell 
within  the  d^ignation  of  persona  who  were  to  take  under  the 
reaidnary  clause  of  the  will,  is  conceded.  It  must,  therefore, 
be  held  that  he  is  a  distributee  thereunder  of  the  residuum  in 
the  hands  of  the  executor,  unless  that  clause  is  controlled  by 
other  portions  of  the  will,  so  as  to  exclude  him  from  participa- 
tion; and  this  must  defiend  upon  the  intention  of  the  testator 
SB  expressed  in  his  wiU.  The  sole  purpose  of  construction  of  the 
instrument  ia  to  find  and  declare  the  intention  of  the  testator, 
that  effect  may  be  ^ven  to  such  intention,  when  not  contrary 
to  public  policy,  or  in  contravention  of  law  or  the  rules  of  prop- 
erty. The  construction  depends  upon  the  intention  of  the 
testator,  to  be  ascertained  from  a  full  view  of  everything  con- 
tained in  the  will,  giving  just  weight  and  operation  to  each.' 
clause  and  word  employed,  unless  there  a  some  invincible  repug-' 
nance,  or  some  portion  of  it  is  absolutely  unintelligible.  1  Bedf. 
Wills,  334  et  seq. ;  Caruthera  v.  McNeill,  97  111.  256 ;  Kennedy  v. 
Kennedy,  105  111.  350;  Taubenhan  v.  Dunz,  125  111.  529, 17  N.  E. 
Bep.  456,  and  cases  cited.    By  the  ninth  clause  of  his  will  the 


D.gKizecbvGoOgle 


218  OONSTRtrcnON  AND  BFFBCT  OF  WILLS. 

testator  devised  to  John  A.  (appellant)  and  Mai?  Ann,  his  sob 
and  daughter,  as  tenants  in  ccnmnon,  the  tract  of  land  therein 
described,  "to  be  in  full  of  their  portion  of  my  estate,  both  real 
and  personal;  to  be  tlieirs,  their  heirs'  and  assigns'  forever." 
The  langoage  here  empli^ed  is  neither  ambiguons  nor  tmin- 
telligible.  If  understood  in  their  ordinary  and  popular  signifi- 
cance, as  they  most  be,  except  where  technical  terms  are  used, 
the  vords  convey  a  definite  and  certain  meaning.  The  word 
"portion"  in  its  commonly  accepted  meaning  is  the  equivalent  of 
part,  share,  or  division.  Worcester.  "To  be  in  full  of  their 
part  or  share  or  divisioD  of  an  estate,"  means  to  be  the  com- 
plete measure  of  snch  share,  put,  or  division.  Worcester.  "Fhe 
evident  intention  of  the  testator  was  that  the  land  devised  was 
to  be  the  complete  measure  of  what  these  devisees  should  take  or 
receive  as  tiieir  part,  share,  division,  or  portion  of  his  estate. 
Nor  is  the  construction  len  satisfactory  if  it  be  considered  that 
the  testator  used  the  word  "portion"  in  its  technical  legal  sense. 
Technically  a  "portion"  is  defined  to  be:  "The  part  of  a 
parent's  estate,  or  of  the  estate  of  one  standing  in  the  place  of 
a  parent,  which  is  given  to  a  child."  Bouvier.  The  devise 
would  therefore  be  in  full — i,  e.,  the  CMnplete  measure — of  the 
part  of  the  testator's  estate  given  or  devised,  or  the  provision 
made  by  the  testator  for  these  devisees.  The  evident  intention 
of  the  testator,  as  manifested  by  this  clause  of  the  will,  was  to 
limit  the  quantity  of  his  estate  to  be  taken  or  received  by  his  son 
John  A.  and  Ms  daughter  Mary  A.  to  the  specific  devise  of  the 
land  mentioned  in  clause  9.  This  intention  is  clearly  and  on- 
ambignonsly  expressed.  The  diflBcul^  arises,  however,  not  in 
respect  of  any  uncertainty  as  to  the  mtesDt  expressed  in  this 
clause  of  the  will,  but  because  of  the  repugnancy  existing  be- 
tween this  and  the  eleventh,  or  residuary,  clause.  The  latter 
clause  provides,  as  we  have  seen,  that  all  the  rest  and  reeidue 
of  the  testator 's  real  estate,  not  specifically  devised,  and  all  his 
personal  estate,  shall  be  sold  by  his  executor,  and  after  paying 
debts,  etc.,  the  remainder  be  divided  lunong  his  heirs  as  follows; 
To  his  wife,  one-third  part  thereof;  "and  the  remainder  to  my 
children  in  equal  portions,  share  and  share  alike,  their  heirs  and 
iMilgns  forever  absolnte."    It  will  be  obwrved  that  the  testator 
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here  again  uses  the  word  "portion"  as  fhe  equivalent  of  part  or 
<ihare. 

It  is  apparent  that  if  appellant  and  his  sister  Mary  A.  are 
held  to  be  included  in  this  general  residuary  clause,  the  provis- 
ion of  clause  9,  that  the  land  ther^  devised  shall  be  in  fall  of 
aJl  they  shall  receive  from  the  estate  of  the  testator,  is  rendered 
nugatory.  There  is,  therefore,  it  is  said,  repugnance  between 
these  two  clauses,  and  that  in  such  case  the  later  provision  must 
control.  The  rule  is  well  established  in  this  stat«,  as  elsewhere, 
that  when  the  clanses  of  a  will  are  irreconcilable,  and  the  repug- 
nance invincible,  the  later  clause  will  generally  prevail.  Brown- 
field  V.  Wilson,  78  lU.  470;  Murfitt  v.  Jessop,  94  111.  158;  3  Jarm. 
Wills,  705;  1  Bedf.  Wills,  443-445.  In  matters  of  so  great 
solemnity  as  making  a  testammtary  disposition  of  property  it 
cannot  be  presumed  that  a  testator  would  purposely  make  in- 
consistent  provisions,  incapable  of  being  carried  into  effect.  Un> 
like  conveyance  by  deed,  in  which  the  first  complete  grant  leaves 
nothing  in  the  grantor  to  be  subseqaently  oonveyed,  a  will 
remains  ambulatory,  and  the  latest  expressed  intention  is  to  be 
given  operation;  and,  as  the  testator  might  have  changed  his 
mind  during  the  drafting  of  his  will,  there  being  no  way  of 
accounting  for  or  removing  the  repugnancy,  it  will  be  presumed 
that  he  did,  after  writing  the  former  elaose,  change  his  purpose, 
and  that  the  subsequent  clause  gives  expression  to  a  later  formed 
intention.  The  mlc  is  adopted  by  the  courts  as  an  aid  to  finding 
the  real  intention  of  the  testator,  as  finally  expressed  in  his  will, 
and  arises  out  of  the  very  neeesrity  of  the  case,  and  rests  upon 
the  single  presumption  of  fact  of  change  of  intention  while 
writing  the  will.  The  fundamental  rule  of  omHtruction  being, 
as  we  have  seen,  tiiat  the  intention  is  to  be  found  from  a  con- 
sideration of  the  whole  will,  and  such  c<mstntction  given  as  will 
uphold  all  of  its  provisions,  and  give  to  each  clause  and  part  its 
just  operation  and  effect,  it  follows  that  the  presumption  of  the 
fact  iqM>n  which  the  rule  is  predicated  will  never  be  indulged, 
or  the  rule  applied,  until  it  is  found  by  the  application  of  all 
other  rules  of  construction  that  the  difficulty  is  unsolved,  and  the 
elaoses  remain  invincibly  repugnant.  E«df.  Wills,  445-452, 
and  cases  cited;  Morrall  v.  Sutton,  1  Phil.  Ch.  532.  The  ten- 
dency— of   modera   American   decisions    at   least — is  towards 
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reooDciling  the  apparent  repngiiaiicy,  if  possible,  witbont  adopt- 
ing onreasonable  or  absurd  conatractions ;  so  much  so,  that  it  is 
stated  by  the  learned  author  just  cited  "that  it  is  now  becom- 
ing very  uncommon  with  ob  to  hear  a  caort  declare  a  will,  or 
any  of  its  provisions,  wholly  inoperative  by  reason  of  repug- 
nancy or  uncertainty. "  Page  453.  The  rule,  therefore,  which 
sacriBces  the  former  cause,  because  inoonsistait  with  a  later  one, 
is  never  applied,  except  upon  failure  to  give  such  oonstniction 
aa  renders'  the  whole  will  eflfeotive,  and  aUowa  each  provision  to 
stand.  Hence  it  has  been  held  that  to  liable  the  court  to  uphold 
all  the  provisions  of  the  will  it  is  permissible  to  resort  to  every 
reasonable  intendmrat;  to  reverse  the  relative  order  of  the 
devises  or  beqnests ;  and  to  transpoae  the  different  provinons  of 
the  will,  if  it  be  possible  therein  to  render  them  consistent  and 
give  effect  to  each.  Mutter's  Appeal,  38  Pa.  3t.  314;  Coven- 
hoven  V.  Shuler,  2  Paige,  122;  Pruden  v.  Pruden,  14  Ohio  St 
251;  Langham  v.  Sanford,  19  Vea.  641;  Brocklebank  v.  John- 
son, 20  Beav.  205;  Kidout  v.  Dowding,  1  Atk.  419;  Hatfield  v. 
Sneden,  42  Barb.  615;  Crissman  v.  Criasman,  5  Ired.  498.  And 
so  repugnant  words,  in  whatever  portion  of  the  will  they  occur, 
which  contravene  the  evident  general  purpose  and  intention 
of  the  testator  as  clearly  expressed,  m^  be  rejected  or  trans- 
posed or  limited  and  controlled  by  other  and  prior  provisions, 
and  by  the  general  purpose  and  intent  thus  clearly  manifested. 
HoUiday  v.  Dixon,  27  HI.  33 ;  Watlington  v.  Waldron,  4  De  Gex. 
M.  &  Q.  259 ;  Boon  v.  Oomforth,  2  Vea.  8r.  277 ;  Jones  v.  Pric^ 
11  Sim.  557.  Further  discuteion  of  the  general  rule  will  be 
nnnecessaiy,  aa  we  are  not  required  to  go  to  so  great  length  in 
the  construction  of  this  will  aa  many  of  the  cases  have  gtme. 

It  is  also  a  familiar  rule  in  the  construction  of  wills  that 
general  provisions  in  a  will  most  give  way  to  specific  provi- 
sions; that  where  there  is  a  general  devise  of  property  in  one 
part  of  the  will,  and  a  specific  disposition  of  the  same  prop- 
er^ in  another  part,  these  are  to  be  r^arded,  generally,  aa 
excepted  oat  of  the  general  devise.  Redf.  Wills.  446,  and  cases 
cited.  Moreover,  a  general  recsduary  clause,  being  ordinanly 
introduced  by  the  testator  to  prevent  intestacy  as  to  any  part 
of  his  estate,  will  generally  be  construed  as  intended  for  ngthing 
more  than  a  disposition  of  those  portions  of  the  estate  not  previ- 
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OQsly  disposed  of;  and  in  sucli  case  the  presumption  of  a  change 
of  purpose  in  the  testator's  Dund  while  preparing  his  will  cannot 
arise.  Id.  The  specific  directions  in  the  will,  where  the  mind 
of  the  testator  has  been  directly  and  intelligently  directed  to 
them,  ore  mnch  safer  guides  to  his  intention  than  general  provi- 
aions,  which  do,  by  virtue  of  their  generality,  contravene  the 
specific  provision,  bat  which  might  or  might  not  have  been  so 
intended;  and  especially  is  this  ao  where,  as  in  this  case,  the 
genera]  provision  is  a  residuary  clause,  which,  as  we  have  said, 
m^ht,  as  it  generally  is,  have  been  inserted  with  the  sole  view 
of  the  disposition  of  any  residuum  of  estate  not  before  devised. 
Here  the  testator  made  specific  devises  to  all  his  children  of 
land,  and  accompanied  the  devise  to  appellant  and  his  sister 
Mary  Ann  with  the  express  provision  that  the  land  devised  was 
to  be  in  fall  of  their  portion  of  his  estate,  both  real  and  personal 
Nothing  can  be  clearer  than  the  intention,  thus  expressed,  that 
neither  appellant  nor  Mary  A.  should  participate  in  the  estate 
of  the  testator  farther  than  the  specific  devise  made  to  th^n. 
It  was  to  be,  as  we  have  seen,  the  complete  messure  of  all  they 
should  take  oat  of  the  estate  of  the  testator,  "both  real  and  per- 
sonal," excluding  them  from  farther  participation.  Following 
this  clause  comes  a  specific  devise  of  other  lands,  without  limita- 
tion, to  another  son,  QrifSth  A.,  and  then  follows  the  general 
clause  before  quoted.  By  that  clause  the  residue  of  Uie  testa- 
tor's property,  real  and  personal,  is  to  be  sold,  and,  after  the 
payment  of  debts,  to  be  divided,  one-third  to  the  testator's 
widow,  Sarah  A,  Dickison,  and  the  remainder  to  his  children, 
share  and  share  alike.  It  is  apparent  that  in  making  this  clause 
the  t«stator  intended  especially  to  provide  for  his  wife,  giving 
her  one-third  of  the  residue,  which  she  could  not  otherwise,  aa 
his  widow,  have  taken,  without  renouncing  the  previous  specific 
provision  for  her  benefit.  The  care  taken  in  naming  her  evinces 
the  solicitude  of  the  testator  in  her  behalf,  undoubtedly  arising 
from  the  fact,  as  shown  by  the  records,  that  no  formal  mar- 
riage had  been  solemnized  between  them,  and  at  most  a  common- 
law  marriage  only  listed,  which  might  be  contested.  Beyond 
the  naming  of  his  then  wife,  no  one  else  is  named.  The  re- 
mainder of  the  residue  is  to  be  divided  among  his  children 
without  further  designation.     There  are  no  other  words  indi- 
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eating  an  intention  to  abrogate  or  destroy  the  limitation  coupled 
nrith  the  devise  to  appellant.  It  is  mnch  more  probable  that  the 
testator  introduced  the  residoaiy  claase  primarily  to  protect  his 
widow,  and,  secondly,  to  give  effect  to  the  liioitation  coupled  with 
the  devise  in  the  ninth  cl&ose  of  the  will  by  preventing  any 
portion  of  his  estate  from  becoming  intestate  estate,  and  dia- 
tribatable  to  his  heirs,  including  appellant,  than  that  he  had 
changed  his  purpose  after  t^  writing  of  the  second  [Acceding 
claose.  Especially  is  ibis  m  when  we  consider  that  all  that  por- 
tion of  clause  9  repngnant  to  the  residnary  di^osition  coold 
bave  been  erased  or  expunged  withont  in  the  least  affecting  the 
specific  devise  made. 

The  intention  of  the  testator  nmst  ocmtrol  when  it  can  ba 
ascertained,  and  ve  are  of  the  opinion  that  it  is  clearly  mani- 
fest that  the  testator  intended  to  exclnde  appellant  frtmi  par- 
ticipation in  his  estate  beyond  the  specific  devise  made  to  bim; 
that  the  will,  taken  and  considered  as  a  whole,  leaves  no  seri- 
ous doubt  of  that  intention.  The  testator  had  just  previously 
excluded  appellant  from  participation  in  any  residue  of  his 
estate  then  existing  or  thereafter  to  be  acquired,  and  nndoubt- 
edly,  having  in  mind  this  provision,  made  the  general  provisimi 
subject  to  it  Nor  is  this  rendered  less  certain  1^  the  codicil 
made  by  the  twtator.  It  h  true  that  be  therein  says  that  he 
had,  in  and  by  his  will,  "made  devises  to  all  my  children  tjiea 
bom,"  but  the  purpose  of  the  codicil,  and  to  what  devises  tha 
testator  referred,  is  clearly  apparent.  Thereby  be  makes  a 
specific  devise  to  a  son  bom  subsequently  to  the  making  of  the 
original  will,  and  of  the  same  kind  as  those  specifically  made  to 
his  other  children.  Indeed,  he  takes  by  the  codicil  the  land  spe- 
cifically devised  to  his  dai^ter  Roxie  by  the  will,  and  gives  it 
to  the  after-bom  son,  and  in  lien  thereof  speoifically  devised 
another  tract  of  land  to  the  daughter.  He  had,  aa  is  said  in  the 
codicil,  by  his  will  made  devises  to  all  of  his  children.  He  bad 
speeifioally  devised  to  each  a  tract  or  tracts  of  land,  as  he  was 
then  doing  for  his  younger  son,  bom  after  the  making  of  the 
will,  and  to  such  specific  devises  alone  the  language  of  the  codicil 
may  be  referred.  It  waa  these  he  manifestly  had  in  mind,  and  to 
which  his  attention  was  attracted,  in  making  like  proviid<m  fen- 
his  other  and  after-bom  child.     We  are  of  opinion  that  the 


tvGoogle 


COVBNHOTSN  T.  SHULBft.  228 

ppovisioM  of  this  will  clearly  evince  an  intwition  to  exdode 
appellant  from  participation  in  any  randne  of  bis  estate,  and 
that  the  appellate  ooort  held  correctly  in  exelnding  him  from 
participating  therein.  The  judgment  of  the  appellate  ooort 
affirming  the  decree  of  the  cimiit  court  ia  A^tnned. 


COVENHOVEN  v.  SHULER. 

3  Paige  122.    1830. 

Soit  by  Peter  Oovenhoven  and  wife.  Van  Vle^  Shnler  and 
Levi  Sholer,  and  Lawrence  Shnler,  an  infant,  against  Lena 
Shnler  and  B.  Herrick,  her  tenant,  and  John  Shnler,  the  execu- 
tor, and  a^inst  William,  Betsey,  Saliy,  and  Abraham  Shnler, 
children  of  the  decedent  who  had  refused  to  join  as  complun- 
ants  in  the  suit,  for  an  aeconnting. 

Lawrence  Shnler  died  in  1808,  possessed  of  a  farm  oontaining 
about  300  acres,  in  fee,  tc^ether  with  a  considerable  personal 
estate.  He  left  by  his  wife  Lena  Shnler  11  children  him  snr- 
viving,  to-wit:  Peter  Shnler,  Levi  Shnler,  Mary,  the  wife  of 
Jacob  Serviss,  Jeremiah  Shnler,  William  Shnler,  Caty,  the  wife 
of  Peter  Covenboven,  Betsey  Shnler,  Sally  Shnler,  Abraham 
Shnler,  Van  Vleek  Sbuler,  and  Lawrence  Shnler.  The  yonngest 
was  then  lees  than  one  year  old,  and  became  of  age  in  Decem- 
ber, 1828.  The  will  of  Lawrence  Shnler,  the  elder,  ezecuted  in 
dae  form  of  law  to  pass  real  estate,  was  in  the  following  words : 
"I  will  and  order  that  all  my  jnst  debts  and  funeral  expenses 
be  paid  oat  of  my  personal  estate  by  my  executors,  as  soon  after 
my  decease  as  they  find  themselves  enabled  conveniently  to  do 
it.  Secondly,  I  give  and  bequeath  unto  my  dan^ter  Ann,  wife 
of  David  Cady,  the  sum  of  $250,  to  be  paid  to  her  or  her  legal 
representatives,  within  one  year  after  my  deoeaae,  by  my  execu- 
tors, ont  of  BQch  of  my  personals  as  they  may  think  proper  to 
dispose  of  for  that  purpose.  Thirdly,  I  give,  devise,  and  be- 
queath onto  my  beloved  wife  Lena  the  one-third  of  the  residue 
of  the  personal  estate,  after  my  debts,  funeral  expenses,  and 
the  above  legacy  to  my  daughter  Ann  shall  be  paid  o£F  and  dis- 
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duuiged,  together  with  the  use  of  all  the  residne  of  the  personal 
estate,  and  Gie  occupation  and  enjoyment  of  that  part  of  n^ 
real  estate  whereupon  I  now  reside,  containing  300  acres,  more 
or  less,  just  as  the  same  ia  now  possessed  b;  me,  bo  long  as  she 
remains  my  widow ;  and,  after  her  marriage,  I  do  give  ihe  use, 
occupation,  and  enjoyment  of  one-third  of  said  real  estate  to 
her  during  her  natural  life,  at  which  time  the  income  of  the 
remaining  two-thirds  is  to  be  applied  for  the  education  and 
maintenance  of  sneh  children  as  she  has  together  by  me;  and, 
after  the  youngest  of  the  said  children  shall  become  of  age, 
I  request  and  order  my  executors  to  make  an  equal  division  of 
all  my  real  and  personal  estate  to  be  made,  equally  to  be  di- 
vided among  said  children  which  I  had  by  wy  wife  Lena,  to 
have  and  to  hold  them,  their  heirs  and  assignu,  forever.  And 
I  do  hereby  declare  that  the  devise  or  bequest  above  made  to 
my  said  wife  is  by  me  intended  to  be  in  lieu  of,  and  an  extin- 
goiahment  of,  her  nght  and  title  of  dower  to  any  part  of  my 
real  estate.  And,  lastly,  I  do  hereby  nominate  and  appoint  my 
Bon  John  Shuler  and  my  brother-in-law  Gleorge  Serviss  ezecn- 
tors  of  this  my  last  will  and  testament,"  etc.  The  bill  alleged 
the  death  of  Geoi^  Serviss  before  the  testator,  and  Jeremiah 
Shuler's  death  three  years  after  his  father,  and  that  the  other 
children  had  convened  their  interest  in  the  estate  to  their 
mother,  the  widow,  who  still  remained  unmarried,  and  had 
leased  the  farm  to  Benjamin  and  Rufns  Herrick  for  a  term  of 
five  years,  and  that  John  Shuler,  the  executor,  had  converted 
moneys  of  iiis  estate  to  his  own  use,  and  allowed  the  widow 
also  to  do  so. 

Wm.worth,  Ch.  As  the  complainants  have  not  given  the  de- 
fendants an  opportunity  to  substantiate  their  answers  by  proof, 
every  matter  of  fact  stated  or  idsisted  upon  therein  is  to  be 
t^en  as  true.  The  defendant  W,  L.  Shuler  disclaims  all  in- 
terest in  the  subject-matter  of  this  suit.  He  says  he  sold  and 
conveyed  all  his  interest  in  the  estate  to  his  mother  long  before 
the  filing  of  the  bill,  and  that  he  bdieves  that  fact  was  known 
to  the  complunante.  They  had,  therefore,  no  exoose  for  mak- 
ing him  a  puly,  and  the  bill  as  against  him  most  be  dismissed, 
with  costs.  Herrick  was  also  nnneoeasarily  and  improparly 
made  a  party  to  the  suit.    He  was  a  bona  fide  leasee,  for  a  tenn 
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of  years  which  would  expire  before  the  youngeat  child  became 
of  age.  Even  npon  the  oomplainanta'  constriLctiou  of  the  will, 
the  widow  was  entitled  to  the  rents  and  profits  of  the  farm 
nntil  that  time.'  And  if  tiiey  were  entitled  to  a  receiver  of  the 
rents  and  profits,  to  secure  and  apply  them  in  aid  of  any  de- 
ficiency of  the  personal  estate,  the  tenant  of  the  estate  need  not 
be  a  party  to  liie  suit.  If  he  refnsed  to  attorn  to  the  receiver, 
the  latter  mi^ht  be  directed  to  proceed  against  him,  in  the  name 
of  the  lessor,  to  recover  the  rent  aa  it  became  dae.  But  there 
was  no  pretense  for  appointing  a  receiver  of  the  inecmie  of  the 
farm  in  this  case  during  the  minority  of  any  of  the  children. 
The  bill,  as  against  Herriek,  most  therefore  be  dismissed,  with 
costs. 

The  defendants  Betsey,  Sally,  and  Abraham  Sholer  were 
necessary  parties,  if  the  complainants  are  entitled  to  an  account 
to  any  other  relief  in  this  case.  They  had  a  common  interest 
with  the  complainants  in  the  estate,  and  in  the  establishment 
and  eonstmction  of  the  will.  If  the  bill  can  be  sustained,  even 
for  the  purpose  of  obtaining  security,  tiie  complainants  would 
be  permitted  to  retain  it  for  the  purpose  of  having  the  trusts 
of  the  will  carried  into  effect  under  the  direction  of  the  court. 
This  could  not  be  done  if  all  the  parties  interested  in  the  estate 
were  not  before  the  court.  Whether  these  defendants  must 
bear  their  own  costs,  or  whether  they  must  be  paid  by  the  com- 
plainants, or  out  of  the  estate  of  the  testator,  are  different  ques- 
tions. 

The  next  question  which  arises  in  this  case  is,  what  interest 
in  the  property  did  the  widow  of  the  testator  take  under  the 
willT  The  mle  contended  for  by  the  complainants'  oonnsel  is 
undoubtedly  correct,  as  stated  hy  the  master  of  the  rolls  in 
Sims  V.  Doughty,  5  Ves.  247.  If  two  parts  of  a  will  are  totally 
irreooncilable,  the  subsequent  part  is  to  be  taken  as  evidence  of 
a  subsequent  intention.  Bnt  this  mle  is  only  adopted  from 
necessity,  to  prevent  the  avoiding  of  both  provitdons  for  un- 
certain^. It  is  only  applied  in  those  cases  where  the  intention 
of  the  testator  cannot  be  discovered,  and  where  the  two  pro- 
visions are  so  totally  inconsistent  that  it  is  impossible  Isr  than 
to  coincide  with  each  other,  or  with  the  general  intention  of 
the  testator.    The  great  and  leading  principle  in  tiie  construe- 
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tion  of  wills  is  that  tlie  intention  of  the  testator,  if  not  incon- 
sistent with  the  rules  of  law,  shall  govern ;  and  that  intent  must 
be  ascertained  from  the  whole  will  taken  together,  and  no  part 
thereof  to  which  meaning  and  operation  can  be  given,  consis- 
tent with  the  general  intention  of  the  testator,  shall  be  rejected. 
Where  the  words  of  one  part  of  a  will  are  ct^sble  of  a  twofold 
construction,  that  should  be  adopted  which  is  most  consistent 
with  the  intention  of  the  testator,  as  aacertained  by  other  pro- 
visions in  the  will;  and,  where  the  intention  of  the  testator  is 
incorrectly  expressed,  the  court  will  effectuate  it  by  supplying 
the  proper  words.  The  strict  grammatical  sense  is  not  always 
regarded;  but  the  words  of  the  will  may  be  transposed  to  make 
a  limitation  sensible,  or  to  carry  into  effect  the  general  intent 
of  the  testator.  11  Yes.  148 ;  Bradhurst  v.  Bradhnrst,  1  Paige, 
343.  In  Jesson  v.  Wright,  2  Bligh,  56,  Lord  Bedesdale  says: 
"It  cannot  at  this  day  be  argued,  because  the  testator  uses  in 
one  part  of  his  will  words  having  a  clear  meaning  in  law,  and 
in  another  part  other  words  inconsistent  with  the  former,  that 
the  first  words  are  to  be  cancelled  or  overthrown." 

Testing  the  will  in  this  case  by  these  principles,  I  think  the 
widow  of  the  testator  is  entitled  to  the  use  of  the  whole  estate 
during  her  life  or  widowhood.  The  general  intent  of  the  tes- 
tator appears  to  have  been  to  give  one-third  of  his  personal  estate 
to  his  wife  absolutely,  and  the  use  of  one-third  of  hia  real  es- 
tate for  life  in  lieu  of  dower  if  she  married  a  second  time;  and 
to  give  her  the  use  of  the  whole  estate  for  life  if  she 
remained  his  widow.  He  undoubtedly  supposed,  if  she  re- 
mained single,  that  she  would  support  and  educate  her 
children  out  of  the  inoome  and  profits  of  the  estate, 
until  they  were  able  to  provide  for  themselves.  There  was  little 
probabilil?  she  would  do  injustice  to  any  wbile  there  were  no 
other  claims  on  her  bounty;  and,  at  her  death,  he  intended  they 
should  share  the  property  equally.  It  was,  however,  necessary 
to  provide  for  the  contingency  of  a  second  marriage,  wlhen  the 
property  would  be  no  longer  under  her  control,  but  under  that 
of  her  husband.  The  devise  to  her  of  the  use  of  all  the  residue 
of  the  personal  estate,  and  the  occupation  of  the  farm  so  long  as 
■be  remained  his  widow,  is  clear  and  explicit,  and  is  expressed 
in  language  which  can  bear  mly  one  construction.    The  sob- 
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sequent  clanae  of  the  will,  wMch  was  intended  to  provide  for 
the  contingency  of  a  second  marriage,  is  not  so  clear.  The  tes- 
tator does  not  seem  to  have  contemplated  the  possibility  of  her 
sarviving  him,  and  remaining  unmarried  nntil  the  yoongest 
child,  then  an  infant,  became  of  age.  He  therefore  directs  that 
after  her  marriage  she  shall  only  have  the  use  of  one  third  of 
the  estate,  from  which  time  the  income  of  the  other  two-thirds 
was  to  be  applied  to  the  maintenance  and  education  of  the  chil- 
dren; and  that  share  of  the  estate  was  also  in  that  case  to  be 
divided  among  the  children  equally,  when  the  youngest  became 
of  age.  If  the  last  provision  in  the  will  can  be  considered  as 
evidence  of  the  final  intention  of  the  testator,  a  principle  which 
I  consider  more  fanciful  than  sound,  it  is  in  favor  of  the  widow 
in  this  case;  because  tihe  last  declaration  of  the  testator  recog- 
nizes the  devise  and  bequest  before  made  to  his  wife,  and  de- 
clares that  the  same  is  intended  to  be  in  lien  of,  and  in  extin- 
guishment of,  her  dower.  As  the  contingency  has  not  yet  hap- 
pened which  was  to  deprive  her  of  the  use  of  any  part  of  the 
estato,  the  complainants  cannot  claim  a  division  of  the  property 
until  her  death  or  marriage.  There  can  be  no  doubt  of  the  right 
of  the  children  of  the  testator  by  his  wife  Lena  to  the  whole  of 
the  property,  on  the  death  of  their  mother,  except  the  one-third 
of  the  personals  given  to  her  absolutely.  They  take  it  by  neces- 
sary implication,  though  not  by  the  express  words  of  the  wiU. 
Where  there  is  a  bequest  for  life,  or  other  limited  period  with 
a  limitation  over,  of  specific  articles,  such  as  books,  plate,  eto., 
which  are  not  necessarily  consumed  in  the  using,  the  first  taker 
was  formerly  required  to  give  security  that  the  articles  should 
be  forthcoming  on  the  happening  of  the  contemplated  event. 
And  tbe  remainder-man  must  take  them  in  the  situation  in 
whioh  they  will  be  left  by  the  ordinary  prudent  use  thereof  by 
the  first  taker.  Hayle  v.  Burrodale,  1  Eq.  Cas.  Abr.  361; 
Bracken  v.  Bentley,  1  Rep.  Ch.  110. 

The  modem  practice,  in  such  cases  b  only  to  require  an  in- 
ventory of  tie  articles,  specifying  that  they  belong  to  the  firet 
taker  for  the  particular  period  only,  and  afterwards  to  the 
person  in  remainder;  and  security  is  not  required,  unless  there 
is  danger  tihat  the  articles  may  be  wasted  or  otiberwise  lost  to 
the  remainder-man.    Foley  v.  Bumell,  1  Brown,  CIl  279;  Slan- 
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Ding  T.  Style,  3  P.  Vfwa.  336.  Whether  a  gift  for  life  of  specifie 
articles,  as  of  hay,  grain,  etc.,  which  most  necessarily  be  con- 
sumed in  the  using,  is  to  be  considered  an  absolute  gift  of  the 
property,,  or  whether  they  must  be  sold,  and  the  interest  or  in- 
come, ooi^,  of  the  money  applied  to  the  use  of  the  tenant  for 
life,  appears  to  be  a  qnestion  still  unsettled  in  England.  3  Yes. 
314;  3  Mer.  194.  But  none  of  these  principles  in  relation  to 
specific  beqaesta  of  particular  articles,  whether  capable  of  a 
separate  use  for  life  or  otherwise,  are  applicable  to  this  case. 
Where  there  is  a  general  bequest  of  a.  readue  for  life,  with  a 
remainder  over,  although  it  inclndea  articles  of  both  descrip- 
tions, as  well  as  other  property,  the  whole  most  be  sold  and  con- 
verted into  money  by  the  ezecntor,  and  the  proceeds  must  be 
invested  in  permanent  securities,  and  the  interest  or  income, 
only,  is  to  be  paid  to  the  legatee  for  life.  This  distinction  is 
recognized  by  the  master  of  the  rolls  in  Randall  t.  Russell,  3 
Mer.  193.  He  says,  if  sach  articles  are  included  in  a  residuary 
bequest  for  life,  then  they  are  to  be  sold,  and  the  interest  en- 
joyed l^  the  tenant  for  life.  This  is  also  recc^nized  by  Boper 
and  Preston  as  a  settled  principle  of  law  in  England.  Prest. 
Leg,  96 ;  Rop.  Leg.  209.  See,  also,  Howe  v.  Earl  of  Dartmouth, 
7  Vea.  137,  and  cases  in  notes.  The  ease  of  De  Witt  v.  SchooQ- 
maker,  2  Johns.  243,  seems  to  be  in  collision  with  this  principle. 
But  Mr.  Justice  Tompkins,  who  delivered  the  opinion  of  the 
court  there,  does  not  appear  to  have  noticed  the  distinction  be-' 
tween  the  bequest  of  a  general  residue  and  the  bequest  of  speci- 
fied articles.  He  says,  however,  it  was  the  duty  of  the  executors, 
on  the  death  of  the  widow,  to  have  paid  and  delivered  the  peraonal 
estate  to  the  residuary  legatee.  If  such  was  their  duty,  tiiey 
were  not  bound  to  deliver  the  principal  of  the  estate  into  her 
hands  without  requiring  security  that  it  should  be  preserved  and 
paid  over  to  the  renduary  legatee  after  her  death.  That  esse 
was  correctly  decided,  for  it  was  manifestly  the  intention  of 
the  testator  that  the  proper^  should  be  delivered  over  to  the  son 
after  the  death  of  the  widow,  and  that  he  should  pay  the  legacy 
to  his  sister.  The  eoort  presumed  he  had  received  the  proper^ 
agreeably  to  the  directions  of  the  will,  and  the  executors  were 
held  not  to  be  liable  to  the  legatee  in  a  court  of  law. 
In  the  case  before  me,  tAte  widow  was  not  entitled  to  the  use 
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or  poasessioD  of  any  specific  article  of  the  personal  estate,  but 
only  to  one-third  of  the  principal,  and  the  interest  or  income  of 
two-thirds  of  the  remainder,  of  the  general  residue,  after  the 
debts  of  the  testator  and  the  legacy  to  Mis.  Cady  were  paid  or 
satisfied.  The  complainants  are  bherefore  entitled  to  an  account 
of  all  the  personal  estate  of  the  testator,  in  value  as  it  existed 
at  the  death  of  their  father;  and  after  deducting  the  legacy  to 
Mrs.  Cady,  and  the  funeral  charges  and  the  expenses  of  admin- 
istration, their  Hbare  of  the  balance  must  be  invested  in  perma- 
nent securities,  and  the  income  thereof  paid  to  Lena  Shuler 
during  her  life  or  widowhood;  and  the  principal,  after  her 
death  or  marriage,  most  go  to  the  complainants. 

I  have  stated  the  rights  of  these  parties  in  the  hope  that  some 
arrangement  may  be  made  for  the  settlement  of  these  family 
difficulties  without  the  neceasity  of  any  further  litigation;  and 
I  have  formed  no  definite  opinion  as  to  the  Question  of  costs  on 
either  side.  But  no  decree  for  an  account  can  now  be  made, 
as  all  the  proper  partiea  are  not  before  the  court.  It  appears  by 
the  pleadings  that  the  testator  left  other  children  besides  those 
by  Lena  Shaler,  who  were  the  residuary  devisees  and  legatees 
in  remainder.  Jeremiah,  one  of  th^  children  of  Lena  Shuler, 
died  after  his  father;  and  under  the  provisions  of  the  will  he 
took  a  vested  interest  in  remainder  in  the  personal  as  well  as 
the  real  estate.  Stnrgeas  v.  Pearson,  4  Madd.  411;  Benyon  v. 
Maddison,  2  Brown,  Ch.  75;  Prest.  Leg.  70;  1  Rop.  Leg.  376; 
O'Driscoll  v.  K!oger,  2  Desans.  Eq.  295.  In  Hat  share  of  the  es- 
tate, John  Shuler  and  Mrs.  Cady,  and  the  other  brothers  and 
sisters  of  the  half  blood,  if  there  are  any,  are  equally  entitled 
with  those  of  the  whole  blood.  The  cause  must  therefore  stand 
over,  with  leave  to  the  complainants,  or  such  of  them  as  have 
not  released  their  interest  to  their  mother,  to  file  a  supplemental 
bill  for  the  purpose  of  bringing  the  personal  representative  of 
Jeremiah  Shuler  before  the  court,  or  suoh  other  persons  entitled 
to  a  distributive  share  of  his  estate  as  are  not  now  parties. 
Those  who  have  conveyed  all  their  interest  in  the  real  and  per- 
sonal estate  to  their  mother  since  the  death  of  Jeremiah  have  no 
interest  in  Hie  acoount  to  be  taken,  and  need  not  be  parties. 
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DAT  ET  AL.  v.  WALLACE. 
144  lU.  256.    1893. 

Appeal  from  cinmit  court,  Sangamon  coonty;  Jacob  Fonke, 
Jndg«. 

Crosa  bill  by  Mary  Wallace  againat  Edward  Day  and  othetB. 
Decree  for  cross  complainant.    Defendants  appeal.    BeverBed. 

WiLKm,  J.  By  the  eighth  clause  of  the  last  will  of  Gteoi^ 
Gregory,  deceased,  he  devised  to  appellants  two  tracts  of  land 
■ — one  of  20  acres,  and  the  other  of  80  acres.  By  the  ninUi 
cianse  of  the  same  will  be  devised  to  appellee  two  tracts  also, 
— one  of  20  acres,  and  the  other  of  80  acres.  The  80'acre  tract 
in  both  clauses  Is  the  same.  By  her  certain  cross  bill  in  the 
court  below,  appellee  alleged  that  the  two  clsoses,  in  so  far  as 
they  attempt  to  devise  the  same  land,  are  irrteonoilabty  repug- 
nant  to  each  other,  and  therefore  the  last  must  prevail,  and  she 
asked  the  ooart  to  decree  her  the  said  80-acre  tract,  to  the  ex- 
elusion  of  appellants,  and  the  prayer  of  her  bill  was  granted. 
From  that  decree  this  appeal  is  prosecuted. 

Appellants  do  not  deny  that  said  80-acre  tract  was  devised 
twice,  in  the  manner  allied  in  the  bill,  but  they  deny  that  the 
two  clauses  of  said  will  are  thereby  rendered  wholly  and  ir- 
reconcilably repugnant,  within  tbe  meaning  of  the  rule  which 
gives  effect  to  the  latter  clause,  to  the  exclusion  of  the  former; 
and  insist  that  the  rule  of  construction  in  such  case  is  to  ^ve 
the  land  to  the  devisees  in  both  clauses,  concurrently  as  tenants 
in  common.  The  authorities  are  not  uniform  on  the  subject, 
but  the  later  and  more  generally  approved  rule  seems  to  be  as 
contended  by  appellants.  In  Jarman  on  Wills  (volume  2,  p. 
44)  it  is  said:  "Sometimes  it  happens  that  the  testator  has,  in 
several  parts  of  his  will,  given  the  same  lands  to  different  per- 
sons in  fee.  At  first  sight  this  seems  to  be  a  esse  of  incurable 
repugnancy,  and,  as  such,  calling  for  the  application  of  the 
rule  which  sacrifices  the  prior  of  two  irreconcilable  clauses,  as 
the  only  mode  of  escaping  from  the  conclusion  that  both  are 
void.  Even  here,  however,  a  reconciling  construction  has  been 
devised;  the  role  being  in  suoh  cases,  according  to  the  better 
opinion,  that  the  devisees  take  concurrently.    The  contrary,  in- 
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deed,  ia  laid  down  by  Lord  Coke  and  other  early  writers  who 
Bay  that  the  last  devise  shall  take  effect;  and  a  similar  opinion 
eeemfi  to  have  been  entertained  by  Lord  Hardwicke  thou^  he 
admitted  that  latterly  a  different  construction  had  prevailed. 
The  point  underwent  much  disciuBion  in  Sherratt  v.  Bentley, 
2  Mylne  &  K.  149,  already  stated;  and  Lord  Brougham,  after 
reviewing  the  authorities,  and  fully  recognizing  the  general  doc- 
trine which  upholds  the  latter  part  of  a  will,  by  the  sacrifice  of 
the  former,  to  which  it  was  repugnant,  considered  that,  con- 
sistently with  this  rule,  it  might  be  held  that,  where  there  are 
two  devisees  in  fee  of  the  same  property,  the  devisees  take  con- 
currently. 'If,  in  one  part  of  a  will,'  he  said,  'an  estate  is  given 
to  A.,  and  afterwards  the  sajne  testator  gives  the  same  estate 
to  B.,  adding  words  of  exclnaion,  as  "not  to  A.,"  the  repag- 
nance  would  be  complete,  and  the  rule  would  apply ;  but  if  the 
same  thing  be  given  first  to  A.,  and  then  to  B.,  onless  it  be  some 
indivisible  chattel,  as  in  the  case  which  Lord  Hardwieke  puts 
in  Ulrich  v.  Litchfield,  2  Atk.  372,  the  two  legatees  may  take 
together,  without  any  violence  to  the  construction.'  It  seems 
therefore  by  no  means  inconsistent  with  the  rule,  as  laid  down 
by  Lord  Coke,  and  recognized  by  the  authorities,  that  a  snbse- 
qnent  gift,  entirely  and  irreconcilaby  repugnant  to  a  former 
gift,  of  the  same  thing,  shall  abrogate  and  revoke  it,  if  it  be 
also  held  that  where  the  same  thing  is  given  to  two  different 
persons,  in  different  parts  of  the  same  instrument,  each  may 
take  a  moiety;  though,  had  the  second  gift  been  in  a  subse- 
quent will,  it  would,  I  apprehend,  work  a  revocation."  Red- 
field,  speaking  on  the  same  subject,  says:  "The  more  rational, 
and  perhaps  the  general,  opinion  at  the  present  day  is  that, 
where  the  same  thing  is  given  in  the  same  will  to  two  different 
persons,  they  shall  take  jointly,  either  as  joint  tenants  or  ten- 
ants in  common,  according  to  the  terms  of  the  devise  or  be- 
quest." After  referring  to  what  was  said  by  Lord  Brougham 
in  Sherratt  v.  Bentley,  2  Mylne  &  K.  149,  qnoted  by  Jarman, 
as  above,  he  adds:  "We  fully  ooncur  in  his  lordship's  sugges- 
tions here,  as  everyone  mnst,  we  think,  in  regard  to  the  reason- 
ableness of  the  latter  rule  of  construction,  when  it  can  be  ap- 
plied, as  in  the  case  of  the  devise  of  the  same  estate  to  different 
devisees ;  and  we  have  no  doubt  it  will  generally  be  recognized 
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88  the  trae  rule,  and  the  one  establiihed  by  the  aathorities,  for 
the  goTemment  of  oaaei  of  thu  character.  But,  as  well  observed 
by  the  learned  chancellor,  in  an  after  portion  of  his  opinion, 
that  B  not  a  case  of  clear  and  irreconcilable  repugnancy;  bot, 
the  testator  having  given  the  same  estate  to  two  persons,  in  dif- 
ferent portions  of  hia  will,  it  la  the  same  aa  if  all  the  names 
had  been  united  in  one  gift  of  the  same  estate."  1  Bedf. 
Wills,  443.  The  case  of  McQuire  v.  Evaiw,  5  Ired.  Eq.  269, 
goes  to  the  full  ^tent  of  holding  this  doctrine,  even  as  applied 
to  a  donble  beqnest  of  indivisible  property.  On  the  contrary, 
as  said  by  Jarman,  supra,  authorities  are  not  wsnting  holding 
the  contraiy  eonstntction.  Hollins  v.  Coonan,  9  QilL  62 ;  Covert 
T.  Sebem  (Iowa),  36  N.  W.  Rep.  636. 

The  case  ia  one  of  first  impression  in  this  state,  and,  in  the 
conflict  of  author!^  on  the  subject,  we  are  left  free  to  adopt 
that  rule  which  to  us  seems  most  reasonable  and  best  calculated 
to  effectuate  the  intention  of  the  testator.  Taking  into  oos- 
sideration  all  the  facto  of  this  case  proper  to  be  considered,  it 
is  manifest  that  whatever  presumption  might  otherwise  arise  in 
favor  of  the  latter  daose  expressing  that  intention,  rather  than 
the  former,  is  rebutted.  In  the  first  place,  it  is  clear  from  the 
two  clauses  that  he  intended  to  give  appellants  100  acres  of 
land,  and  a  like  quantity  to  appellee.  He  owned  at  the  time  of 
making  his  will,  and  whui  he  died,  some  240  acres  of  land  not 
disposed  of  by  the  will.  Ei^ty  acres  of  this  undisposed-of 
land  was  in  the  same  section  as  the  80  in  question.  It  is  there- 
fore clear  that,  instead  of  changing  his  mind  after  making  the 
first  devise  of  the  80-acre  tract  described  in  the  will,  either  he 
or  the  person  who  wrote  his  will  made  a  mistake  in  the  descrip- 
tion of  one  of  the  clauses.  It  is  impossible  to  tell  in  which 
clause  that  mistake  occurred.  We  know  of  no  rule  by  which  we 
are  allowed  to  say  it  was  made  in  the  first,  rather  than  in  tlie 
last  We  oan  conceive  of  no  good  reason  why  the  consequences 
of  such  a  mistake  should  be  wholly  visited  upon  appellanta. 
While  it  is  true  that  an  application  of  the  rale  laid  down  by  the 
above-named  authors  will  not  fully  carry  out  the  intention  of 
the  testator,  it  wiU  oome  nearer  aooompliBhing  tiiat  purpose  than 
the  one  insisted  upon  by  appellee,  and  adopted  by  the  court 
below.     Certainly  it  do<^s  justice  between  the  parties.    Appd- 
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lants  and  appellee  should  take  said  real  estate  as  tenants  in 
eommon,  appellants  takingr  one  undivided  half  thereof,  and  ap- 
pellee the  other.  We  are  of  the  opinion  that  the  decree  below 
is  erroneous,  and  should  be  reversed,  and  the  judgment  of  this 
court  will  be  entered  accordingly,  and  the  cause  will  be  re- 
manded to  the  circuit  court,  with  directions  to  enter  another 
decree,  eonformii^  to  the  views  herein  expressed. 

Beveraed  and  remanded. 


FORD  V.  FORD  ET  AL. 
70  Wis.  19.     1887. 

Appeals  from  eircnit  court,  Dane  county. 

January  26,  1886,  Francis  F.  Ford  died,  leaving  a  will  bear- 
ing date  January  25,  1884,  which  was  admitted  to  probate  in 
the  oounty  court  of  Dane  county,  Wisconsin,  May  17,  1S86,  and 
which  will  and  sdhedules  annexed  are  to  the  following  effect: 
*'&iow  all  men  by  these  presents,  that  I,  Francis  F.  Ford,  of 
the  city  of  Madison,  comity  of  Dane,  and  state  of  Wisconsin, 
being  of  sound  disposing  mind  and  memory,  do  make,  publish, 
and  declare  this  to  be  my  last  will  and  testament,  in  terms  fol- 
lowing, to-wit:  (1)  I  direct  that  all  my  lawful  debts,  funeral 
expenses  included,  shall  be  paid  as  soon  after  my  decease  as 
practicable,  out  of  moneys  on  hand,  or,  if  need  be,  from  the 
inoome  of  my  estate.  (2)  It  is  my  will,  and  I  so  direct,  that 
the  necessary  expenses  of  carrying  my  estate  from  year  to  year 
be  paid  from  the  income  thereof.  (3)  It  is  my  will,  and  I  so 
direct,  that  all  indebtedness  of  any  of  my  brothers  to  me  shall 
be,  and  hereby  is,  cancelled,  and  the  legal  evidences  of  such  in- 
debtedness shall  be  returned  to  the  makers  thereof.  (4)  I  di- 
rect that  all  properties  in  Schedule  A,  attached  to  this  instru- 
ment, and  bearing;  my  signatnre,  shall  be  converted,  as  soon 
as  practicable  aft«r  mj  decease,  into  good  rentable  'inside* 
proper^  in  ^nsas  City,  Mo.,  at  schedule  prices,  or  as  much 
better  as  may  be.  (5)  I  also  direct  that  the  several  properties 
in  Schedule  B,  attached  to  this  instmment,  and  bearing  my 
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•ignature,  shaU,  at  the  discretioD  of  my  execators,  either  he 
sold  and  tiie  proceeda  thereof  be  inrested  in  more  desirable 
rentable  property  in  Kansas  City,  or  said  proceeds  be  oaed  in 
improTiDg  scmie  one  or  more  of  my  Kansas  City  properties. 

(6)  I  also  direct  that  all  moneys,  notes,  bonds,  mortgages,  or 
other  evidence  of  indebtedness  to  me  from  any  and  all  parties, 
except  my  brothers,  shall,  as  soon  as  practicable  after  my  de- 
cease, be  used  either  in  the  porchase  of  property  in  Kansas 
City,  or  for  improving  properties  in  said  city  then  on  band. 

(7)  It  is  my  will,  and  I  so  direct,  that  n^  wife,  Maf^e,  shall 
have  the  use  of  my  homestead,  fomitnre,  and  appurtcnsnees 
located  on  Spaight  street,  Madison,  Wis.,  so  long  as  she  may 
desire  to  live  in  it  as  her  hmne.  In  case,  at  any  time,  she 
ceases  to  desire  it  as  her  home,  I  direct  that,  as  soon  thereafter 
as  practicable,  it  be  sold  at  a  price  not  leas  than  ($10,000)  ten 
thousand  dollars,  or  as  much  more  as  the  property  will  bring, 
and  the  proceeds  thereof  be  invested  in  good  rentable  property 
in  Kansas  City,  Mo.,  and  the  rentals  of  snch  property  be  added 
to  the  income  of  the  estate.  (8)  It  is  my  will,  and  I  so  direct, 
that,  in  addition  to  said  homestead  and  fumitare,  my  said 
wife,  Ma^e,  shall  have  one-qnarter  of  the  net  annual  income 
of  the  remainder  of  my  estate  during  her  natural  life,  subject  to 
modifications  in  article  12  of  this  instrument ;  and  it  is  expressly 
stipulated  that  the  above  beqnests  to  my  said  wife  are  in  lien 
of  dower.  (9)  It  is  my  will,  and  I  so  direct,  that  my  son, 
Marcus  C.  Ford,  shall  have  one-quarter  of  the  net  annual  in- 
come of  my  estate,  bome^ad  not  included,  until  such  time  as, 
in  accordance  with  the  provisions  of  this  will  hereinafter  made, 
he  shall  come  into  the  possession  of  the  entire  estate,  but  the 
expenditure  and  use  of  said  income  during  his  minority  shall 
be  under  the  control  and  direction  of  his  gnardian,  and  I  ap- 
point his  mother  his  gnardian  dnring  his  minority,  and,  in 
event  of  her  death,  I  appoint  my  brothers  Edward  I.  and 
Henry  T.  in  her  place.  (10)  It  is  my  will,  and  I  so  direct,  that 
my  brother  Edward  Irving  shall  have  one-quarter  of  the  net 
annual  income  of  my  estate,  homeetead  not  included,  during 
his  natural  life.  (11)  It  is  my  will,  and  I  so  direct,  that  my 
brothers  Joseph  C.  and  Henry  T.  shall  each  have  one-eighth  of 
the  net  annual  income  of  my  estate,  hMuestead  not  included. 


tvGoogle 


F(»tD  T.  FORD.  235 

during  their  nstnral  lives.  (12)  It  is  my  will,  and  I  so  direct, 
that  when  my  son,  M&recs  C,  reaches  hiB  majority,  he  shall 
become  the  owner  in  fee  of  ten  thousand  dollars'  worth  of  my 
real  estate,  and  at  twenty-five  (25)  years  of  age  he  shall  have 
an  additional  twenty  thonsand  ($20,000)  dollars'  worth,  and 
at  thirty  (30)  years  of  age  he  shall  have  an  additional  twenty- 
five  thousand  ($25,000)  doUars'  worth,  and  at  thirty-five  (35) 
years  of  age  he  shall  have  an  additional  for^-five  thousand 
($45,000)  dollars'  worth,  and  at  forty  (40)  years  of  age  the 
remainder  of  my  estate  shall  become  hia;  and  I  also  direct  that 
the  income  of  my  said  wife,  Maggie,  shall  be  kept  up  to  fifteen 
hundred  ($1,500)  dollars,  any  deficit  to  be  taken  from  the  income 
of  my  son,  Marcus  C,  and,  as  an  offset  thereto,  my  son,  Marcus 
C,  shall  be  entitled  to  any  excess  in  said  wife's  income  over 
and  above  twenty-five  hundred  ($2,500)  dollars  a  year.  (13) 
I  also  direct  that  in  the  event  that  my  son,  Marcus  C,  shall 
decease  after  reaching  his  majority,  leaving  one  or  more  legiti- 
mate children  of  his  body,  that  the  income  of  forty  thousand 
($40,000)  dollars'  worth  of  my  estate,  or  so  much  thereof  as  may 
in  prudence  be  necessary,  shall  be  used  for  the  proper  support 
of  such  child  or  children,  until  they  shall  severally  become  of 
legal  age,  when  an  equal  part  of  the  above-named  principal,  and 
accrued  interest,  shall  become  his  or  hers  abeolately.  (14)  In 
the  event  that  my  son,  Marcus  C,  shall  survive  all  my  other 
legatees,  and  then  die  before  coming  into  possession  of  my 
whole  estate,  it  is  my  will,  and  I  so  direct,  that  the  remainder  of 
my  estate  as  of  that  date  shall  belong  to  Hamilton  College, 
located  at  Clinton,  New  York,  to  be  used  in  the  endowment  of 
■ome  new  professorship,  and  the  remainder  to  be  used,  at  the 
discretion  of  the  trustees  of  said  college,  in  the  erection  of  some 
building  for  college  uses,  or  in  the  endowment  of  additional 
prof esBorships ;  such  building  or  professorships  to  bear  my 
name.  (15)  If  either  my  wife,  Maggie,  or  one  of  my  brothers, 
shall  become  my  only  surviving  legatee,  it  is  my  will  in  that 
event,  and  I  so  direct,  that  my  estate,  at  that  time  be  divided  as 
nearly  as  may  be  into  two  (2)  equal  parts  as  regards  value  and 
renting  power,  and  said  wife  or  brother  shall  then  choose  be- 
tween the  incomes  of  said  two  properties,  and  have  and  enjoy 
the  same  during  bis  or  her  natural  life ;  and  it  is  my  will  that 
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the  other  part  of  my  estate  shall  at  that  date  become  the  prop- 
erty of  Hamilton  College,  to  be  used  as  directed  in  article  14  in 
this  inatrament.  And  I  further  direct  that,  at  tbe  death  of  uaid 
wife  or  brother,  the  remaining  part  of  my  estate  ahall  become 
the  property  of  Hamilton  Opilege,  to  be  used  aa  in  article  14.  I 
hereby  appoint  my  two  brothers  Joseph  C.  and  Henry  T.  Ford 
as  executors  of  this,  my  last  will  and  testament.  In  witness 
whereof,  I,  Francis  F.  Ford,  have  to  this,  my  last  will  and 
testament,  consisting  of  four  sheets  of  paper,  sobscribed  my 
name  and  afBzed  my  seal  at  Madison,  Wis.,  this  twen^-fifth 
(25)  day  of  January,  1884.  [Signed]  Francis  P.  Ford.  [Seal.]" 
The  lands  described  in  Schedule  A  were  situated  and  therein 
priced  8s  follows:  Homestead,  in  Madison,  Wis.,  priced  at 
$10,000;  lands  in  Kalamazoo,  Mich,,  priced  in  the  aggregate  at 
$27,000;  about  1,508  acres  of  land  in  tbe  state  of  Kansas,  priced 
in  the  aggregate  at  $38,500.  The  lands  described  in  Sohedole 
B  were  situated  in  Kansas  City,  Missouri,  and  therein  priced  in 
the  aggregate  at  $19,200. 

Tbe  plaintiff,  as  the  qualified  executor,  commenced  this  action 
in  the  circuit  court  for  Dane  county  for  the  construction  of  said 
will  so  probated  in  the  county  court,  whereupon  the  widow, 
Margaret  G.  Ford,  and  Marcus  C.  Ford,  the  only  child  of  said 
testator,  by  his  guardian  ad  litem,  and  Hamilton  College,  re- 
spectively, answered  the  complaint,  which  complaint  and  answers 
were  severally  amended  by  leave  of  the  court- 
Prior  to  the  trial  it  was  stipulated  by  the  respective  parties, 
in  effect,  "that  the  printed  laws  and  decisions  of  the  Revised 
Statutes"  in  our  state  law  library,  "for  the  states  of  Missouri, 
Kansas,  Michigan,  and  Iowa  (and  of  the  state  of  New  York,  for 
the  purpose  of  proving  the  incorporation  of  the  trustees  of  Ham- 
ilton College),"  might  "be  referred  to  by  any  and  all  of  the 
parties  herein  to  show  what  the  law  of  any  of  said  states"  waa 
"aa  to  any  of  the  legal  points  involved  in  or  that"  might  "arise 
in  said  ease,  either  in  the  circuit  or  supreme  court  of  this  state," 
and  that  it  "should  not  be  necessary  to  introduce  in  evidence 
any  of  said  atatutea,  laws,  or  reported  decisions;  but  that  any 
of  the  parties  herein"  should  "have  the  right  to  use  or  refer 
to  same  as  evidence  herein." 
In  addition  to  what  has  been  stated,  it  appeared  from  the 
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nndispnted  evidence,  and  w&s  found  as  facts  upon  the  trial,  in 
effect;  That  the  testator  died  testate  -at  the  a^  of  5S  years,  in 
Kansas  City,  Missouri,  January  26,  1886,  leaving  said  will 
That,  at  the  time  of  his  death,  he  was  a  resident  of  and  domi- 
ciled in  the  city  of  Madison,  Dane  county,  Wieconsin,  and  had 
been  for  10  years  immediately  prior  thereto.  That  he  left,  him 
sorviving,  his  widow,  the  said  Margaret  G.,  then  aged  46  years; 
and  one  child,  a  son,  the  said  Marcus  C,  then  aged  12  years; 
and  three  brothers,  Edward  Irving  Ford,  then  living  at  As- 
bnry  Fai^,  New  Jersey,  and  aged  60  years;  Joseph  C.  Ford,  then 
residing  in  Madison,  Wisoonsin,  and  aged  55  years;  and  Henry 
Thornton  Ford,  then  living  at  Jersey  City,  New  Jersey,  and  i^ed 
53  years;  and  that  all  of  said  persons  were  still  living.  That  he 
left,  him  surviving,  no  sister,  father,  or  mother.  That  said  will 
Was  admitted  to  probate  as  stated.  That  thereupon  letters  testa- 
mentary were  issued  by  said  county  court  to  Joseph  C.  Ford,  the 
plaintiff,  who  thereupon  qualified  as  executor,  and  has  ever  since 
acted  and  still  acts  as  snch.  That,  at  the  time  of  his  death,  the 
testator's  estate  was  worth  about  $175,000,  and  located  in  the 
states  of  Wisconsin,  Michigan,  Iowa,  Kansas,  and  Missouri.  That 
the  great  bulk  of  said  estate  was  located  in  the  states  of  Kansas 
and  MisBouri.  That  the  personal  estate  of  said  testator  consisted 
of  certain  household  goods  and  furniture  and  other  personal 
property  such  as  wagons,  sleighs,  etc.,  in  Madison,  Wis.,  and  cer- 
tain rents  due  him  on  real  estate.  That,  a  short  time  prior  to  his 
death,  the  testator  assigned,  or  attempted  to  assign,  in  writing  to 
his  brother  Henry  Thornton  Ford  certain  notes  and  mortgages, 
amounting  in  value  to  about  $30,000,  to  determine  the  title  to 
whioh  a  suit  was  then  [at  the  date  of  the  findings]  pending  in 
Kansas  City,  Missouri,  where  said  securities  were  at  the  time 
of  the  testator's  death.  That  the  only  real  estate  belonging  to 
the  testator  at  the  time  of  his  death,  within  the  state  of  Wiscon- 
sin, was  his  homestead  in  Madison,  of  the  value  of  about  $12,- 
000,  exclusive  of  any  furniture  therein.  That  the  testator  had 
about  200  acres  of  land  in  Iowa  at  the  time  of  his  death,  or  an 
interest  therein.  That  the  lands  so  described  in  said  schedules 
in  Michigan,  Kansas,  and  Misoori  were  vrorth,  at  the  time  of 
his  death,  and  were  still  worth  the  value  placed  upon  the  same 
by  him  in  said  schedules  as  stated.    That  February  15,  18S7, 
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the  said  widow  renooneed  and  snirendered  one  and  all  the  pii>- 
visions  of  eveiy  kind  made  for  her  in  said  will,  and,  instead 
thereof,  elected  te  take  under  the  statutes  of  the  several  states 
named.  That  the  trustees  of  HamiltoB  College  were,  and  have 
been  since  May  6,  1812,  a  oorporation  duly  o^^anized  and  exist- 
ing under  and  b;  virtne  of  the  laws  of  the  state  of  New  York  as 
a  college,  and  entitled  by  virtue  of  their  charter,  to  take,  hold,  en- 
joy, and  have  lands  and  real  estate,  in  fee-simple,  or  for  a  term  of 
life  or  lives,  or  for  years,  or  in  any  other  manner,  and  also 
goods,  chattels,  books,  monejn,  annuities  and  all  other  things  of 
what  kind  or  nature  soever.  That  said  corporation  has  exer- 
cised the  usual  powers  of  a  college  for  over  40  years.  That  it  is 
generally  known  and  spoken  of  as  Hamilton  College  at  Clinbm, 
Oneida  county,  New  York.  That  the  testator  graduated  at  said 
college  in  the  class  of  1851.  That  he  meant  and  intended,  by 
the  words  "Hamilton  College,"  used  in  the  will,  the  said  "Trus- 
tees of  Hamilton  College."  That,  by  the  laws  of  Missouri  and 
Kansas,  the  vesting  of  eatetes  may  be  postponed,  and  a  sus- 
pension of  the  power  of  alienation  is  permitted,  for  a  period  of 
any  number  of  lives  in  being,  and  21  years,  and  the  period  of 
gestation  thereafter,  according  to  the  rale  of  the  common  law. 
That  the  same  period  is  permitted  by  stetute  in  Iowa.  That  the 
law  of  Michigan  in  this  respect,  both  as  to  real  and  personal 
property,  is  substantially  the  same  as  in  Wisconsin. 

As  eonclusicHis  of  law  the  court  found,  in  effect,  that  the  will 
was  valid  in  all  its  parts,  and  no  part  of  it  within  the  provisions 
of  the  Btatntes  of  this  state  against  perpetuities,  or  the  suspen- 
sion of  the  power  of  alienation,  and  construed  it  accordingly. 
The  plaintiff,  said  widow,  the  said  guardian  for  said  Marcus  C, 
and  said  trustees  of  Hamilton  College,  severally  filed  excep- 
tions to  said  conclusions  of  law  and  such  construction  of  said 
will,  and  from  the  judgment  entered  upon  said  findings  of  act 
and  conclusions  of  law  they  severally  appeal  to  this  court. 

Cabsodat,  J.  At  the  time  of  the  testetor's  death,  and  for 
several  years  immediately  prior  thereto,  his  residence  and  domi- 
cile were  in  the  city  of  Madison,  Wisconsin.  As  stated,  he  left 
peisonal  property,  and  large  amounts  of  valuable  lands  in  Wis- 
consiu,  Michigan,  Iowa,  Kansas,  and  Missouri.  His  widow  and 
little  boy,  Marcus  C,  and  his  three  brothers  and  Hamilton  Col* 
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lege,  ar&  the  sole  objects  of  his  bounty.  The  tUI  is  unique.  It 
is  said  to  have  been  drawn  by  the  teet«tor  himself.  It  may  be 
doubtful  whether  it  would  have  presented  more  intricate  ques- 
tions for  solution  had  it  been  drawn  by  a  skillful  lawyer  witii 
that  end  in  view.  Its  validity  is  challenged  as  a  whole  and  in 
parts,  and  a  construction  is  demanded.  The  language  employed 
seems  to  be  sufSciently  clear  to  indicate  the  purposes  intended. 
The  difSculties  arise  in  applying  the  law  to  such  purposes.  Be- 
fore proceeding  to  make  saeh  application  it  may  be  well  to  state 
a  few  general  rules  of  law  applicable  to  the  case,  readi^  de- 
liucible  from  the  authorities  and  virtually  conceded  by  all. 

1.  The  validity  of  every  devise  or  dispc»ition  of  real  estate 
by  will  must  be  governed  by  the  law  of  the  place  where  the 
land  is  situated,  and  this  includes  not  only  the  form  and  mode 
of  the  execution  of  the  will,  but  also  the  lawful  power  and 
authority  of  the  testator  to  make  such  disposition.  Story,  Confl. 
Laws,  §  474,  and  note ;  2  Greenl.  Ev.  f  670 ;  1  Bedf.  Wills,  p.  398, 
sub.  8;  Robertson  v.  PickreU,  109  U.  S.  608,  3  Sup.  Ct  Rep. 
407;  White  v.  Howard,  46  N.  Y.  144.  The  importance  of  this 
proposition  in  considering  the  validity  of  a  will  covering  lands 
in  so  many  different  states  will  be  appreciated  by  all. 

2.  On  the  contrary,  although  not  as  well  defined,  nor  as  ex- 
tensively enforced,  yet  the  authorities  clearly  support  the  prop- 
osition that  the  validity  of  a  bequest  or  disposition  of  personal 
property  by  last  will  and  testament  must  be  governed  by  the 
law  of  the  testator's  domicile  at  the  time  of  his  death,  and  this 
includes,  not  only  the  form  and  mode  of  the  execution  of  the 
will,  but  also  the  lawful  power  and  authority  of  the  testator  to 
make  such  disposition ;  and  especially  is  this  true  where,  as  here, 
the  testator's  domicile,  at  the  time  of  making  his  will,  continues 
to  be  the  same  until  the  time  of  his  death.  Story,  Confl.  Laws,  3§ 
467,  468;  Stewart  v.  McMartin,  5  Barb.  438;  Moultrie  v.  Hunt, 
23  N.  T.  394 ;  Nat  v.  Coona,  10  Mo.  543 ;  Deseshats  v.  Berquier, 
1  Bin.  336;  Somerville  v.  Somerville,  5  Ves.  750-786;  Anstruther 
V.  Chalmer,  2  Sim.  1 ;  Price  v.  Dewhurst,  8  Sim.  279 ;  s.  c.  on  ap- 
peal, 4  Mylne  &  C.  76;  Enohin  v.  Wylie,  8  Jur.  (N.  S.)  897, 
H.  L.  Cas.  1;  Crispin  v.  Doglioni,  9  Jur.  (N.  S.)  653,  s.  c.  on 
appeal,  L.  R.  1  H.  L.  301 ;  Eames  v.  Hacon,  16  Ch.  Div.  407 ;  s. 
c.  on  appeal,  18  Ch.  Div.  347.      This  is  not  shaken  by  the 
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criticisin  of  Lord  Westboty'g  opinion  in  Enohin  v.  Wylie, 
tupra;  by  the  Earl  of  Selbome,  L.  C,  in  Ewiug  v.  Orr,  9  App. 
Gas.  39. 

3.  The  same  role,  aa  to  the  lav  of  the  testator's  diHoieile^  gov- 
erns in  the  interpretation  or  eonstruction  of  wills.  Story,  Confl. 
Laws,  §1  479a-479c!  Van  Steenwyck  v.  Washburn,  59  Wis.  510, 
17  N.  W.  Rep.  289.  In  the  words  of  Mr.  Justice  Story :  "The 
lan^age  of  wills  is  not  of  universal  interpretation,  having  the 
same  precise  import  in  all  countries  and  under  all  circumstances. 
They  are  supposed  to  speak  the  sense  of  the  testator,  according 
to  the  received  laws  or  usages  of  the  country  where  he  is  domi- 
ciled, by  a  sort  of  tacit  reference,  unless  there  is  something  in 
the  language  which  repels  or  controls  such  a  concluHion."  Har- 
risOTi  V.  Nixon,  9  Pet.  504;  Trotter  v.  Trotter,  4  Bligh  (N.  S.), 
502;  Enohin  v.  Wylie,  supra;  Chamberlain  v.  Napier,  15  Ch. 
Div.  614.  The  general  rule  is  the  same  respecting  real  estate, 
whenever  the  object  is  merely  to  ascertain  the  meaning  and 
intent  of  the  testator  from  the  language  employed  in  the  wiU. 
Id.;  2  Qreeni.  Ev.  §  671.  With  these  general  propositions  in 
mind,  we  may,  without  infringing  any  rule  of  interstate  ctHni^, 
venture  to  ascertain,  if  we  can,  the  intention  of  the  testator  as 
disclosed  in  this  will,  and  also  its  validity,  at  least  as  to  certain 
portions  of  the  property. 

4.  The  papers  coming  from  the  county  court  must  be  taken 
as  the  will  of  the  testator.  Thornton  v.  Curling,  6  Sim.  310; 
Price  V.  Dewhurst,  supra.  They  consist  in  what  has  been  called 
the  will,  with  Schedules  A  and  B  tlierein  mentioned  and  there- 
unto attached.  In  construing  the  will,  we  are  to  consider  these 
three  papers  as  one  instrument  in  law,  and  together  oonstituting 
the  will  of  the  testator.  Aokerly  v.  Vernon,  C<«n.  381 ;  s.  c  af- 
firmed on  appeal,  3  Brown,  Pari.  Cas.  91;  Hill  r.  Chapman,  1 
Ves.  Jr.  407;  Habergham  v.  Vincent,  2  Vee.  Jr.  204;  Jackson  v. 
Babeock,  12  Johns.  394;  Loring  v.  Sumner,  23  Pick.  102;  Baker's 
Appeal,  107  Pa.  St.  381 ;  Fickle  v.  Snepp,  97  Ind.  289. 

5.  It  is  claimed  on  the  part  of  the  executor  that,  under  the 
directions  of  the  will,  all  the  personal  property  and  all  the  real 
estate  outside  of  Missouri  must,  for  the  purpose  of  determining 
the  validity  of  the  will,  or  some  of  its  provisions,  be  regarded 
as  converted  and  permanently  invested  in  lands  in  Kansas  City, 
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Hiasonri,  under  the  well-known  djoctrine  of  equitable  conversion. 
That  doctrine  is  flnnly  established;  and  if  it  applies,  or  in  so 
far  as  it  applies,  it  must  be  enforced.  It  may  be  well  to  restate 
it,  with  some  of  its  limitations.  As  long  ago  as  the  time  of  Lord 
Chancellor  Thurlow  it  was  observed  by  him  "that  nothing  was 
better  eBtablished  than  this  principle:  that  money  directed  to 
be  employed  in  the  purchase  of  labd,  and  land  directed  to  be 
sold  and  turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted;  and 
this,  in  whatever  manner  the  direction  is  given, — whether  by 
will"  or  otherwise.  "The  owner  of  the  fund,  or  the  contracting 
parties,  may  make  land  money,  or  money  land.  The  cases  estab- 
lished this  rule  univeraally.  If  any  difficulty  has  arisen,  it  has 
arisen  from  special  circumstances."  Fletcher  v.  Ashbumer,  1 
Brown,  Gh.  499.  This  was  expressly  sanctioned  by  the  supreme 
court  of  the  United  States  at  an  early  day.  Craig  v,  Leslie,  8 
Wheat.  577.  The  reason  for  the  rule  is  there  stated  by  Mr,  Jus- 
tice Washington,  sjieaking  for  the  whole  court,  thus:  "The 
principle  upon  which  the  whole  of  this  doctrine  is  founded,  is 
that  a  court  of  equity,  regarding  the  substance,  and  not  the  mere 
form  and  circumstances  of  agreements  and  other  instruments, 
considers  things  directed  or  agreed  to  be  done  as  having  been 
actually  performed,  where  nothing  has  intervened  which  ought 
to  prevent  a  i)erformanoe. "  From  that  and  other  cases  the  late 
chief  justice  of  this  court  deduced  this  general  rule:  "When 
a  will  contains  a  power  of  sale  not  mandatory  in  terms,  but  it  is 
apparent  from  the  general  scope  and  tenor  of  the  will  that  the 
testator  intended  all  his  realty  to  be  sold,  the  power  of  sale  will 
be  held  imperative,  and  the  doctrine  of  equitable  conversion 
applied."  Dodge  v.  WiUiams,  46  Wis.  97,  1  N.  W.  B«p.  92;  De 
Wolf  V.  Lawson,  61  Wis.  477-479,  21  N.  W.  Rep.  615. 

Id  Pennsylvania  it  has  been  held  "that  the  equitable  conver- 
sion of  realty  into  personalty,  by  force  of  a  direction  in  a  deed 
or  will  to  sell,  only  takes  place  where  the  direction  is  positive 
and  absolute;  *  *  *  that,  if  a  proposed  sale  is  contingent 
or  eventual  in  a  deed  or  will,  equitable  conversion  does  not 
follow."  Neely  v.  Grantham,  58  Pa.  St  437.  But  the  better 
opinion  seems  to  be,  as,  in  effect,  held  in  Dodge  v.  Williams, 
tupra,  that  whenever  a  direction  to  convert  is  apparent  from 
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the  whole  will,  whether  expressed  or  implied,  then  the  duty  and 
obligation  to  convert  is  imperative,  and  the  doctrine  of  equitable 
conversion  applies.  Thus,  in  White  v.  Howard,  46  N,  T.  162, 
Grover,  J.,  speaking  for  the  court,  said:  "To  constitute  a  con- 
version of  real  estate  into  peraonal,  in  the  absence  of  an  actual 
sale,  it  most  be  made  the  duty  of,  and  obligatoiy  upon,  the 
trustees  to  sell  it  in  any  event.  Such  conversion  rests  upon  the 
principle  that  equity  considers  that  as  done  which  ought  to  have 
been  done,  A  mere  discretionary  power  of  selling  produces  no 
such  result"  Power  v.  Cassidy,  79  N.  T.  613,  614;  Hobson  v. 
Hale,  95  N.  T.  605.  So  it  has  been  held  that,  "where  the  gen- 
eral scheme  of  the  will  requires  a  conversion,  the  power  of  sale, 
although  not  in  terms  imperative,  operates  as  a  conversion ;  and 
this  will  be  deemed  to  be  immediate,  although  the  donee  of  the 
power  is  vested,  for  the  benefit  of  the  estate,  with  a  discretion 
as  to  the  time  of  sale."  Lent  v.  Howard,  89  N,  T.  169;  Ingrem 
V.  Mackey,  5  Redf.  357.  But  the  will  most,  in  terms  or  by 
necessary  implioation,  disclose  an  intent  to  convert,  in  order  to 
sustain  the  theory  of  equitable  conversion.  Hobson  v.  Hale, 
svpra. 

6.  Having  thus  stated  some  of  the  principles  and  some  of  the 
tacts  npon  which  the  doctrine  of  equitable  conversim  rests,  it 
becomes  necessary  to  consider  the  application  of  those  princi- 
ples to  some  of  the  provisions  of  this  will. 

(a)  The  lands  in  Iowa  are  nowhere  mentioned  or  referred  to 
in  the  will  or  either  of  the  schedules.  This  being  so,  it  is  mani- 
fest that  the  doctrine  of  equitable  conversion  has  no  application 
to  them.  They  must  therefore  be  regarded  as  lands  in  Iowa ;  and 
the  validity  of  the  will  respecting  such  lands  be  determined  by 
the  laws  of  Iowa. 

(b)  The  several  pieces  of  land  specifically  described  in  Sched- 
ule B  are  all  situated  in  Kansas  City,  Missouri.  Considering 
that  schedule  in  connection  with  subdivision  5  of  the  will,  of 
which  it  forms  a  part,  as  we  must,  and  the  directions  thereby 
given  to  the  executors  are  that  they  "shall,  at"  their  "discre- 
tion," "either"  sell  the  several  pieces  of  lands  so  described  in 
Schedule  B,  and  invest  the  proceeds  thereof  in  more  desirable 
rentable  property  in  Kansas  City,  or  use  said  proceeds  in  im- 
proving some  of  the  testator's  Kansas  City  properties.     This 
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mere  discretioniry  anthority  can  in  no  sense  operate  as  an 
equitable  conversion, — certainly  not  ontil  an  actu&l  conversion 
should  in  fact  occnr.  Besides,  sach  conversion  of  the  lands  de- 
scribed, into  other  lands  in  the  same  city  and  state,  could  in  no 
way  affect  or  cbange  their  legal  status.  So  they  most  be  re- 
garded aa  lands  in  Missoari,  in  determining  the  validity  of  the 
will  respecting  the  same. 

(c)  By  the  sixth  Bubdivisicm  of  the  will,  the  testator  ex* 
pressly  directs  that  all  moneys,  notes,  bonds,  mortgages,  or  other 
evidence  of  indebtedness  to  him  from  any  and  all  parties,  except 
his  brothers,  "shall,  as  soon  as  practicable  after"  his  death,  "be 
used  either  in  the  purchase  of  property  in  Kansas  City,  or  for 
improving  properties  in  said  city  then  on  hand."  This  clause 
of  the  will  relates  particularly  to  the  $30,000  of  personal 
property  in  dispute;  and  which  for  the  purposes  of  these 
appeals,  is  assumed  to  be  the  property  of  the  estate. 
The  direction  to  so  convert  ia  not  prevented  from 
being  imperative  by  adding  "as  soon  as  practicable  after" 
his  death,  and  thus  giving  some  discretion  as  to  the  time  or  times 
of  such  conversion.  If  such  permanent  investment  of  such  per- 
sonal estate  in  lands  in  Eansaa  City  can  he  lawful^  made,  and 
then  lawfully  held  as  lands  in  Kansas  City  during  the  time  and 
for  the  purposes  expressed  in  the  will,  then  there  can  be  no 
doubt  but  what,  subject  to  the  widow's  rights  therein,  as  here- 
inafter stated,  the  doctrine  of  equitable  conversion  is  applicable 
to  such  personal  estate,  and  in  that  event  the  same  is  accordingly 
to  be  r^arded  as  lands  in  Missouri  from  the  time  of  the  testa- 
tor's death;  otherwise  not.  In  other  words,  since  the  right  to 
BO  convert  is  dependent  upon  the  right  to  so  invest  and  hold, 
the  legality  of  such  equitable  conversion  is  dependent  upon  the 
same  right  to  so  invest  and  hold.  Whether  such  investment  and 
holding  would  be  lawful  or  unlawful  will  be  con«dered  here- 
after. 

(d)  The  several  pieces  of  land  specifically  described  in  Sched- 
ole  A  consist  of  the  homestead  in  Ma.diEon,  Wisconsin,  and  lends 
in  Michigan  and  Kansas,  As  the  directions  in  relation  to  the 
homestead  differ  from  the  directions  in  relation  to  the  other 
lands,  ibe  homestead  will  be  considered  by  itself  hereafter.  Con- 
sidering Schedule  A  in  connection  with  subdivinon  4  of  Qk  will, 
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of  which  it  forms  a  part,  as  we  moat,  and  the  directions  thereby 
given  as  to  the  several  pieces  of  land  in  Michigan  and  Kansas 
are  to  the  effect  that  each  and  all  of  said  pieces  of  land  "shall 
be  converted,  as  soon  as  practicable,  after"  the  testator'a  death, 
"at  schedule  prices,  or  as  mnch  better  as  may  be,  •  *  • 
into  good  rentable  'inside'  property  in  Kansas  City,  Mo."  The 
testator  manifestly  had  an  exalted  opinion  of  the  present  and 
future  of  Kansas  City.  The  scheme  of  his  will  indicates  an 
intention  to  have  his  lands  in  Michigan  and  Kansas  sold  as  soon 
as  practicable,  and  the  proceeds  thereof  invested  in  real  estate 
in  Kansas  City.  He  directs,  in  effect,  that  the  several  pieces  of 
land  mentioned  shall  be  so  converted  as  soon  as  practioahle  after 
hia  death.  Is  each  purpose  to  be  frustrated  merely  by  adding 
"at  schedule  prices,  or  as  much  better  as  may  bet"  On  the 
contrary,  were  not  those  words  added  as  a  guide  to  hia  executors, 
or  for  the  purpose  of  stimulating  purchasers  to  pay  a  larger 
price  t  It  seems  to  us  that  snch  was  his  intent,  for,  apparently 
with  the  same  view,  he  added  to  the  schedule  price  of  each  piece 
a  still  larger  estimated  value.  Of  course,  it  may  turn  out  to  be 
impossible  to  ever  sell  some  of  the  pieces  at  the  schedule  price ; 
and  yet  there  is  nothing  in  the  will  indicating  that  he  ever  con- 
templated such  a  result,  or  any  permanent  holding  of  such  lands 
as  a  part  of  the  estate,  as  is  plainly  indicated  as  to  the  Mis- 
souri lands.  There  are  no  negative  words  indicating  an  intent 
not  to  have  any  of  the  lands  in  Michigan  or  Kansas  sold  at  a 
less  price.  As  indicated  in  another  connection,  some  discretion 
may  be  given  as  to  the  time  or  times  of  making  such  sales  and 
investments,  without  preventing  the  application  o£  the  doctrine 
of  equitable  convereion.  The  only  purpose  manifest  in  the  will 
for  selling  any  of  the  Michigan  or  Kansas  lands  is  to  invest  the 
proceeds  of  such  sales  in  real  estate  in  Kansas  City,  and  then 
to  hold  such  lands  in  that  city  as  a  part  of  the  estate  during  the 
time  and  for  the  purposes  indicated  in  the  will.  If  such  perma- 
nent investment  can  be  lawfully  made,  and  such  lands  so  law- 
fully held,  then  we  discover  no  reason  why  the  doctrine  of 
equitable  conversion  should  not  apply  to  them.  Nevertheless,  the 
legality  of  such  equitable  eonversion  is  necessarily  dependent 
upon  the  right  to  so  invest  and  hold.  Whether  snch  investment 
and  holding  would  be  lawful  or  unlawfnl  will  be  further  con- 
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sidered  hereafter.  What  has  been  thua  said  is  not  by  way  of  de- 
termining the  validity  of  the  title  to  any  lands  ontside  of  Wis- 
consin, nor  the  validity  of  any  investment  or  tmst  in  or  tenure 
of  Bach  lands,  but  merely  to  ascertain  the  meaning  and  intent  of 
the  testator  from  the  language  employed  in  the  will,  which,  as 
we  have  seen,  is  a  duty  devolving  npon  this  jurisdiction. 

(e)  In  regard  to  the  homestead,  the  directions  are,  in  effect, 
that  it  shall  be  converted,  as  soon  as  practicable  after  his  death, 
into  good  rentable  "inside"  property  in  Kansas  City,  Missouri, 
"at  Bchednle  price,"  which  ia  $10,000,  or  as  much  better  as  m^r 
be ;  and  then,  by  subdivision  7  of  the  will,  the  testator  directs, 
in  effect,  that  his  wife  shall  have  the  ose  of  his  homestead,  furni- 
ture, and  appurtenances  so  long  as  she  may  desire  to  live  in  it 
as  her  home ;  and  that  in  case  she  at  any  time  ceases  to  desire 
it  as  her  home,  he  directs  that,  as  soon  thereafter  as  practicable, 
it  be  sold  "at  a  price  not  less"  than  $10,000,  or  as  mui^  more  sa 
the  property  will  bring,  and  the  proceeds  thereof  be  invested 
in  good  rentable  property  in  Kansas  City,  Missouri,  and  the 
rentals  of  such  property  be  added  to  the  income  of  the  estate. 
Here  are  directions  t«  sell  and  to  invest  the  proceeds  in  real 
estate  in  Kansas  City,  it  is  tme,  but  they  are  accompanied  by 
other  directions  not  to  sell  nor  to  so  Invest  until  after  the  con- 
currence of  two  events;  one  being  that  the  widow  shall  cease  to 
desire  it  as  her  home,  and  the  other  is  that  it  be  sold  at  a  price 
not  lees  than  $10,000.  The  word  "homestead,"  as  used  in  the 
will,  manifestly  means  the  house  end  all  the  grounds  where  the 
testator  lived,  and  is  not  restricted  to  the  one-fourth  of  an  acre 
mentioned  in  the  statute.  Section  2d83,  Rev.  St  As  stated, 
the  widow  has  elected  to  tabe  the  provisions  made  for  her  by 
law,  instead  of  the  provisions  made  for  her  in  the  will,  as  re- 
qnired  by  the  statutes.  Section  2172.  Upon  making  aac^  selec- 
tion, the  widow  at  once  became  entitled  to  the  aame  dower  in 
the  testator's  lands,  and  the  same  rights  to  the  homestead,  and 
the  aame  abere  of  his  personal  estate,  as  if  he  had  died  intestate, 
except  that  the  share  of  peraooal  estate  which  she  so  to(^  was 
restricted  to  one-third  part  of  his  net  personal  estate.  Sections 
2172,  3935,  Rev.  St. ;  Leach  v.  Leach,  65  Wis.  291,  26  N.  "VV.  Rep. 
754.  Since  the  testator  left  a  son  as  well  as  widow,  her  right  to 
the  homestead  thus  secured  by  snch  election  is  the  right  to  sach 
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Btatator7  homestead  of  one-fourth  of  an  acre  dnrmg  her  widow- 
hood, and  dower  in  the  balance  of  the  land  connected  therewith. 
Bev.  St  snbd.  2,  S  2271.  In  other  worda,  the  extent  and  dura- 
tion of  her  right  in  the  homestead  haa  been  diminished  by  sneh 
election. 

Can  we  hold  that  the  direction  in  the  will  to  sell  the  home- 
stead, and  invest  the  proceeds,  aa  indicated,  works  an  equitable 
conversion  of  the  estate  into  Missouri  lauds  f  As  observed,  there 
ia  no  SQCh  direction  to  convert  until  the  widow  ceases  to  dedre 
it  for  a  home.  Presumably  this  will  not  occur  during  her  widow- 
hood, which  may  be  regarded  as  an  equivalent  to  a  life-estate. 
But  the  sale  is  ezpresssly  forbidden,  even  after  the  termination 
of  the  widow's  right,  at  any  price  less  than  that  specified.  To 
apply  the  doctrine  of  eqnitable  conversion  to  lands  which  are 
directed  not  to  be  sold  until  the  termination  of  such  life-estate, 
nor  then,  except  in  an  uncertain  event  which  may  never  occur, 
would  be  to  stretch  that  doctrine  beyond  anything  authorized  by 
or  contemplated  in  the  authorities.  We  must  therefore  hold  that 
the  homestead  most  be  r^arded  as  lands  in  Wisconsin,  and  ac- 
cordingly the  validity  of  the  wUl  respecting  the  same  must  be 
determined  by  the  laws  of  Wisconsin. 

7.  Before  determining  such  validity,  and  to  aid  such  deter- 
mination, it  becomes  necessaiy  to  ascertain,  if  we  can,  more 
fnlly  the  intention  and  meaning  of  the  testator,  aa  disclosed  by 
the  language  empl(^ed  in  other  parts  of  his  will.  Undoubtedly 
the  l^al  title  to  the  personal  property  belonging  to  the  estate 
is  vested  in  the  executor.  Soott  v.  West,  63  Wis.  555,  556,  24  N. 
W.  Rep.  101,  &nd  25  N.  W.  Bep.  18.  Of  course  he  holds  the  same 
for  the  benefit  of  the  cestui  que  trust,  including  the  rights  of  the 
widow,  as  indicated  in  the  sections  of  the  statute  cited  above.  So 
far  as  the  law  will  permit,  the  executor,  by  virtue  of  the  will, 
has  acquired  all  the  rights  therein  given,  and  is  chained  with 
all  the  obligations  therein  imposed.  Id.  The  several  directions 
in  the  will  are  addressed  to  him,  and  his  successors  in  oflSce,  and 
his  subordinates,  whether  by  ancillary  administration  or  other- 
wise. He  and  they  are  to  execute  the  will  so  f ar  aa  the  law  will 
permit.  He  and  they  are  to  pay  the  testator's  lawful  debts  and 
funeral  expenses  from  moneys  on  hand  at  his  death,  and,  if  they 
are  inaufBcient,  then  the  balance  from  the  income  of  the  estate. 
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He  and  they  are  to  pay  tbe  necesaary  expenses  of  carrying  the 
estate  from  year  to  year  from  the  income  thereof.  The  ■will  im- 
pliedly ezclndes  the  whole  of  the  homestead,  while  occupied  by 
the  widow  as  sQch,  from  being  a  source  of  income  to  the  estate, 
but  provides  that  in  case  of  its  conversion,  as  indicated,  then 
the  rentals  of  such  newly-acqnired  property  are  to  be  added  to 
the  income  of  the  estate. 

By  the  election  of  the  widow  to  take  under  the  statute,  in- 
stead of  the  win,  the  bequest  to  her  in  the  eighth  subdivision 
of  the  will  of  "one-quarter  of  the  net  annual  income  of  the  re- 
mainder" of  the  "estate  during  her  natural  life,"  which  by  the 
twelfth  snbdivision  was  to  be  kept  up  to  $1,500  from  the  share 
of  the  income  given  to  the  son,  becomes  inoperative.  By  such 
election  a  portion  of  the  home  property  not  included  in  the  stat- 
utory homestead,  nor  the  widow's  ri^t  of  dower  in  the  balance, 
might  be  the  source  of  a  trifling  income  to  the  estate;  but  this 
would  be  dependent  upon  the  validity  of  the  provision  in  the 
will  for  the  future  conversion  of  the  homestead,  of  which  we 
shall  presently  speak.  By  the  direction  in  the  ninth  subdivision 
of  the  will  the  son  is  to  have  one-quarter  of  the  net  annual  in- 
come of  tbe  estate  (ezclosive  of  the  homestead)  until,  under 
the  provisions  of  the  will,  he  comes  into  the  possession  of  tlie 
entire  estate,  except  as  the  same  may  be  sooner  terminated 
by  his  death.  By  the  direction  in  the  tenth  snbdivision  of 
tbe  will  the  brother  Edward  Irving  is  to  have  one-quarter 
of  the  net  annual  income  of  the  estate  (exclusive  of  the 
homestead)  during  his  natural  life.  By  the  direction  in  the 
eleventh  subdivision  of  the  will  the  brothers,  Joseph  C.  and 
Henry  T.,  were  "each"  to  have  one-eighth  of  the  net  annual  In- 
come of  the  estate  (exclusive  of  the  homestead)  during  their 
natural  lives.  Such  bequests  annually,  from  the  "net  aimual 
income"  of  the  estate,  are  clearly  severable,  as  each  is  inde- 
pendent of  the  other,  and  almost  necessarily  must  terminate  at 
a  different  time  than  any  of  the  others.  Since  the  annual  share 
of  each  such  legatee  is  each  year  confined  to  sneh  "oneHjuarter" 
or  "one-eighth"  of  snch  net  annual  income  of  the  estate,  it  man- 
ifestly cannot  be  increased  by  the  one-quarter  of  such  net  annnal 
income  now  undisposed  of  by  reason  of  the  election  of  the 
widow.    As  the  undisposed-of  one-fourth  of  such  net  annoal  in- 
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eome  cannot  arise  from  the  rents,  isBoes,  or  profits  of  lands  in 
Wisconsin,  bat  mnst  arise  from  the  rents,  issaee,  and  profits  of 
lands  outside  of  this  state,  or  tram  the  personal  estate  liable  to 
be  treated  as  converted  into  Missouri  lands,  as  indicated,  we  re- 
serve further  consideration  of  the  qaestion  vhether  the  aecomu- 
lation  of  snch  nndisposed-of  net  annual  income  into  the  resida- 
Dm  of  the  estate  woald  or  would  not  be  valid.  Manifestly,  it  is 
the  theory  of  the  will  that  the  several  fractional  shares  of  such 
net  annual  income  thus  bequeathed  will  from  time  to  time  be 
diminished,  as  portions  of  the  corpus  of  the  estate  may  pass  to 
MarcoB  under  the  twelfth  clause  of  the  will ;  for,  the  moment  he 
may  become  the  absolute  owner  in  fee  of  any  portion  of  the 
land  thereby  devised,  that  moment  such  portion  will  become  seg- 
regated from  the  estate,  and  thereby  relieved  from  every  pro- 
vision of  the  will.  So,  whatever  property  the  widow,  by  reason 
of  her  electioD,  takes  under  the  statutes  of  the  several  states,  be- 
comes in  like  manner  segregated  from  the  estate.  It  is  only  the 
one-qnarter  or  the  one-eighth  of  the  net  annual  income  of  the 
testator's  estate  that  is  thus  bequeathed;  not  such  fractional 
share  of  the  net  annual  income  of  what  m^  bec«ne  the  estate 
of  Marcus  or  the  widow. 

By  the  will,  Marcus  is  to  have  no  portion  of  the  corpus  of  the 
estate,  except  as  he  becomes  entitled  to  it  under  the  direction  in 
the  twelfth  subdivision  of  the  will,  and  by  such  direction  he  is 
only  to  become  the  owner  in  fee  to  a  portion  of  the  corpos  of  the 
estate  when  he  "reaches  his  majority,"  and  then  additional  in- 
stallments of  snch  corpus  from  time  to  time  until  he  reaches  the 
age  of  40  years,  when  "the  remainder"  of  the  "estate"  is  to 
become  bia  But  in  the  event  of  Marcus  dying,  "after  reaching 
his  majority,  leaving  one  or  more  legitimate  children  of  his 
body,"  then  the  direction  of  the  thirteenth  subdivision  of  the 
will  is  "that  the  income  of  forty  thousand  dollars'  worth  of" 
his  "estate,  or  so  mach  thereof  as  may  in  prudence  be  neces- 
sary, shall  be  used  for  the  proper  support  of  such  child  or  chil- 
dren, until  fhey  shall  severally  become  of  legal  age,  when  an 
equal  part  of  the  above-named  principal  and  accrued  interest 
shall  become  his  or  hers  absolately."  That  is  to  say,  immedi- 
ately upon  the  death  of  Marcus  after  90  reaching  his  majority, 
and  before  becoming  40  years  of  age,  leaving  such  child  or  chil- 
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dren  him  aoiriTing,  the  $40,000  "worth  of"  the  "ertate,"  if 
there  Bhall  be  so  much,  is  to  be  regarded  as  segregated  from  the 
rest,  and  held  in  trust  for  them,  "until  they  shall  severally  be- 
come of  legal  age,"  as  therein  directed.  "In  the  event"  that 
Marcus  "shall  survive  all"  the  "other  legatees,"  that  ia  to  s^, 
shall  survive  the  widow  and  each  of  the  three  brothers,  "and 
then  die  before  coming  into  the  possession"  of  the  "whole  es- 
tate," then  the  fourteenth  subdivision  of  the  will  directs  "that 
the  remainder"  of  the  "estate,  as  of  that  date,  shall  belong  to 
Hamilton  College."  But  the  words  "the  remainder  of  my 
estate,"  as  here  used,  cannot  mean  what  will  be  the  entire  estat« 
at  the  time  of  aucb  death  of  Marcus,  unless  it  so  happens  that 
upon  sacb  death  he  leaves  no  such  child  or  children  him  sur- 
viving. But  in  case  he  does  leave  such  child  or  children  him 
surviving,  then  such  "remainder"  of  the  estate  will  only  be 
what  may  remain  of  such  estate  after  setting  apart  the  $40,000 
worth  of  the  estate  for  the  benefit  of  such  child  or  children,  as 
provided  in  the  fourteenth  subdivision  of  the  will.  Such  must 
he  the  construction,  for,  unless  the  words  "the  remainder  of 
my  estate"  be  so  limited,  the  fourteenth  subdivision  of  the  will 
would  be  clearly  repugnant  to  the  provisions  made  for  such 
child  or  children  in  the  thirteenth  subdivision;  for  it  conld  not 
have  been  the  intention  ta  give  as  a  remainder  of  the  estate,  to 
Hamilton  College,  the  $40,000  which  might  thus  be  set  apart  for 
such  child  or  children.  If  either  the  wife  or  one  of  the  brothers 
shall  become  the  only  surviving  legatee,  then  "in  that  event" 
the  fifteenth  subdivision  of  the  will  directs  ttiat  the  "estate  at 
that  time  be  divided,  as  nearly  as  may  be,  into  two  equal  parts, 
as  regards  value  and  renting  power,  and  said  wife  or  brother 
Bhall  then  choose  between  the  incomes  of  said  two  properties, 
and  have  and  enjoy  the  same  during  his  or  her  natural  life;" 
and  "the  other  part"  of  the  "estate  shall  at  that  date  become 
the  property  of  Hamilton  CJoUege;"  and  "at  the  death  of  said 
wife  or  brother  the  remaining  part"  of  the  "estate  shall  become 
the  property  of  Hamilton  College." 

The  words  "my  only  surviving  legatee,"  as  used  in  this  last 
subdivision  of  the  will,  imply,  at  least,  that  all  other  legatees 
named  in  the  will,  and  living  at  the  time  of  the  testator's  death, 
including  Marcus,  shall,  previous  tn  the  time  of  such  sole  aur- 
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vivorahip,  bare  died  leaving  some  portion  of  the  corpiu  of  the 
estate  wluch  had  not  before  passed  to  the  widow,  to  Marcus, 
or  for  the  benefit  of  such  child  or  children  by  segregation,  aa 
indicated.  It  may  occur  that  all  three  brothers  die  before 
Marcos,  or  that  the  widow  and  two  of  the  brothers  die  before 
Marcus,  and  then,  after  reaching  his  majority,  MarcnB  diea, 
leaving  <me  or  more  such  children  bim  BorriTing.  In  that  event, 
the  words,  "my  estate  at  that  time  be  divided  as  nearly  as  may 
be  into  two  equal  parts,"  as  used  in  the  last  subdivision  of  the 
will,  manifestly  mean  only  so  much  of  the  estate  aa  may  then 
remain  after  setting  apart  the  ^,000  worth  of  the  estate  for 
the  benefit  of  snch  child  or  children,  as  provided  in  the  thir- 
teenth subdivision  of  the  will.  Such  are  the  provisions  of  the 
will  we  are  called  upon  to  consider.  Undoubtedly  the  will 
created  in  the  executor  an  express  trust,  within  the  meaning  of 
g  2081,  Rev.  St.  In  fact  he  is  required  to  do  miLch  more  than 
to  merely  sell  or  lease  lands  for  the  benefit  of  legatees.  He  is 
required  to  do  much  more  than  merely  to  receive  the  rents  and 
profits  of  lands,  and  apply  them  to  the  use  of  a  person,  during 
the  life  of  such  person,  or  for  any  shorter  term.  He  is  required 
to  do  much  more  than  merely  to  receive  the  rents  and  profits 
of  lands,  and  to  accumulate  the  same  for  any  of  the  purposes 
and  witbin  the  limits  of  chapter  95,  Eev.  St.  He  manifestly 
is  to  take,  bold,  and  manage  the  estate  for  the  beneficial  inter- 
est of  the  several  persons  living  and  to  be  bom  as  indicated. 
Such  duties  clearly  imply  that  he  ia  to  take  a  legal  title  to  the 
whole  eatate  in  trust  for  the  purposes  mentioned.  Scott  v. 
West,  63  Wis.  558-562,  24  N.  W.  Sep.  161,  and  25  N.  W.  Rep. 
18;  5  2086,  Rev.  St. 

The  will  throughout  deals  with  the  estate  of  the  testator.  It 
uses  the  words  "my  estate,"  or  their  equivalent,  some  16  differ- 
^t  times.  It  is  such  estate  that  the  executor  and  bis  successor 
and  subordinates  are  charged  by  the  will  with  managing,  con- 
verting, renting,  improving,  gathering,  and  dividing,  and  paying 
over  the  income  annually,  and  from  time  to  time  segregating, 
and  finally  dividing,  the  corpus  of  the  estate,  and  then  giving 
up  the  residuum.  Subject  to  such  segregations  from  time  to 
time,  they  are  required  to  so  bold  and  manage  the  corpus  of 
aoch  estate  until  the  same  finally  passes  wholly  to  the  son,  ^ 
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the  age  of  40,  (shoold  he  live  so  long,)  28  years  after  the  testa- 
tor's death.  Should  he  die  after  reaching  his  majority,  and 
before  becoioing  40,  leaving  one  or  more  such  children,  then 
such  executor,  etc.,  is  required  to  set  apart  the  $40,000  worth  of 
said  estate,  which  ma;  include  the  Wisconsin  land,  or  even  the 
whole  of  the  renutinder  of  the  estate,  and  hold  and  manage  the 
same  until  such  children  severally  become  of  ag«.  The  time  for 
such  setting  apart  may  commence  soon  after  Marcus  becomes 
21,  or  not  nntil  jost  before  he  reaches  40,  and  then  continue  21 
years  thereafter.  No  one  can  tell  how  many  of  such  children 
may  be  bom,  or  whether  any  or  how  many  may  reach  their 
majority. 

Thus,  according  to  the  will,  the  estate,  including  the  Wia- 
conain  land,  is  liable  to  be  so  tied  up  from  30  to  48  years  after 
the  testator's  death.  But  even  if  Marcus  does  not  so  die  leav- 
ing such  children,  still,  by  the  fourteenth  and  fifteenth  sub- 
divisions of  the  wiU,  the  estate,  including  the  Wisconsin  land,  is 
liable  to  be  so  tied  up  until  Marcus  and  the  widow  and  the  three 
brothers  are  all  dead  save  one,  either  the  widow  or  one  of  the 
brothers,  as  the  "only  surviving  legatee."  In  other  words,  at 
least  four,  if  not  all,  of  these  five  persons,  living  at  the  time  of 
the  testator's  death,  must  die  before  either  of  those  subdivisions 
of  the  will  can  become  operative.  During  such  periods,  or  large 
portions  of  them,  it  is  impossible  to  tell  where  the  corpus  of 
the  estate  will  finally  go  by  the  terms  of  the  will.  If  Mareoa 
lives  long  enough,  theu  all  is  to  go  to  him.  If  he  dies  during  the 
next  19  years  after  he  becomes  of  age,  leaving  children,  then 
a  large  portion  of  it  and  possibly  the  whole  may  go  to  them. 
If  he  survives  all  the  other  legatees  named,  and  then  dies  dur- 
ing that  period,  then  a  portion  of  it  will  probably  go  to  Hamil- 
ton College;  but  no  one  can  tell  how  much,  nor,  for  certain, 
whether  any.  If  he  dies  under  21,  even  though  he  leave  chil- 
dren him  surviving,  yet  neither  be,  nor  such  children,  nor  hia 
heirs  at  law,  are  to  have  any  of  snch  corpus.  Bnt  even  then 
such  corpus  is,  by  the  will,  to  remain  tied  up  during  tbe  times 
and  for  the  purposes  named,  and  only  go  to  Hamilton  College 
upon  the  occurrence  of  the  events  mentioned. 

The  necessity  of  tbe  corpus  of  the  estate  being  held  by  a 
trustee  during  such  several  periods,  and  awaiting  such  several 
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coQtiiigeiicies  and  poeBibilities,  seems  to  be  absolute.  Scott  r. 
West,  supra.  Such  trustee  or  executor  is  directed  to  sell  some 
lands  and  boy  othen,  bat  he  has  no  authority  under  the  will  to 
pervert  or  alienate  any  portion  of  the  estate,  in  oontravention 
of  the  tnist  §  2091,  Bev.  St.;  De  Wolf  v.  Lawson,  61  Wis. 
475,  21  N.  W.  Bep.  615.  In  other  words,  the  corpus  of  the 
estate  is  inalienable  daring  the  continnance  of  the  trust.  Should 
the  trustee  die,  it  would  become  necessary  to  appoint  a  suc- 
cessor ;  and,  even  while  he  lives,  there  may  be  a  necaBsity  for  an 
ancillary  administration. 

Under  this  will  and  our  statutes,  can  we  hold  that  there  is  no 
unlawful  suspension  of  the  power  of  alienation  as  to  this  Wis- 
consin land  T  As  indicated,  upon  the  death  of  the  testator  the 
widow  took,  under  the  will,  a  present  life-estate  in  that  land; 
and  she  has  now  substantially  the  same  under  the  statutes. 
According  to  the  will,  the  executor,  as  trustee,  took  a  future 
estate  in  trust  in  the  same  land,  for  it  was  "limited  to  commence 
in  possession  at  a  future  d^."  g  2034,  Rev.  St. ;  Seott  v.  Wert, 
63  Wis.  570,  24  N.  W.  Bep.  161,  and  25  N.  W.  Rep.  18.  "Future 
estates,"  under  our  statute,  "are  either  vested  or  contingent." 
g  2037,  Rev.  St.  "They  are  vested  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possesion  of 
the  lands,  upon  the  ceasing  of  the  intermediate  or  precedent 
estate."  Id.  By  the  terms  of  the  will,  the  trustee  w  executor 
was  to  take  such  future  vested  estate  in  the  homestead.  As  to 
the  other  property  he  took  a  present  vested  estate.  Coster  v. 
Ixirillard,  14  Wend.  302,  303.  But  neither  Marcus  nor  Hamilton 
-  College  had  anything  more  than  a  contingent  interest  therein; 
for  the  statute  expressly  declares  that  such  "future  estates 
.  .  .  are  contingent  while  the  person  to  whom,  or  the  event 
upon  which  they  are  limited  to  take  effect,  remains  uncertun." 
§2037.  "These  definitions  of  vested  and  contingent  remain- 
ders," said  Savage,  C.  J.,  "are  very  different  from  the  common- 
law  definitions  of  those  estates."  Coster  v.  Lorillard,  14  Wend. 
301.  They  took  no  vested  interest  in  the  land,  and  could  convey 
none,  g  2086,  2089,  Rev.  St.;  De  Wolf  v.  Lawson,  61  'Wis. 
561,  562,  21  N.  W.  Rep.  615.  Under  our  statute,  "every  future 
estate,"  whether  vested  or  contingent,  is  "void  in  its  creation," 
which  "suspends  the  absolute  power  of  alienation    ...    for 
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a  longer  period  tlian  dariog  the  contintiaiice  of  two  lives  in 
bemg  at  the  creatkm  of  the  estate,"  etc.  ^  2038,  2039,  Bev.  St.; 
De  Wolf  v.  LawBon,  61  Wis.  473,  21  N.  W.  Rep.  615.  The  only 
exception  to  thia,  which  is  in  §  2040,  ib  clearly  not  applicable 
here. 

To  avoid  all  nncertainty,  one  of  the  same  sections  declares 
that  saeh  "absolute  power  of  alienation  Eihall  not  be  sospeiided 
by  any  limitati«L  or  c(»idition  whatever,"  and  the  other  declares 
that  "such  power  is  suspended  when  there  are  no  persons  in 
being  by  whom  an  absolute  fee  in  possession  can  be  conveyed." 
Since  the  trustee  cannot,  onder  the  will,  relinquish  the  trust, 
which  includes  the  "possession,"  nntil  the  purposes  of  the  trust 
are  fulfilled,  as  the  several  periods  for  such  fulfillment  transpire ; 
and  since  persons  are  liable  to  be  bom  who  by  the  terms  of  the 
instrument  will  be  entitled  to  a  large  portion,  and  possibly  the 
whole,  of  what  may  then  remain  of  the  estate,  including  this 
homestead, — it  is  very  obvious  that '  'there  are  no  persons  in  being 
"by  whom  an  absolute  fee  in  possession  can  be  conveyed,"  within 
the  meaning  of  the  statutes;  and  since  this  state  of  things  must, 
under  the  will,  continue  for  a  longer  period  than  two  lives  in 
being  at  the  creation  of  the  estate,  such  suspension,  as  to  this 
homestead,  must  be  adjudged  contrary  to  the  statute,  and  there- 
fore absolutely  void.  Coster  v.  Lorillard,  14  Wend.  317-324; 
Hawley  v.  James,  16  Wend.  121,  122,  164,  165,  174,  179. 

It  is  impossible  to  escape  this  conclusion  by  speculating  as  to 
the  probabilities  of  Marcus  and  his  unborn  chil^n  eventually 
getting  this  Wisconsin  land  under  the  will.  We  have  no  aothor- 
ity  to  speculate  upon  the  chances.  The  rule  is  universal  that 
such  suspension  of  the  power  of  alienation  must  necessarily  ter- 
minate, under  any  and  all  circumstances,  within  the  period 
prescribed  by  the  statute,  or  the  disposition  will  be  void.  Sohet- 
tler  V.  Smith,  41  N.  T.  328;  Knos  v.  Jones,  47  N.  T.  397.  Nor 
is  it  possible  to  escape  such  conclusion  on  the  theory  that  the 
trustee  or  executor  merely  has  a  power  in  trust  to  sell  such 
homestead;  for,  as  indicated,  neither  the  future  estate  of  Marcus, 
nor  Hamilton  College,  therein,  is  anything  more  than  contingent 
under  our  statutes.  We  must  therefore  hold  that  the  attempted 
disposition  of  the  homestead  by  the  will  is  void,  and  that,  upon 
the  death  of  the  testator,  the  same  descended  to  Marcus,  subject 
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to  the  widow's  rights  therein,  aa  indicated  onder  the  statntea. 

8.  It  is  strennoosly  urged,  in  effect,  that,  aa  the  testator'a 
residence  and  domicile  were  in  this  state  at  the  time  of  making 
hifl  will  and  his  death,  he  coold  thereby  create  no  valid  trust, 
except  such  aa  are  aanctianed  by  the  laws  of  this  state.  In  other 
words,  that  he  conld  not  by  such  a  will,  under  the  doctrine  of 
equitable  eonveraicm,  cause  bis  personal  property,  and  his  lands 
in  Michigan  and  TfAmum,  to  be  converted  into  lands  in  Kanaaa 
City,  Miasouri,  and  there  beld  as  his  estate,  and  the  power  of 
the  alienation  thereof  suspended  beyond  the  time  authorized 
by  our  statntea,  even  tboagh  such  suspension  wonld  be  v^d 
under  the  laws  of  Missouri ;  and  that  the  question  as  to  the 
validity  of  such  suspension  is  properly  determinable  by  this 
jarisdiction.  I  frankly  confeas  that  I  was  deeply  impressed 
upon  the  hearing  with  the  plausibility  and  force  of  this  argu- 
ment. The  will  was  here  admitted  to  probate.  The 
executor  here  qualified,  and  received  hia  commission  from 
the  county  court.  He  is  directly  accoontable  to  and  aub- 
jeot  to  the  ordera  of  that  court.  There  may,  necessarily,  be 
ancillary  administrations  in  other  states,  but  they  will  in  law  be 
subordinate  to  this,  which  must  be  regarded  as  the  principal 
administration.  Bot,  in  soch  intricate  matten  of  title  and  jnria- 
diction,  impresions  are  of  no  valoe  Tmleaa  supported  by  the 
logic  of  the  law,  if  not  by  authority. 

In  Curtis  v.  Hutton,  14  Ves.  537,  cited  by  counsel,  the  testa- 
tor devised  real  estate  in  En^and  io  trust  to  be  sold,  and  the 
proceeds  of  the  sale,  with  the  personal  estate,  upon  trust  to  be 
laid  out  in  lands  for  the  maintenance  of  a  charity  in  Scotland, 
and  it  was  held  void  as  to  the  real  estate,  but  valid  aa  to  the 
personal  property,  by  the  effect  of  the  option.  The  reason  for 
holding  such  devise  of  such  real  estate  in  England  void,  as  given 
by  Sir  William  Grant,  M.  R.,  was  that  "the  owners  of  such 
property  are  disabled  from  disposing  of  it  to  any  charitable  use, 
except  by  deed  executed  twelve  months  before  the  death  of  the 
owner,"  etc.,  "to  take  effect  from  the  execution."  Page  541. 
Such  disability  of  otherwise  disposing  of  such  land  was  held, 
in  effect,  conld  not  be  frustrated  by  the  doctrine  of  equitable 
conversion.  That  decision  is  the  foundation  of  g  479d  of  Story's 
Conflict  of  Laws,  which  cannot  be  regarded  as  of  any  greater 
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antliority;  nor  does  it  squarely  meet  the  question  here  presented. 
Mine  yean  after  that  decision  the  same  learned  master  of  the  rolls, 
in  a  case  where  the  teetator  hy  his  will  directed  his  executors  to 
dispose  of  all  his  real  and  personal  property  at  Grenada,  in  the 
West  Indies,  and  remit  the  proceeds  to  England  to  be  laid  oat  as 
a  charitable  fond  in  the  best  manner  possible,  held  that  such 
directions  were  not  void,  as  the  statute  of  mortmain  did  not  ex- 
tend to  Grenada.    Attorney  General  v.  Stewart,  2  Mer.  143. 

In  Attorney  General  v.  Mill,  2  Dow  &  C.  393,  the  testator  l^ 
bis  will,  made  in  England,  where  he  was  at  the  time  domiciled, 
and  80  remained  ontil  his  death,  gave  his  personal  and  real 
estate  (none  of  the  latter  being  in  England  or  Scotland,  hat  in 
the  West  Indies  to  trostees,  to  be  laid  ont  in  the  porchase  of 
lands,  or  rents  of  inheritance,  in  fee-simple,  for  a  charitable 
purpose,  at  Montrose,  in  Scotland ;  and  it  waa  held  by  the  house 
of  lords,  affirming  the  decree  of  the  chancellor,  "that  the  be- 
quest was  void  by  the  statute  of  mortmain,  it  not  appearing  from 
the  will  that  the  testator  intended  that  the  trustees  should 
have  the  option  to  purchase  lands  in  ScoUand."  The  plain  in- 
ference  from  the  opinion  is  that  had  the  will  directed  the  pur< 
chase  of  the  lands  in  Scotland,  then  it  would  have  been  valid, 
as  the  law  there  did  not  prevent  such  pnrchase. 

In  Fordyce  v.  Bridges,  2  PhiL  515,  Lord  Chancellor  Cotten- 
ham,  speaking  of  this  subject,  said:  "An  objection  was  made 
that  the  bequest  of  a  fund  to  be  invested  in  a  regular  Scotch 
entail  waa  void  as  a  perpetuity.  The  rules  acted  upon  by  the 
courts  in  this  country,  with  respect  to  testamentary  dispositions 
tending  to  perpetuities,  relate  to  this  country  only.  What  the 
law  of  Scotland  may  be  upon  such  a  subject,  the  conrta  of  this 
country  have  no  judicial  knowledge,  nor  will  they,  I  apprehend, 
inqnire ;  the  fund  being  to  be  administered  In  a  foreign  countiy 
is  payable  here,  though  the  purpose  to  which  it  is  to  be  applied 
would  have  been  illegal  if  the  administraticm  of  the  fund  had 
been  to  take  place  in  this  countiy.  This  is  exemplified  by  the 
well-established  rule  in  cases  of  bequests  within  the  statutes  of 
mortmain.  A  charity  legacy  void  in  this  country  under  the 
statute  of  mortmain  is  good  and  payable  here  if  for  a  charity  in 
Sootland.    .    ,    .    The  objecticm  raised  upon  the  ground  of 
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perpetuity  cannot  be  maintained."  This  seems  to  be  peculiarl; 
applicable  to  the  personal  estate  bere. 

It  is  said  that  Freke  t.  Lord  Carbei^,  L.  K.,  16  Eq.  461,  is  to 
the  contrary.  In  that  case  the  testator  was  a,  domiciled  Irishman 
in  Ireland,  vho,  after  disposing  of  personal  estate  in  trust, 
"gave  his  leasehold  bouse  in  Belgrave  square,  England,  to  the 
same  trustees,  upon  trust  to  sell"  as  directed,  and  to  apply  tiie 
proceeds  in  discharge  of  any  incumbrance  on  ^e  same,  and  the 
residue  to  invest  in  govermnent  or  real  securities,  and  hold  the 
same  upon  such  trusts  as  declared.  "The  validity  of  the  trusts 
for  accumulation  was  not  disputed,  so  far  as  they  related  to  the 
testator's  government  stocks  and  funds  and  other  pore  person- 
alty. But  the  question  was  raised  whether  these  trusts  was  valid 
as  to  the  proceeds  of  the  sate  of  the  house  in  Belgrave  square," 
and  it  was  held  that  "the  Thellusscsi  act  applied  to  the  En^ish 
leasehold,  and  the  proceeds  of  the  sale  thereof,  and  that  the 
trust  for  accumulation  of  the  investments  of  the  proceeds  of 
the  sale  in  excess  of  the  periods  permitted  by  that  set  was  in- 
valid." This  is  clearly  distinguishable  from  the  other  cases 
cited,  and  is  an  authority  to  the  point  that  the  law  of  the  place 
where  the  land  is  situated  governs  as  to  the  validity  of  its  dis- 
position by  will,  instead  of  the  law  of  the  testator's  domicile,  as 
here  claimed. 

In  the  celebrated  case  of  Hawley  v.  James,  5  Paige,  337,  16 
Wend.  74,  381,  and  7  Paige,  213,  the  testator  was  domiciled  in 
Albany,  New  ToA.  By  bis  will  he  directed  all  his  lands  out- 
side of  New  York  city,  Albany,  and  Syracuse,  including  40,000 
acres  in  the  state  of  Dlinois,  to  be  sold,  and  the  proceeds  there- 
of to  be  invested  in  lands  in  the  three  cities  named,  upon  trusts 
which,  under  the  statutes  like  ours  cited,  were  held  void.  But 
in  respect  to  any  Ifuids  of  the  testator  situated  in  the  state  of 
Illinois,  or  elsewhere  outade  of  the  state  of  New  York,  the 
decree,  which  was  entered  by  the  court  of  errors,  stated  that  it 
was  not  to  be  deemed  a  decision  upon  the  title  of  the  said  trus- 
tees to  those  lands,  or  their  power  over  them,  (16  Wend.  28l7) 
which  question  was  thereby  remitted  for  farther  oonsiderati<Ht 
to  the  oourt  of  chanoery.  Upon  the  oause  being  remitted  to  the 
cbanoelltff,  an  appUcation  was  made  for  farther  direetioos  in 
pursoflnoe  ot  sat^  deoree.     Upon  a  full  bearing,  the  learned 
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fihancellor  said:  "This  court  has  no  jurisdiction  to  make  a  de- 
cree which  irill  directly  affect  either  the  legal  or  equitable  title 
to  lands  iitoated  in  another  state.  And  if  the  legal  title  to  the 
lands  nov  in  question  was  in  an.y  of  the  infant  parties  accord- 
ing to  the  lawB  of  Illinois,  or  if  those  who  had  the  legal  title 
were  out  of  the  jurisdiction  of  this  court,  so  that  it  would  be 
impoosible  for  it  to  operate  upon  them  personally,  to  compel 
them  to  execute  the  tmat  or  to  convey  the  legal  title  according  to 
the  decree,  I  should  consider  it  my  duty  to  dismiaa  the  applica- 
tion, and  to  refer  the  parties  to  the  courts  of  the  state  where  the 
trust  property  is  situated."  Then,  after  showing  that  the  will 
had  been  executed  in  conformity  to  the  laws  of  Illinoia,  so  as  to 
Test  the  legal  title  to  the  lands  in  that  state  in  the  trustees,  and 
that  as  the  object  of  the  tetrliator  in  directitig  a  sale  of  the  Illi- 
nois lands  and  a  conversion  of  the  same  into  money  was  to  boy 
lands  in  the  state  of  New  Yoik,  and  hold  them  up<»i  trusts 
which  were  contraiy  to  the  statutes  of  that  state,  and  therefore 
illegal,  the  trosteea  were  deemed  to  hold  the  title  to  the  Illinois 
lands  in  trust  for  the  heirs;  and,  as  the  tnntees  were  all  within 
the  jurisdiction  of  the  court,  they  were  accordingly  directed  to 
convey  the  same  to  the  heirs.    7  Paige,  213. 

In  Burrill  v.  Sheil,  2  Bait).  457,  the  testator,  domiciled  in 
New  York,  directed  lauds  in  that  state  to  be  sold,  and  a  por- 
tion of  the  proceeds  invested  in  England;  and,  as  no  law  was 
thereby  violated,  it  was  held  that  the  courts  of  New  York  had 
no  power  to  divert  the  investment  from  England,  and  direct  the 
same  to  be  made  in  New  York,  except  with  the  consent  of  all  the 
parties  interested ;  and,  as  some  were  infants,  such  consent  could 
not  be  obtained. 

In  Bascom  v.  Albertson,  34  N.  Y.  584,  a  bequest  by  a  New 
York  testator  was  made  to  five  such  persons  as  the  supreme 
conrt  of  Vermont  shonld  appoint  to  be  tmstees,  to  found,  estab- 
lish, and  manage  an  institution  for  the  education  of  females,  to 
be  located  at  Middlebnry,  Vermont,  and  it  was  held  ineffectoal 
for  any  purpose,  since  the  object  of  the  bequest  was  unlawful 
in  the  state  of  the  testator's  domicile.  This  is  in  harmmy  with 
the  second  propoatim  announced  in  this  opinion. 

In  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  the  testator 
was  domiciled  in  the  state  of  New  York,  and,  among  other 
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thingfl,  he  bequeathed  a  certain  amoiuit  to  the  "Centnry  Fimcl 
Society,  a  corporation  created  under  the  laws  of  Pennsylvania 
for  charitable  and  benevolent  purposes."  In  passing  upon  its 
validity,  the  court  held  that  "the  law  of  the  testator's  domicile 
controls  as  to  the  formal  requisites  essential  to  the  validity  of  the 
wiU,  the  capacity  of  the  testator,  and  the  construction  of  the 
instrument.  'When,  by  the  lex  domicUii,  a  will  has  ail  the 
formal  requisites  to  pass  title  to  peraonalty,  the  validity  of  pur- 
ticnlai-  bequests  will  depend  upon  the  law  of  the  domicile  of  the 
legatee,  except  in  cases  where  the  law  of  the  domicile  of  the 
testator  in  terms  forbids  bequests  for  any  particular  purpose, 
or  in  any  particular  manner,  in  which  latter  case  the  bequest 
would  be  void  everywhere."  The  learned  justice  giving  the 
opinion  said:  "So  far  as  the  validity  of  beqne&ts  depends  upon 
the  general  law  and  policy  of  the  state  affecting  property  and 
its  acquisition  generally,  and  relating  to  its  accumulation  and  a 
suspension  of  ownership  and  the  power  of  alienation,  each  state 
is  sovereign  as  to  all  property  within  its  territory,  whether  real 
or  personal.  It  is  no  part  of  the  policy  of  the  state  of  New  York 
to  interdict  perpetuities  or  gifts  in  mortmun  in  Pennsylvania 
or  California.  Each  state  determines  those  matters  according 
to  its  own  views  of  p<dicy  or  right,  and  no  other  state  has  any 
interest  in  the  question ;  and  there  is  no  reason  why  the  courts 
of  this  state  should  follow  the  funds  bequeathed  to  the  Century 
Fund  Society  to  Pennsylvania,  to  see  whether  they  will  there  be 
administered  in  all  respects  in  strict  harmony  with  our  policy 
and  our  laws."  Page  434.  To  the  same  effect  is  Mapes  v. 
American  Home  M.  Soc.,  33  Hon.  360;  Bible  Soc.  v.  Pendleton, 
7  W.  VsL  79. 

This  case  of  Chamberlain  v.  Chamberlain  is  in  hannony  with 
ffubseqnent  decisions  in  the  same  state,  in  which  it  has  been  held, 
in  effect,  that,  in  the  absence  of  any  eqmtable  converaitm,  Uie 
question  as  to  the  unlawful  suspenuon  of  the  power  of  aliena^ 
tiou  of  lands  in  New  York  must  be  governed  by  the  laws  of  that 
state,  notwithstanding  the  testator  who  attonpted  to  dispose  of 
the  same  was  at  the  time  of  making  his  will  and  his  death 
domiciled  in  some  other  state,  as,  for  instance,  in  Connecticut, 
Masaachusetts,  or  California,  as  will  appear  by  White  v.  Howard, 
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46  N.  T.  144;  Despard  v.  Chnrchill,  53  N.  Y.  192;  Hobwn  v. 
Hale,  95  N.  T.  588. 

The  only  caae  cited  which  seems  to  be  in  conflict  with  the 
principleg  stated  is  Wood  t.  Wood,  5  Paige,  596.  But  Hat  is 
ezprefflly  oTerroIed  in  Chamberlain  v.  Chamberltun,  43  N.  Y. 
435,  and  impliedly  so  in  other  esses. 

It  is  nuneceasary  to  look  farther  into  the  authorities.  The 
diflicnlty  in  holding  that  the  laws  and  courts  of  tiiis  state  may 
interdict  the  conversion  of  personal  property  into  lands  in 
Missouri,  or  lands  in  Michigan  or  Kansas,  or  into  lands  in  Kan- 
sas City,  is  apparent  when  we  remember  that  the  laws  of  this 
state  have  no  extraterritorial  force,  and  the  courts  of  Wis- 
consin have  no  extraatate  jurisdiction.  The  principles  of  law 
thus  indicated  are  in  strict  harmony  with  the  rulings  of  this 
court  in  Van  Steenwyek  v.  Washburn,  59  Wis.  510,  511,  17 
N.  W.  Rep.  289. 

We  must  therefore  disclaim  jurisdiction  to  determine  the 
title  to  any  of  the  lands  outside  of  Wisconsin,  or  the  legality 
of  aecomnlatioos  of  rents  and  profits  therefrom.  It  follows  that 
the  validity  of  the  proposed  conversion  of  personal  property  into 
lands  in  Kansas  City  must  be  determined  by  the  laws  and  courts 
of  Missouri.  So  the  question  of  the  validity  of  the  proposed 
oonversion  of  lands  in  other  states  into  lands  in  the  same  city 
would  seem  to  be  determiaable  by  the  same  jurisdiction,  bat  of 
this  we  have  no  authori^  to  decide.  Such  questions  of  the 
validity  of  sach  ocmversions  should  be  determined  at  an  early 
day  by  institntin?  the  proper  suit  in  the  proper  jurisdiction. 

The  costs  and  disbursements  of  all  parties  in  this  court  and 
the  circuit  court  are  payable  oat  of  the  estate.  The  county  coart 
will  make  snch  allowance  to  the  respective  parties  oat  of  the 
estate  for  coonsel  fees  as,  in  the  exercise  of  a  sound  discretion, 
may  be  just 

The  judgment  of  the  circuit  court  is  reversed  on  each  of  the 
four  appeals,  and  the  cause  is  remanded,  with  directions  to  enter 
judgment  in  accordance  with,  and  to  the  extent  indicated  in, 
this  opinion,  but  leaving  open  for  further  action  the  questions  as 
to  the  validity  of  such  conversions,  saspensions,  and  accamula- 
tiona,  until  authoritativefy  determined  by  the  rightfol  jurisdic- 
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MotioaB  for  a  reheariag,  made  "by  eaeb  at  the  nveral  puiki, 
were  doiied  November  22,  1867. 


Legaeiet.* 

WTCKOPP  T.  PERRINE'S  EX  118. 

37  If.  J.  Eq.  118.    1883. 

On  demurrer  to  bilL 

Bill  filed  by  Elizabetli  Wyckoff  against  the  ezecotorB,  ete.,  of 
Matthias  H.  Perrine,  deceased,  to  reeorer  legacy. 

Van  "Plebt,  V.  C.  Thia  is  a  suit  for  a  legacy.  The  defend- 
ante  have  demurred  to  the  complfunant's  bill,  denying  that  on 
the  case  made  by  it  ehe  is  entitled  to  relief.  The  {xmiplainant  i> 
a  daughter  of  Matthias  M.  Perrine,  who  died  testate  in  the  numth 
of  Oct(A>er,  1876.  She  grounds  her  right  of  action  on  the  follow- 
ing clanse  of  her  father's  will:  "Whereas,  my  son-in-law  David 
B.  Wyckoff  borrowed  of  me  the  som  of  twenty-three  hondred 
dollars,  which  I  loaned  him  on  interest,  now,  it  is  my  will, 
in  order  to  do  eqnal  justice  to  and  between  my  children,  that  the 
same  shall  be  considered  and  taken  as  so  much  of  the  share  of 
his  wife,  Elizabeth,  of  my  estate ;  and  I  give  and  bequeath  to  n^ 
said  daughter  Elizabeth  the  fnrther  sum  of  five  hondred  dollan, 
which  is  to  be  in  full  of  her  share  of  my  estate;  and  I  make  no 
further  provisions  for  the  said  Elizabeth  WyckoEF  in  this  my 
last  wilt  and  testament."  The  $500  hare  been  paid.  The  dd>t 
of  David  B.  Wyckoff  to  the  testator  was  evidenced  by  a  promia- 
soiy  note,  dated  April  1,  1874,  and  payable  one  year  after  date. 
A  petition  in  bankruptcy  wag  filed  against  Wyckoff  on  the  3d 
day  of  May,  1876,  on  which  he  was  subsequently,  in  the  language 
of  the  bill,  in  due  course  of  law,  adjudged  a  bankrupt.  He  was 
discharged  on  the  2d  of  April,  1878.  The  testator  proved  his 
debt,  and  received  two  dividends  out  of  the  bankrupt  assets, — 
the  first  June  15,  1877,  of  $384.50;  and  the  second  March  14, 
1878,  of  $123.62,— making  a  total  of  $506.12.    The  will  bears 

•See  Sees.  1023-1026,  Vol,  7,  Cycloiwdia  of  Law. 
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date  May  28,  1S77.  It  was  executed,  it  will  be  otwerred,  more 
than  a  year  after  the  commencement  of  the  proceedings  in  bank- 
ruptey,  and  leaa  than  three  weeks  before  the  testator  received 
the  Sxtst  dividend. 

The  complainant  contends  that  the  legacy  given  by  the  clause 
under  consideration  ia  not  specific,  but  demonstrative;  in  other 
words,  properly  construed,  the  clause  means  this:  that  she  is, 
under  any  circumstances,  to  have  a  legacy  of  $2,300,  the  refer* 
ence  to  the  debt  of  her  hnsband  being  intended  simply  to  in- 
dicate the  fund  which  should  be  applied  primarily  to  its  pay- 
ment. Such  a  constmetion  would,  I  think,  not  only  do  violence 
to  the  language  used  by  the  testator,  but  would  attribute  to  him 
a  purpose  certainly  not  expressed,  and  probably  never  enter- 
tained. No  gift  ia  made  by  express  words,  bnt  an  intention  to 
give  is  very  clearly  expressed  by  words  of  direction  or  command. 

There  can  be  no  doubt  that  the  thing  whii^  was  before  the 
testator's  mind  when  he  made  his  will,  as  the  subject  of  the 
gift  to  the  complainant,  was  s  debt.  He  tells  who  the  debtor 
was,— his  son-in-law,  David  Wyckoff;  how  he  incurred  the 
debt, — ^for  borrowed  money;  the  amount  of  the  debt, — $2,300; 
the  terms  on  which  it  was  held, — loaned  on  interest;  and  then 
he  says:  "Now,  it  is  my  will,  in  order  to  do  equal  justice  to 
and  between  my  children,  that  the  same  [that  is  the  debt  due  to 
me  from  my  son-in-law]  shall  be  considered  and  taken  as  so 
much  of  the  share  of  his  wife,  Elizabeth,  of  my  estate." 

In  construing  a  will,  the  court  must  always  have  regard  to 
the  circumstances,  situation,  and  surroundings  of  the  testator. 
At  the  time  this  will  was  made  the  son-in-law  had  been  adjudged 
a  bankrupt.  The  testator  knew  it.  He  knew,  also,  that  the 
greater  part  of  his  debt  was  hopelessly  lost;  and  for  that  reason, 
unquestionably,  he  thought  it  was  his  duty,  in  order  that  justice 
might  be  done  to  all  his  childrco,  to  treat  the  debt  of  his  son- 
in-law  as  an  advancement  to  his  daughter,  and  to  effect  that 
purpose  he  gave  her  the  debt.  He  intended  to  say  by  the  pro- 
vision under  consideration,  as  I  think  he  has  quite  clearly  said : 
"I  want  each  of  my  children  to  have  an  equal  share  of  my 
estate.  The  husband  of  my  daughter  Elizabeth  borrowed  of 
me,  some  tinte  ago,  $2,300,  which  he  cannot  repay.  In  order 
to  be  just  to  my  other  ehildren,  I  give  Elizabeth  the  debt  I  hold 
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agaiturt  her  husband,  as  part  of  her  share,  and  the  further  mm 
of  five  hondred  dollars,  but  she  is  to  have  nothing  more."  In 
deciding  whether  a  legacy  is  apecifle  or  general,  the  intention  of 
the  testator  moat  control,  as  it  most  the  decision  of  eveiy  other 
question  involving  the  constraction  of  wills.  There  is  no  tech- 
nical, arbitrary  rule  requiring  the  use  of  particular  words  or  ex- 
presaious  to  make  a  bequest  specific.  Saeh  intenti(m  may  be 
manifested  either  by  clear  worda,  or  by  the  general  scope  and 
texture  of  the  instrument;  but  in  the  latter  case,  in  the  lan- 
guage of  Lord  Eldon,  the  inference  should  rest  upon  a  strong, 
solid,  and  rational  interpretation  of  the  wilL 

The  rule  of  construction  to  be  observed  in  such  cases  is  thus 
stated  by  Roper:  "A  court  of  equity  leans  to  the  consideration 
that  all  bequests  are  general;  it  therefore  requires  expressions 
actually  bequeathing  the  identical  deA>t,  or  such  reference  to  it, 
appearing  upon  a  strong,  solid,  and  rational  interpretation  of 
the  will,  as  to  raise  a  plain  inference  that  the  debt  was  the  ex- 
clusive subject  intended  to  be  ^ven  by  the  testator  to  the  leg- 
atee." 1  Bop.  L^.  234.  In  Norris  v.  Thompson,  16  N.  J.  Eq. 
218,  Chancellor  Green  held  that,  in  order  to  make  a  l^acy  spe- 
cific, there  must  be  something  on  the  face  of  the  will  to  individ- 
uate the  thing  given,  or  some  fonn  of  ezpreasion  must  be  used 
which  clearly  indicates  a  purpose  on  the  part  of  the  testator  to 
give  a  specific  thing,  and  nothing  ehe.  Here  just  such  a  ocmdi- 
tioti  of  affaire  exists.  The  testator  has  marked  out,  with  great 
clearness  and  precision,  just  what  the  complainant  is  to  take, — 
she  is  to  have  the  debt  of  her  husband  and  $500 ;  and  then  he 
declares  she  is  to  have  nothii^  more.  That  such  was  the  int^- 
tion  seems  to  me  to  be  so  obvious  as  to  leave  the  complainant 
without  any  substantial  ground  upon  which  to  rest  the  opposite 
contention.  The  words  of  exclusion  must,  I  think,  be  regarded 
as  furnishing  an  almost  infallible  test  of  the  meaning  of  the  tes- 
tator. 

The  case  involves  another  question :  Has  the  legacy  been 
adeemed  t  It  is  certain  the  debt  which  was  the  subject  of  the 
legacy  did  not  exist  at  the  time  of  the  testator's  death.  So  much 
of  it  as  had  not  been  paid  to  the  testator  out  of  the  bankrupt's 
assets  was  eztingnisbed  by  his  discharge  in  bankruptcy,  so  that 
the  subject  of  the  gift  did  not  exist  at  the  testator's  death. 
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Some  of  the  earlier  decisions  made  a  distinction  between  the  ef- 
fect of  a  Tolontai?  payment  and  a  compulsory  pigment  of  a 
debt,  which  was  the  subject  of  a  specific  legacy,  in  adeeming 
the  legacy.  They  held  that,  where  the  debtor  came  forward  of 
his  own  volition,  and  without  solicitation,  and  paid  the  debt 
in  the  testator's  life-time,  the  testator's  acceptance  of  the 
money,  under  such  circumstances,  did  not  indicate  an  intention 
to  take  back  the  legacy;  but  if  he,  of  his  own  will,  and  in  the 
absence  of  any  other  apparent  reastm  than  that  he  wanted  the 
debt  paid,  constrained  the  debtor  to  pay,  then  his  act  was  re- 
garded as  evincing  an  intention  to  adeem  the  legacy.  This  dis- 
tinction was  recognized  by  the  supreme  oourt  in  9tout  v.  Hart, 
7  N.  J.  Law,  414,  424.  It  was  there  stud:  *'A  volontaiy  pay- 
ment is  not  an  ademption,  because  accepting  the  mcmey  when 
tendered  does  not  imply  any  alteraUcm  in  the  intentions  of  the 
testatw;  bnt  when  the  testator  compels  p^ment  this  fact  may 
or  may  not  amount  to  an  ademption,  according  to  circum- 
stances." The  cases  adopting  this  distiitction  as  the  rule  of 
judgment  wiU  be  found  collected  in  2  White  &  T.  Lead.  Gas. 
£q.  (4th  Amer.  Ed.)  624.  The  distinction,  however,  no  longer 
prevails.  The  modem  decisona,  both  of  this  country  and  Eng- 
land, with  almost  perfect  unanimity,  repudiate  it  as  unsound 
and  fallacions.  The  rule  now  generally  recognized  as  an  accnr^ 
ate  statement  of  the  law  on  this  subject  is  that  laid  down  by 
Lord  Thurlow  in  Bomphreyg  ▼.  Enmphreys,  2  Cox,  Ch.  185. 
He  said:  "The  only  rule  to  be  adhered  to  is  to  see  whether 
the  subject  of  the  specific  bequest  remained  in  specie  at  t^  time 
of  the  testator's  death,  for,  if  it  did  not,  then  there  must  be  an 
end  of  the  bequest;  and  tiie  idea  of  discussing  what  were  the 
particular  motives  and  intentions  of  the  testator  in  destroying 
the  subject  of  the  bequest  would  be  productive  of  endless  un- 
certainty and  eonfu8i<Hi."  Chief  Justice  Black  states  the  same 
mle,  as  follows :  "  If  a  thing  bequeathed  in  a  will,  by  such  de< 
flcription  as  to  distinguish  it  from  all  other  things,  he  disposed 
of,  so  that  it  does  not  remain  at  the  testator's  death,  or  if  it  be 
BO  changed  that  H  cannot  be  called  the  same  thing,  the  bequest 
is  gone.  If  snch  a  legacy  be  of  a  debt,  payment  necessarily 
makes  an  end  of  it  The  legatee  is  entitied  to  the  very  thing 
bequeathed,  if  it  be  possible  for  the  executor  to  give  it  to  him. 
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bat,  if  not,  he  cannot  have  money  in  the  place  of  it.  Thx  re- 
sults from  an  inflexible  rule  of  law  applied  to  the  mere  faet  that 
tbe  thing  bequeathed  does  not  exist,  and  it  is  not  founded  on 
any  presumed  intention  of  the  testator."  Hoke  v.  Herman,  21 
Pa.  at  301,  305.  The  cases  repndiating  the  distinction  alluded 
to  are  too  nomeroiu  to  be  cited.  They  will  be  found  referred 
to  in  2  Williams,  Ex'rs  (6th  Amer.  Ed.)  1323;  2  White  &  T. 
Lead.  Can.  Eq.  (4th  Amer.  Ed.)  623,  668;  Theob.  Wills,  121; 
Bedf.  Wills,  43S.  The  qnestion  now  is  one  of  identity,  and  not 
of  intentitm,  as  gathered  from  matters  extrinsic  the  wilL  In 
such  cases  the  test  is,  did  the  subject  of  the  gift  ezigt  in  spede 
at  the  testator's  death t  If  it  did,  the  legatee  is  entitled  to  it 
against  all  persona  except  creditors;  if  it  did  not,  he  is  not 
Trying  the  complunaat's  ri^t  to  relief  by  this  principle,  it  is 
clear  that  judgment  must  be  awarded  against  her. 
The  demurrer  must  be  sustained,  with  costs. 
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CHAPTER  L 

THE  LAW  OF  DESCENT  AND  DISTKIBUTION.* 

CHAPTER  IL 

ADMINtSTRATlON. 

When  Admimstration  Void.f 

SCOTT  V.  McNEAL  ET  AL. 

154  U.  8.  34.    1894. 

In  error  to  the  aapreme  court  of  the  state  of  Wasbingtoa. 

This  was  an  actios  of  ejectment,  brought  January  14,  1892, 
in  the  snperior  court  of  Thurston  county  in  the  state  of 
Washington,  by  Moses  H.  Scott  against  John  McNeal  and 
Augustine  McNe&l  to  recover  possession  of  a  tract  of  land  in 
that  county. 

At  the  trial,  it  was  conceded  that  the  title  in  tiiis  land  was  in 
the  plaintiff  until  1888;  and  he  testified  that  he  entered  into 
possession  thereof,  and  made  ImproTements  thereon,  and  bad 
never  parted  with  the  possession,  nor  authorized  any  one  to  go 
upon  the  land;  that  he  had  demanded  possesaion  of  the  de- 
fendants, and  they  had  withheld  it  from  him;  and  that  its 
rental  value  was  $100  8  year. 

The  defendants  denied  the  plaintiff's  title,  and  claimed  title 
in  themselves  under  a  deed  from  an  administrator  of  the  plain- 

*S«e  Sees.  102&-ID33,  YoL  7,  CTClopedU  of  Law,  and  caaea  ttaer* 
dted. 

t  See  Sec.  103«    ToL  7,  Crclopedla  of  Law. 
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tiif's  estate,  appointed  in  April,  1888;  and  in  their  answer  al- 
leged that  in  March,  1881,  the  plaintiff  niTsteriouHly  diaap- 
peared  from  his  place  of  abode,  and  withoat  the  knowledge  of 
those  with  whom  he  had  been  accuatomed  to  associate,  and  re- 
mained continuously  away  until  July,  1891,  and  was  generally 
believed  by  his  former  associates  to  be  dead;  and  specifically 
alleged,  and  at  the  trial  offered  evidence  tending  to  prove,  the 
following  facts : 

On  April  2,  1888,  Mary  Scott  presented  to  the  probate  court 
of  the  county  of  Thurston,  in  the  territory  of  WaahingtMi,  a 
petition  for  the  appointment  of  K.  H.  Milroy  as  administrator 
of  the  estate  of  the  plaintiff,  alleging  "that  one  Mosea  H.  Scott, 
heretofore  a  resident  of  the  above-named  county  and  territory, 
mysteriously  disappeared  some  time  during  the  month  of  March, 
1881,  and  more  than  seven  years  ago ;  that  careful  inquiry  made 
by  relatives  and  friends  of  said  Moses  H.  Scott,  at  differoit 
times  since  bis  said  disappearance,  has  failed  to  give  any  trace 
or  information  of  his  whereabouts,  or  any  evidence  that  he  is 
still  hving;  that  your  petitioner  verily  believes  that  said  Moaea 
H.  Scott  is  dead,  and  has  been  dead  from  the  time  of  his  said 
disappearance ' ' ;  that  he  was  never  married,  and  left  no  last  will 
or  testament  yet  heard  of;  that  he  left  real  estate  in  his  own 
right  in  this  county  of  the  value  of  $600,  more  or  less ;  that  his 
heirs  were  three  minor  children  of  a  deceased  brother ;  and  that 
the  petitioner  was  a  judgment  creditor  of  Scott. 

Notice  of  that  petition  was  given  by  posting  in  three  public 
places,  as  required  by  law,  a  notice,  dated  April  7,  1888,  signed 
by  the  probate  judge,  uid  in  these  words:  "In  the  Probate 
Court  of  Thurston  County,  W.  T,  Mary  Soott  having  filed  in 
this  court  a  petition  praying  for  the  appointment  of  B.  H. 
Milroy  as  administrator  of  the  estate  of  Moses  H.  Scott,  notice 
is  hereby  given  that  the  hearing  and  consideration  of  said  pe- 
tition has  been  fixed  for  Friday,  April  20,  1888,  at  10  o'clock 
a.  m.,  at  the  office  of  the  undersigned." 

At  the  time  thus  appointed,  the  probate  court,  after  appoint- 
ing a  guardian  ad  litem  for  said  minors,  and  hearing  witnesses, 
made  an  order  by  which,  "it  daly  appearing  that  sud  Moses  H. 
Scott  disappeared  over  seven  years  ago,  and  that  since  said 
time  nothing  has  been  heard  or  known  of  him  by  his  relativa 
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■sd  aeqaaiotances,  and  that  said  relatives  and  acquaintances 
believe  him  to  be  dead;  and  that  his  smroiuidiiigB,  when  last 
Been  (about  eight  years  ago),  and  the  circamBtances  of  that  time 
and  immediately  and  shortly  afterwardSf  were  such  aa  to  give 
his  relatives-  and  acquaintances  the  belief  that  he  was  mur- 
dered at  about  that  time;  and  it  appearing  that  he  has  estate 
in  this  county:  Now,  therefore,  the  court  find  that  the  s&id 
Moees  H.  Scott  is  dead  to  all  legal  intents  and  purposes,  having 
died  on  or  about  March  25,  1888 ;  and  no  objections  having  been 
filed  or  made  to  the  said  petition  of  Mary  Soott,  and  the  guar- 
dian ad  litem  of  the  minor  heirs  herein  consenting,  it  is  ordered 
that  said  R.  H.  Milroy  be  appointed  administrator  of  said  es- 
tate, and  that  letters  of  guardianship  issue  to  him  upon  his 
filing  a  good  and  sufficient  bond  in  the  sum  of  one  thousand 
dollara"  Letters  of  administration  were  issued  to  Milroy,  and 
he  gave  bond  accordingly. 

On  July  16,  1888,  the  probate  court,  on  the  petition  of  Mil- 
roy as  administrator,  and  after  the  usual  notice,  and  with  the 
consent  of  the  guardian  ad  Utem  of  said  minors,  made  an  order, 
authorizing  Milroy  as  administrator  to  sell  all  Scott's  real  es- 
tate. Pursuant  to  this  order,  he  sold  1^  public  auction  the 
land  now  in  question,  for  the  price  of  $301.50,  to  Samuel  C. 
Ward.  On  November  26,  1888,  the  probat«  court  confirmed  the 
sale,  the  land  was  conveyed  to  Ward,  and  the  purchase  money 
was  received  by  Milroy,  and  was  afterwards  applied  by  him  to 
the  payment  of  s  debt  of  Scott,  secured  by  mortgage  of  the 
land. 

On  November  26,  1889,  Ward  conveyed  this  land  by  warranty 
deed  to  the  defendants,  for  a  consideration  paid  of  $800;  and 
the  defendants  forthwith  took  and  since  retained  possession  of 
the  land,  and  made  valuable  improvements  thereon. 

At  the  time  of  the  offer  of  this  evidence,  the  plaintiff  ob- 
jected to  the  admission  of  the  proceedings  in  the  probate  court, 
upon  the  ground  that  they  were  absolutely  void,  because  no  ad- 
ministration on  the  estate  of  a  live  man  could  be  valid,  and  the 
probate  court  had  no  jurisdiction  to  make  the  orders  in  ques- 
tion ;  and  objected  to  the  rest  of  the  evidence  as  irrelevant  and 
immaterial.  But  the  court  ruled  that,  the  probate  court  hav- 
ing passed  upon  the  sufficiency  of  the  petiti<m  to  give  it  juris. 
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diction,  and  having  found  that  the  law  presumed  Soott  to  be 
dead,  ita  proceedings  were  not  absolutely  void;  and  therefore 
admitted  the  evidence  objected  to,  and  directed  a  verdict  for 
the  defendantB,  which  was  returned  by  the  jury,  and  judgment 
rendered  thereon.  The  plaintifiF  duly  excepted  to  the  ruling  and 
inatructions  at  the  trial,  and  appealed  to  the  BQpreme  court  of 
tbeatate. 

In  that  court,  it  was  argued  in  hia  behalf  "that  to  give  effect 
to  the  probate  proceedings  under  the  circonutances  would  be  to 
deprive  him  of  his  property  vithont  due  process  of  law."  But 
the  court  held  the  proceedings  of  the  probate  court  to  be  valid, 
and  therefore  affirmed  the  judgment    5  Wash.  309,  31  Pac.  873. 

The  plaintiff  sned  out  this  writ  of  error,  and  assigned  for 
error  that  the  probate  proceedings,  as  regarded  him  and  his 
estate,  were  without  jurisdiction  over  the  safaject-matter,  and  ab- 
solutely void;  and  that  the  judgment  of  the  superior  court  of 
the  state  atOrming  that  judgment,  deprived  him  of  his  property 
without  due  process  of  law,  and  were  contraiy  to  the  fonrte^ith 
amendment  of  the  constitution  of  t^e  United  States. 

Mr.  Justice  Qbat,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  plaintiff  formerly  owned  the  land  in  qaestson,  and  still 
owns  it,  unless  he  has  been  deprived  of  it  by  a  sale  and  convey- 
ance, under  order  of  the  probate  court  of  the  county  of  Thurston 
and  territory  of  Wadiington,  by  an  administrator  of  his  estate, 
appointed  by  that  court  on  April  20,  upon  a  petition  filed  April 
2,  1888. 

The  form  of  the  order  appointing  the  administrator  is  pecu- 
liar. By  that  order,  after  reciting  that  the  plaintiff  disappeared 
more  than  seven  years  before,  and  bad  not  since  been  seen  or 
heard  of  by  bis  relatives  and  acquaintances,  and  that  the  cir- 
cumstances at  and  immediately  after  the  time  when  he  was  last 
seen,  about  eight  yean  ago,  were  such  as  to  give  them  the  belief 
that  he  was  murdered  about  that  time,  the  probate  court  finds 
that  he  "is  dead  to  all  legal  intents  and  purposes,  having  died  on 
or  about  March  25,  1888;"  that  is  to  say,  not  at  the  time  of 
his  supposed  murder,  seven  or  eight  years  before,  but  within  a 
month  before  the  filing  of  the  petition  for  administration.  The 
f>rder  also,  after  directing  that  Milroy  be  appointed  administrsp 
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tor,  purports  to  direct  that  "letters  of  guardianship"  iasue  to 
him  upon  his  giving  bond ;  bat  this  was  evidently  a  clerical  error 
in  the  order  or  in  the  record,  for  it  appears  that  he  received 
letteiB  of  administration  and  qualified  under  them. 

The  fundamental  question  in  the  case  is  whether  letters  of 
adminiatration  upon  the  estate  of  a  person  who  is  in  fact  alive 
have  any  validity  or  effect  as  against  him. 

By  the  law  of  England  and  America,  before  the  Declaration 
of  Independence,  and  for  almost  a  centuty  afterwards,  the  abso- 
lute nullity  of  anch  letters  was  treated  as  beyond  dispute. 

In  Allen  v.  Dnndas,  3  Term  R.  125,  in  1769,  in  which  the  court 
of  king's  bench  held  that  p^ment  of  a  debt  due  to  s  deceased 
person  to  an  executor  who  had  obtained  probate  of  a  forged  will 
discharged  the  debtor,  notwithstanding  the  probate  was  after- 
wards declared  null  and  void,  and  administration  granted  to  the 
next  of  kin,  the  decisiffli  went  upon  the  ground  that  the  probate, 
being  a  judicial  act  of  the  ecelesiiistical  court  within  its  jurisdic- 
tion, oould  not,  so  long  as  it  remained  unrepealed,  be  impeached 
in  the  temporal  courts.  It  was  argued  for  the  plaintiff  that  the 
case  stood  as  if  the  creditor  had  not  been  dead,  and  had  himself 
brought  the  action,  in  which  case  it  was  assumed,  on  all  hands, 
that  payment  to  an  executor  would  be  no  defense.  But  the 
court  clearly  stated  the  essential  distinction  between  the  two 
cases.  Mr.  Justice  Ashurst  said;  "The  case  of  a  probate  of  a 
supposed  will  during  the  life  of  the  party  may  be  distinguished 
from  the  present,  because  daring  his  life  the  ecclesiastical  court 
has  no  jurisdiction,  nor  can  they  inquire  who  is  his  representa- 
tive ;  but,  when  the  party  is  dead,  it  is  within  their  jurisdiction, " 
And  Mr.  Justice  Buller  said:  "Then  this  case  was  compared 
to  a  probate  of  a  supposed  will  of  a  living  perstm ;  but  in  such 
a  case  the  ecclesiastical  court  have  no  jurisdiction,  and  the  pro- 
bate can  have  no  effect;  t^eir  jurisdiction  is  only  to  grant 
probates  of  the  wills  of  dead  persona.  The  distinction  in  this 
respect  is  this :  If  they  have  jurisdiction,  their  sentence,  as  long 
as  it  stands  unrepealed,  shall  avail  in  all  other  places;  but 
where  they  have  no  jurisdiction,  their  whole  proceedings  are  a 
nuUiiy."  Id.  130.  And  such  is  the  law  of  England  to  this  day. 
Williams,  Ex'rs  {9th  Ed.),  478,  1795;  Tqrlor,  Ev.  (8th  Ed.) 
M1677,  1714. 
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In  Griffith  t.  Praaier,  8  CrandL  9,  23,  in  1814,  this  court,  in 
speaking  by  Chief  Justice  Marshall,  said:  "To  give  t^e  ordi- 
nary jurisdiction,  a  case  in  which,  by  law,  letters  of  administra- 
tion may  Lssue,  must  be  brought  before  him.  In  the  common 
case  of  intestacy,  it  is  clear  that  letters  of  administration  most 
be  graated  to  some  person  by  the  ordinary;  and  though  they 
should  be  granted  to  one  not  entitled  by  lav,  stiU  Ac  act  is 
binding  until  annulled  by  the  competent  authority,  because  he 
had  power  to  grant  letters  of  administratiou  in  the  case.  But 
suppose  administTatioii  to  be  granted  on  the  estate  of  a  perbon 
not  really  dead.  The  act,  all  will  admit,  is  totally  void.  Tet 
the  ordinary  most  alw^s  inqoire  and  decide  whether  the  p»- 
Bon,  whose  estate  is  to  be  committed  to  the  care  of  others,  be 
dead  or  in  life.  It  is  a  branch  of  every  cause  in  which  let- 
ters of  administration  issue.  Yet  the  decision  of  the  ordinary 
that  the  person  on  whose  estate  he  acts  is  dead,  if  the  fact  be 
otherwise,  does  not  invest  the  perscm  he  may  appoint  with  the 
character  or  powers  of  an  administrator.  The  case,  in  truth, 
was  not  one  within  his  jurisdiction.  It  was  not  one  in  which 
he  had  a  right  to  deliberate.  It  was  not  committed  to  him  by 
law.  And  although  one  of  the  points  occurs  in  all  cases  proper 
for  his  tribunal,  yet  that  point  cannot  brii^  the  subject  within 
his  jurisdiction."  See  also  Insurance  Co.  v.  Tisdale,  91  U,  S, 
238,  243;  Hegler  v.  Faulkner,  153  U.  S.  109,  118,  14  Sup. 
Ct.  779. 

The  same  doctrine  has  been  affirmed  by  the  supreme  court  of 
Pennsylvania  in  a  series  of  eases  beginning  70  years  ago.  Me- 
Pherson  v.  Cunliff  (1824)  11  Serg.  &  R.  422,  430;  Peebles'  Ap- 
peal (1826)  15  Sei^.  &  R.  39,  42;  DevUn  v.  Com.  (1882)  101 
Pa.  St.  273.  In  the  last  of  those  cases,  it  waa  held  that  a  grant 
of  letters  of  administration  upon  the  estate  of  a  person  who, 
having  been  absent  and  unheard  from  for  15  years,  was  pi«- 
Bumed  to  be  dead,  bnt  who,  as  it  afterwards  appeared,  was  in 
fact  alive,  was  absolutely  void,  and  mi^t  be  impeached  col- 
laterally. 

The  supreme  judicial  court  of  Massachusetts,  in  1861,  upon 
full  consideration,  held  that  an  appointment  of  an  adminis- 
trator of  a  man  who  was  in  fact  alive,  but  had  been  absent  and 
not  heard  from  for  more  than  sevtai  yetn,  was  void,  and  that 
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payment  to  saeh  an  administrator  was  no  bar  to  an  aGti<Hi 
broog^  by  tbe  man  on  his  retnm;  and,  in  answer  to  the 
Biie$:astion  of  connsd,  that  "seven  yeais'  absence,  upon  leaving 
one's  usual  home  or  place  of  busineaa,  without  being  heard  of, 
authorizes  the  judge  of  probate  to  treat  the  case  as  though  tbe 
party  were  dead,"  the  court  said:  "The  error  consists  in  this, 
that  thme  facts  are  only  presomptive  evidence  of  death,  and 
may  alwajrs  be  controlled  by  other  evidence  showing  that  the 
fact  was  otherwise.  The  only  jurisdiction  is  over  the  estate  of 
the  dead  man.  When  the  presumption  arising  frmn  the  ab- 
sence of  seven  years  is  overthrown  by  the  actual  personal  pres- 
ence of  the  supposed  dead  man,  it  leaves  no  ground  for  sus- 
taining the  jurisdiction."  Jochumsen  v.  Bank,  3  Allen,  87,  96. 
See,  also.  Waters  v.  Stickney,  12  Allen,  1,  13 ;  Day  v.  Floyd,  130 
Mass.  4S8,  489. 

The  Civil  Code  of  Louisiana,  in  title  3,  "Of  Absentees,"  con- 
tains provisions  for  the  appointment  of  a  curator  to  take  care 
of  the  property  of  any  person,  who  is  absent  from  or  resides  out 
of  the  state,  without  having  left  an  attorney  therein;  and  for 
the  putting  of  his  presumptive  heirs  into  provisional  possession 
after  he  has  been  absent  and  not  heard  from  for  five,  or,  if  he 
has  left  an  attorney,  seven,  years,  or  sooner  if  there  be  strong 
presumption  of  his  death;  and  for  judicial  sale,  if  necessary,  of 
his  movable  or  personal  propertr,  and  safe  investment  of  the 
proceeds;  and,  upon  proof  that  he  has  not  been  heard  from  for 
10  years,  and  has  left  no  known  heirs,  for  sale  of  his  whole  prop- 
erty and  payment  of  tbe  proceeds  into  the  treasury  of  the  state, 
as  in  tbe  case  of  vacant  succeaaions;  but  neither  the  curator  nor 
those  in  provisional  poasession  can  alienate  or  mortgage  his  im- 
movables or  real  estate;  and,  if  he  returns  at  any  time,  he  re- 
covers his  whole  property,  or  the  proceeds  thereof,  and  a  cer- 
tain proportion  of  the  annual  revenues,  depending  upon  the 
length  of  his  absence.  The  main  object  of  those  provisions,  as 
their  careful  regulations  show,  is  to  take  poasession  of  and  pre- 
serve the  property  for  the  absent  owner,  not  to  deprive  him  of 
it  upon  an  assumption  that  be  is  dead.  Accordingly,  the  su- 
preme court  of  Louisiana  held  that  the  appointment,  by  a  court 
bnving  jurisdiction  of  successions,  of  an  administrator  of  the 
uitate  of  a  man  repreacmted  to  be  dead,  but  who  was  in  fact 
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alive  at  the  time  of  the  appointment,  was  void ;  and  Uiat  peraons 
claiming  land  of  his,  under  a  sale  by  such  administrator  under 
order  of  the  court,  followed  by  long  pomesaion,  coold  not  hold 
the  land  against  his  heirs ;  and,  speaking  by  Chief  Justice  Man- 
ning, said:  "The  title  oi  Hotchkisa  as  adminiatrator  is  noil,  be- 
canae  he  had  no  authority  to  make  it,  and  the  prescriptitHi 
pleaded  does  not  validate  it.  It  was  not  a  sale,  the  informali- 
ties of  which  are  cured  by  a  certain  lapse  of  time  and  which  be- 
comes perfect  through  prescription;  but  it  was  void,  because 
the  court  was  without  authority  to  order  it.  *  *  *  It  is 
urged,  on  the  part  of  the  defendants,  that  the  decree  of  the 
court  ordering  the  sale  of  the  succession  property  should  pro- 
tect them,  and,  as  the  court  which  thus  ordered  the  sale  had 
jurisdiction  of  successions,  it  was  not  for  them  to  look  beyond 
it.  But  that  ia  aasnming  as  true  that  which  we  know  was  not 
true.  The  owner  was  not  dead.  There  was  no  aacceBsion." 
And  the  court  added  that  Chief  Justice  Marshall,  in  Griffith  v. 
Frazier,  above  cited,  disposed  of  that  position.  Bums  v.  Van 
Loan  (1877)  29  La.  Ann.  560,  563. 

The  absolute  nullity  of  administration  granted  upon  the 
estate  of  a  living  person  has  been  directly  adjudged  or  distinctly 
recognized  in  the  courts  of  many  other  states.  French  v. 
Frarier's  Adm'r  (1832)  7  J.  J.  Marah.  425,  427;  State  v.  "White 
(1846)  7  Ired.  116;  Duncan  v.  Stewart  (1854)  25  Ala.  408; 
Andrews  v.  Avory  (1858)  14  Qrat.  229,  236;  Moore  v. 
Smith  (1858)  11  Rich.  Law,  569;  Morgan  v.  Dodge  (1862) 
44  N.  H.  255,  259;  Withers  v.  Patterson  (1864)  27  Tex- 
491,  497;  Johnson  v.  Beazley  (1877)  65  Mo.  250,  264;  Melia  v. 
Simmons  (1878)  45  Wis.  334;  D'Arusment  v.  Jones  (1880)  i 
Lea,  251;  Stevenson  v.  Superior  Court  (1882)  62  CaL  60;  Perry 
V.  Railroad  (1882)  29  Kan.  420,  423;  Thomas  v.  People  (1883) 
107  111.  517,  in  which  the  subject  is  fully  and  ably  treated. 

The  only  judicial  opinions  cited  at  the  bar  (except  the  judg- 
ment below  in  the  present  case)  which  tend  to  support  the  valid- 
ity of  letters  of  administration  upon  the  estate  of  a  living  person 
were  delivered  in  the  courts  of  New  York  and  New  Jersey  with- 
in the  last  20  years. 

In  Boderigas  v.  Institution,  63  N.  T.  460,  in  1875,  a  bare  ma- 
jority of  the  court  of  appeals  of  New  York  decided  that  pay- 
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nunt  of  a  daporit  in  a  savings  institution  to  an  administrator 
under  letters  of  administration  iaaoed  in  the  lifetime  of  the  de- 
positor was  a  good  defense  in  an  action  by  an  administrator  ap- 
pointed after  his  death,  upon  the  ground  that  the  statutes  of 
,  the  state  of  New  York  made  it  the  duty  of  the  surrogate,  when 
applied  to  for  administration  on  the  estate  of  any  person,  to  try 
and  determine  the  question  whether  he  was  alive  or  dead,  and 
therefore  his  detennination  of  that  question  was  coneluslTe. 
That  deciaion  was  much  criticised  as  soon  as  it  appeared,  notably 
by  Chief  Justice  Hedfield  in  15  Am.  Law  Eeg.  (N.  S.)  212. 
And  in  a  subsequent  case  between  the  same  parties  in  1879  the 
same  court  unanimously  reached  a  different  conclusion,  because 
evidence  was  produced  that  the  surrogate  never  in  fact  consid- 
ered the  question  of  death,  or  had  any  evidence  thereof, — thus 
making  the  validity  of  the  letters  of  administration  to  depend, 
not  upon  the  question  whether  the  man  was  dead,  but  upon  the 
question  whether  the  surrogate  thought  so.  Roderigas  v.  Insti- 
tntion,  76  N.  T.  316. 

In  Plume  v.  Institution,  46  N.  J.  Law,  211,  230,  in  1884,  which 
was  likewise  an  action  to  recover  the  amount  of  a  deposit  in  a 
savings  institution,  the  plaintiff  had  been  appointed  by  the  sur- 
rogate administrator  of  a  man  who,  as  the  evidence  tended  to 
show,  had  neither  drawn  out  any  part  of  the  deposit,  nor  been 
heard  from,  for  more  than  20  years ;  an  inferior  court  certified 
to  the  supreme  court  of  New  Jersey  the  questions  whether  pay- 
ment of  the  amount  to  the  plaintiff  would  bar  a  recovery  thereof 
by  the  depositor,  and  whether  the  plaintiff  was  entitled  to  re- 
cover; and  that  court,  in  giving  judgment  for  the  plaintiff,  ob- 
served, by  way  of  distinguishing  the  case  from  the  authorities 
cited  for  the  defendant,  that  "in  most,  if  not  all,  of  such  cases, 
it  was  afSrmatively  shown  that  the  alleged  defendant  was  actu- 
ally alive  at  the  time  of  the  issuance  of  letters  of  administra- 
tion, while  in  the  present  case  there  is  no  reason  for  even  sur- 
mising such  to  have  been  the  fact." 

The  grounds  of  the  judgment  of  the  supreme  court  of  the 
Btate  of  Washington  in  the  case  at  bar,  as  stated  in  its  opinion, 
were  that  the  equities  of  the  case  appeared  to  be  with  the  defend- 
ants; that  the  court  was  inclined  to  follow  the  case  of  Roderigas 
T.  Institution,  63  N.  Y.  460;  and  that,  under  the  laws  of  the 
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territory,  the  probate  court,  on  an  application  for  letters  of  ad* 
ministration,  had  authority  to  find  the  fact  as  to  the  death  of  the 
intestate,  the  conrt  saying^:  "Our  statutes  only  authorize  ad- 
nuniBtration  of  the  estates  of  deceased  peraons,  and  before 
granting  letters  of  administration  the  court  mnst  be  satisfied  by 
proof  of  the  death  of  the  intestate.  The  proceeding  is  substan- 
tially in  rem,  and  all  parties  must  be  held  to  have  received 
notice  of  the  institution  and  pendency  of  such  proceedings, 
where  notice  is  given  as  required  by  law.  Section  1299  of  the 
1881  Code  gave  the  probate  court  exclusive  original  jurisdiction 
in  such  matters,  and  authorized  such  court  to  summon  parties 
and  witnesses,  and  examine  them  touching  any  matter  in  ocm- 
troversy  before  said  court  or  in  the  exercise  of  its  jurisdiction. " 
Such  were  the  grounds  upon  which  it  was  held  that  the  plaintiff 
had  not  been  deprived  of  his  property  without  due  process  of 
law.    5  Wash.  309,  317,  318,  31  Pae.  873. 

After  giving  to  the  opinim  of  the  supreme  court  of  the  state 
the  respectful  consideration  to  which  it  is  entitled,  we  are  un- 
able to  concur  in  its  oondnaion  or  in  1^  reasons  on  which  it  is 
founded. 

The  fourteenth  article  of  amendment  of  Qie  constitution  of  the 
United  States,  after  other  provisions  which  do  not  touch  this 
case,  ordains:  "Nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
These  prohibitions  extend  to  all  acts  of  the  state,  whether 
through  its  legislative,  its  executive,  or  its  judicial  authorities. 
Virginia  v.  Rives,  100  U.  S.  313,  318,  319 ;  Ex  parte  Vii^^nia,  Id. 
339,  346;  Neal  v.  Delaware,  103  U.  S.  370,  397.  And  the  first 
one,  as  said  by  Chief  Justice  Waite  in  U.  S.  v.  Cmikshank,  92 
U.  S.  542,  554,  repeating  the  words  of  Mr.  (Tustice  Johnson  in 
Bank  v.  Okely,  4  Wheat.  235,  244,  wss  intended  "to  secure  the 
individual  from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment, unrestrained  by  the  established  principles  of  private  rights 
and  distributive  justice." 

Upon  a  writ  of  error  to  review  the  judgment  of  the  highest 
court  of  a  state  upon  the  ground  that  the  judgment  was  against 
a  right  claimed  under  the  constitution  of  the  United  States,  tfais 
court  is  no  more  bound  by  that  court's  construction  of  a  statute 
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of  the  territoiy  or  of  the  state,  when  the  question  is  whether  the 
statute  provided  for  the  notice  required  to  constitute  due  process 
of  law,  than  when  the  question  is  whether  the  statute  created  a 
contract  which  has  been  impaired  by  a  subsequent  law  of  the 
state,  or  whether  the  original  liability  created  by  the  statute  was 
such  that  a  judgment  upon  it  has  not  been  given  due  faith  and 
credit  in  the  courta  of  another  atate.  In  every  such  case  thia 
court  must  decide  for  itself  the  trae  construction  of  the  statute. 
Huntington  v.  AttriU,  146  V.  S.  657,  683,  684,  13  Sup.  Ct.  224;' 
Md)Ue  &  0.  B.  Go.  v.  Tennessee,  153  U.  S.  4S6,  492-495,  14  Sup. 
Ct.  968. 

No  judgment  of  a  court  is  due  process  of  law,  if  rendered 
without  jurisdiction  in  the  conrt.  or  without  notice  to  the 
party. 

The  words  "due  process  of  law,"  when  applied  to  judicial 
proceedings,  as  was  said  by  Mr.  Justice  Field,  speaking  for  this 
court,  "mean  a  course  of  legal  proceedings  according  to  those 
roles  and  principles  which  have  been  established  in  our  systems 
of  jurisprudence  for  the  protection  and  enforcement  of  private 
ri^ts.  To  give  such  proceedings  any  validity,  there  must  be  a 
tribunal  competent  by  its  constitution — ^that  is,  by  the  law  of 
its  creation — to  pass  upon  the  subject-matter  of  the  suit;  and, 
if  that  involves  merely  a  determination  of  the  personal  liabili^ 
of  the  defendant,  he  most  be  bronght  within  its  jurisdiction  by 
service  of  process  within  the  state,  or  his  voluntary  appear- 
ance."   Pennoyer  v.  Netf,  95  U.  S.  714,  738. 

Even  a  judgment  in  proceedings  strictly  in  rem  binds  only 
those  who  could  have  made  themselves  parties  to  the  proceed- 
ings, and  who  had  notice,  either  actually  or  by  the  thing  con- 
demned being  first  seized  into  the  custody  of  the  conrt.  The 
Mary,  9  Cranch,  126,  144;  Hollingsworth  v.  Barbour,  4  Pet. 
466,  475;  Pennoyer  v.  Nefif,  95  U.  S.  714,  727.  And  such  a 
judgment  is  wholly  void  if  a  fact  essential  to  the  jurisdiction  of 
the  court  did  not  exist.  The  jurisdiction  of  a  foreign  court  of 
admiralty,  for  instance,  in  some  cases,  as  observed  by  Chief 
Justice  Marshall,  "unquestionably  depends  as  well  on  the  state 
of  the  thing  as  on  the  constitution  of  the  conrt.  If  by  any  means 
whatever  a  prize  court  should  be  induced  to  condemn,  as  prize 
of  war,  a  vessel  which  was  never  captured,  it  could  not  be  Mm* 
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teoded  that  this  condemnation  operated  a  change  of  property." 
Bom  V.  Himely,  4  Cranch,  241,  269.  Upon  the  same  principle, 
s  decree  condemning  a  vessel  for  unlawfolly  taking  clama,  in 
violatioQ  of  a  statute  which  authorized  proceedings  for  her  for- 
feiture in  the  county  in  which  the  seizure  was  made,  was  held  by 
this  court  to  be  void,  and  not  to  protect  the  officer  making  seiz- 
ure from  a  suit  by  the  owner  of  the  vessel,  in  which  it  was 
proved  that  the  seizure  was  not  made  in  the  same  county, 
although  the  decree  of  condemnation  recited  that  it  was.  Thomp- 
son V.  Whitman,  18  Wall.  457. 

The  estate  of  a  person  supposed  to  be  dead  is  not  seized  or 
taken  into  the  custody  of  the  court  of  probate  upon  the  filing 
of  a  petition  for  administration,  but  only  after  and  under  &e 
order  granting  that  petition;  and  the  adjudication  of  that  court 
is  not  upon  the  question  whether  he  is  living  or  dead,  but  only 
upon  the  question  whether  and  to  whom  letters  of  administratioD 
shall  issue.    Insurance  Co.  v.  Tisdale,  91  U.  S.  238,  243. 

The  local  law  on  the  subject,  contained  in  the  Code  of  1881  of 
the  territory  of  Washington,  in  force  at  the  time  of  the  proceed- 
ings now  in  question,  and  since  continued  in  force  by  article  27, 
§  2,  of  the  constitution  of  the  state,  does  not  appear  to  as  to  wai^ 
rant  the  concloaion  that  the  probate  court  is  authorized  to  con- 
clusively decide,  as  against  a  living  person,  that  he  is  dead,  and 
his  estate  therefore  subject  to  be  administered  and  disposed  of 
by  the  probate  court. 

On  the  contrary,  that  law,  in  its  very  terms,  appears  to  us  to 
recognize  and  assume  the  death  of  the  owner  to  be  a  funda- 
mental condition  and  prereqni^te  to  the  exercise  by  the  probate 
court  of  jurisdiction  to  grant  letters  testamentary  or  of  admin- 
istration upon  his  estate,  or  to  license  any  one  to  sell  his  lands 
for  the  payment  of  his  debts.  By  section  1,  the  common  law  of 
England,  so  far  as  not  inconsistent  with  the  constitution  and 
laws  of  the  United  States,  or  with  the  local  law,  is  made  the  rule 
of  decision.  In  the  light  of  the  common  law,  the  exclusive  orig- 
inal jurisdiction  conferred  by  section  1299  upon  the  probate 
court  in  the  probate  of  wills  and  the  granting  of  letters  testa- 
mentary or  of  administratirai  is  limited  to  the  estates  of  persons 
deceased ;  and  the  power  conferred  by  that  section  to  summon 
and  examine  on  oath,  as  portiea  or  witnesses,  executors  and  ad- 
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ndniatrators  or  other  persons  intrusted  vitli  or  aeoonntable  tor 
the  "estate  of  say  deceased  person,"  and  "any  person  toaohing 
any  matter  of  oontrOTersy  before  said  court  or  in  the  exercise 
of  its  jurisdiction,"  is  eqaally  limited.  By  section  1340,  villa 
are  to  be  proved  and  letters  testamentary  or  of  administration 
are  to  be  granted  in  the  county  of  "which  deceased  waa  a  refd- 
dent,"  or  in  which  "he  may  have  died,"  or  in  which  any  part  of 
his  estate  may  be,  "he  having  died  oat  of  the  territory."  By 
section  1388,  administration  of  the  estate  of  "a  person  dying 
intestate"  is  to  be  granted  to  relatives,  nest  of  kin,  or  creditors, 
in  a  certain  order,  irith  a  proviso  in  ease  the  person  so  entitled 
or  interested  neglect  "for  more  than  forty  days  after  the  death 
of  the  intestate"  to  apply  for  administration.  By  section  1389, 
an  application  for  administratioii  most  "set  forth  the  facte  es- 
sential to  givii^  the  coort  jorisdiction  of  the  case,"  and  state 
"the  names  and  places  of  residence  of  the  heirs  of  the  deceased, 
and  that  the  deceased  died  without  a  will,"  and,  by  section 
1391,  notice  of  such  application  is  to  be  ^ven  by  posting  in  three 
public  places  in  the  county  where  the  court  is  held  a  notice  "con- 
taining the  name  of  the  decedent,"  the  name  of  the  applicant, 
and  the  time  of  hearing.  And,  by  sections  1493  and  1494,  a  peti- 
ti<ai  by  an  executor  or  administrator  for  the  sale  of  real  estate 
for  the  payment  of  debts  must  set  forth  "the  amount  of  the  per- 
sonal estate  that  has  come  to  his  hands,  and  how  much,  if  any, 
remains  undisposed  of,  a  list  and  the  amounte  of  the  debte  out- 
standing against  the  deceased,  as  far  as  the  same  can  be  aacei^ 
tained,  a  description  of  all  the  re^  estate  of  which  the  testator 
or  intestate  died  seized,  the  condition  and  value  of  the  respective 
lots  and  portions,  the  names  and  ages  of  the  devisees,  if  any,  and 
of  the  heirs  of  the  deceased";  and  must  show  that  it  is  necessary 
to  sell  real  estate  "to  pay  the  allowance  to  the  family,  the  debte 
outstanding  against  the  deceased,  and  the  expenses  of  adnun- 
iatration." 

Under  such  a  statute,  according  to  tjie  overwhelming  weight 
of  anthority,  as  shown  by  the  cases  dted  in  the  earlier  part  of 
this  opinion,  the  jurisdiction  of  the  court  to  which  is  committed 
the  control  and  management  of  the  estetee  of  deceased  persons, 
by  whatever  name  it  is  called, — ecclesiastical  coort,  probate 
court,  orphans'  court,  or  court  of  the  ordinary  or  the  surrogate, 
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' — does  not  exist  or  take  effect  before  death.  All  proeeedingB  of 
8Doh  eoortB  in  the 'probate  of  wills  and  the  grantiiig  of  adminiB- 
trations  depend  apon  the  fact  that  a  person  is  dead,  and  are 
noil  and  void  if  he  is  alive.  Their  jurisdiction  in  this  respect  be- 
ing limited  to  the  estates  of  deceased  persons,  they  have  no 
jorisdiction  whaterer  to  administer  and  dispose  of  the  estates  of 
living  persons  of  fall  age  and  soond  mind,  or  to  determine  that 
a  living  man  is  dead,  and  thereupon  undertake  to  dispose  of  his 
estate. 

A  conrt  of  probate  most,  indeed,  inquire  into  the  person  whose 
will  is  sought  to  be  proved  or  whose  estate  is  sought  to  be  admin- 
istered, because  without  that  fact,  the  court  has  no  jurisdiction 
over  bis  estate ;  and  not  because  its  decision  upon  the  question, 
whether  he  is  living  or  dead,  can  in  any  wise  bind  or  estop  him, 
or  deprive  him,  while  alive,  of  the  title  or  control  of  his  property. 

As  the  jurisdiction  to  issue  letters  of  administration  upon  his 
estate  rests  upon  the  fact  of  his  death,  so  the  notice  given  before 
issuing  such  letters  assomes  that  fact,  and  is  addressed,  not  to 
him,  bat  to  those  who  after  his  death  may  be  interested  in  his 
estate,  as  next  of  kin,  legatees,  creditors,  or  otherwise.  Notice 
to  Uiem  cannot  be  notice  to  him,  because  all  their  interests  are 
adverse  to  his.  The  whole  thing,  so  far  as  he  is  concerned,  is 
res  inter  alios  acta. 

Next  of  kin  or  legatees  have  no  rights  in  the  estate  of  a  living 
person.  His  creditors,  indeed,  may,  upon  proper  proceedings, 
and  due  notice  to  him,  in  a  court  of  law  or  of  equity,  have  spe- 
cific portions  of  his  property  applied  in  satisfaction  of  their 
debts.  But  neither  creditors  nor  purchasers  can  acquire  any 
rights  in  his  property  through  the  action  of  a  court  of  probate, 
or  of  an  administrator  appointed  by  that  court,  dealing,  without 
any  notice  to  him,  with  his  whole  estate  as  if  he  were  dasd. 

The  appointment  by  the  probate  court  of  an  administrator  of 
the  estate  of  a  living  person,  without  notice  to  him,  being  with- 
out jurisdiction,  and  wholly  void  as  against  him,  all  acts  of  the 
administrator,  whether  approved  by  that  court  or  not,  are 
equally  void.  The  receipt  of  money  by  the  administrator  is  no 
discharge  of  a  debt,  and  a  conveyance  of  property  by  the  admin- 
istrator passes  no  title. 

The  fact  that  a  person  has  been  al»ent  and  not  heard  from  for 
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•evtsi  yeais  may  create  sucb  s  preBomption  of  his  death  as,  if 
not  OTereome  by  other  proof,  is  snch  prima  facie  evidence  of  his 
death  that  the  probate  court  may  assume  him  to  be  dead,  and  ap- 
point an  administrator  of  his  estate,  and  that  such  administrator 
may  sue  upon  a  debt  due  to  him.  But  proof,  under  proper 
pleadings,  even  in  a  collateral  suit,  that  be  was  alive  at  the  time 
of  the  appointmmt  of  the  administrator,  controls  and  overthrows 
the  prima  facie  evidence  of  his  death,  and  establishes  that  the 
court  bad  no  jurisdiction  and  the  administrator  no  authority  ; 
and  he  is  not  bound,  either  by  the  order  appointing  the  adminis- 
trator or  by  a  judgment  in  any  suit  bron^t  by  the  administrator 
against  a  third  person,  because  he  was  not  a  party  to  and  had 
DO  notice  of  either. 

In  a  case  decided  in  the  circuit  court  of  the  United  States  for 
the  aonthem  district  of  New  York  in  1880,  substantially  like 
Boderigas  v.  Institntion,  as  reported  in  63  N.  Y.  460,  above  cited, 
Judge  Choate,  in  a  learned  and  able  opinion,  held  that  letters  of 
administration  upon  the  estate  of  a  living  man,  issued  by  the  sur- 
rogate after  judicially  determining  that  he  was  dead,  were  null 
and  void  as  against  him;  that  payment  of  a  debt  to  an  adminis- 
trator so  appointed  was  no  defense  to  an  action  by  him  against 
the  debtor;  and  that  to  hold  such  administration  to  be  valid 
Against  him  would  deprive  him  of  his  property  without  due 
process  of  law,  within  the  meaning  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.  This  court  concurs  in 
the  propositioQ  there  announced  "that  it  is  not  competent  for  a 
state,  by  a  law  declaring  a  judicial  determination  that  a  man  is 
dead,  made  in  his  absence,  and  without  any  notice  to  or  process 
issued  against  him,  conclusive  for  the  purpose  of  divesting  him 
of  his  property  and  vesting, it  in  an  administrator,  for  the  bene- 
fit of  his  creditors  and  next  of  kin,  either  absolutely  or  in  favor 
of  those  only  who  innocently  deal  with  such  administrator.  The 
immediate  and  necessary  effect  of  such  a  law  is  to  deprive  him  of 
his  property  without  any  process  of  law  whatever,  as  against 
him,  although  it  is  done  by  process  of  law  against  other  people, 
his  next  of  kin,  to  whom  notice  is  given.  Such  a  statutory 
declaration  of  estoppel  by  a  judgment  to  which  he  is  neither 
party  nor  privy,  which  has  the  immediate  effect  of  divesting  him 
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of  bifl  proper^,  is  a  direct  violation  of  this  constitational  pur- 
ant;."   Lavin  v.  Bank,  18  Blatchf.  1,  24, 1  Fed.  641. 

The  defendants  did  not  rely  apon  any  statute  of  limitatiom, 
nor  upon  any  statute  allowing  them  for  improvements  made  in 
good  faith ;  but  their  sole  reliance  was  upon  a  deed  from  an  ad- 
ministrator, acting  under  the  orders  of  a  court  which  had  no 
jurisdiction  to  appoint  him  or  to  confer  any  authority  upon  him, 
as  against  the  plaintifF. 

Judgment  reversed,  and  case  remanded  to  the  supreme  court 
of  the  state  of  Washington  for  further  proceedings  not  inconsis- 
teait  with  this  opinion. 


SCHLUTEB  V.  BOWERY  SAV.  BANK. 
117  N.  Y.  135.    1889. 

Appeal  from  supreme  court,  general  term,  first  department. 

This  action  was  brought  by  Eliza  Scblnter,  as  administratrix 
of  Antoinette  Enittel,  against  the  Bowery  Savings  Bank.  The 
grounds  of  the  action  are  as  follows:  In  October,  1872,  Mai^ 
garet  Knittel,  then  a  married  woman,  deposited  in  the  Bowery 
Savings  Bank  the  money  claimed  in  this  actiim,  in  trust  for  An- 
toinette Ejiittel,  which  was  entered  upon  the  books  of  the  bank, 
and  the  pass-book  belonging  to  Mrs.  Knittel,  as  follows:  "Bow- 
ery Savings  Bank,  in  account  with  Margaret  Knittel,  in  trust  for 
Antoinette  Knittel."  Antoinette  was  then  an  infant  abont  six 
years  old,  and  lived  with  her  parents  in  this  state.  Subsequently, 
they  moved  to  the  state  of  New  Jersey,  where  they  lived  until 
June,  1875,  when  Mrs.  Knittel  died.  Her  husband  took  out  let- 
tars  of  administration  on  her  estate  in  the  state  of  New  Jersey ; 
and  on  October  22,  1875,  the  defendant  paid  to  bim,  as  such  ad- 
ministrator, the  deposit,  with  the  interest  thereon,  then  amount- 
ing to  $629.40.  Mrs.  Knittel,  in  fact,  left  a  last  will  and  testa^ 
ment,  which  was  subsequently,  on  the  17th  day  of  November, 
1875,  admitted  to  probate  by  the  sorrogate  of  the  county  of  New 
York,  and  letters  testamentary  were  issued  to  Louis  Sier,  the  ex- 
ecutor named  in  the  will.  Soon  thereafter,  he  demanded  pay- 
ment of  the  deposit  to  him,  which  was  refused.    On  the  18th  dv 
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of  December,  1885,  Autoiuette,  who  oontinaed  to  reside  in  tlie 
state  of  Nev  Jersey,  died,  and  the  plaintiff  was,  on  the  14th  day 
of  May  thereafter,  appointed  by  the  surrogate  of  New  York  ad- 
ministratrix of  her  estate.  She  then  demanded  payment  of  the 
deposit,  and  the  interest  thereon,  which  was  refused,  and  then 
this  action  was  commenced.  The  action  was  brought  to  trial  at  a 
circuit,  and  at  the  close  of  the  evidence  the  conrt  directed  a  ver- 
dict in  favor  of  the  defendant  on  the  ground  that  the  payment 
to  the  administrator  of  Mrs.  Ejiittel  discharged  the  defendant. 
Prom  the  judgment  entered  npon  the  verdict  the  plaintiff  ap- 
pealed to  the  general  term,  and  then  to  this  court. 

Eabl,  J.  •  •  •  The  defendant  was  incorporated  by  the 
act,  chapter  229  of  the  Laws  of  1834;  and  by  section  6  of  that 
act  it  was  provided  that  deposits  therein  should  be  repaid  to  each 
depositor  when  required,  and  at  such  time,  and  with  such  inter- 
est, and  nnder  such  regulations,  as  the  board  of  managers  from 
time  to  time  prescribed.  One  of  the  by-laws  of  the  defendant, 
printed  in  the  pass-book  which  was  delivered  to  the  depositor, 
provided  that  on  the  decease  of  any  depositor  the  amount  stand- 
ing to  the  credit  of  the  deceased  should  be  paid  to  his  or  her  legal 
representatives.  We  have  several  times  held  that  by  such  a  de- 
posit the  depositor  constituted  himself  or  herself  a  trustee,  and 
that  the  title  to  the  fund  was  thereby  transferred  from  the  de- 
positor individually  to  the  depositor  as  trustee ;  and  in  Boone  t. 
Bank,  84  N.  T.  83,  a  case  entirely  similar  to  this,  we  held  that 
payment  of  the  deposit  to  the  administrator  of  the  depositor,  in 
the  absence  of  any  notice  from  the  beneficiary,  was  good  anl 
effectual  to  dischai^  the  savings  bank;  and  it  is  unnecessary, 
now  to  repeat  the  reasoning  of  the  opinion  in  that  case.  Here 
there  was  no  notice  to  the  bank  from  the  beneficiary,  and  the 
payment  to  the  administrator  of  Mrs.  Enittel  was  made  in  entire 
good  faith. 

But  the  clum  is  made  that  because  Mr.  Knittel  was  a  foreign 
administrator,  deriving  his  authority  from  administration  grant- 
ed in  the  state  of  New  Jersey,  he  was  not  the  personal  represen- 
tative of  the  deceased,  and  that  therefore  payment  could  not  legal- 
ly be  made  to  him.  Payment  to  the  personal  representative  is  good, 
because  at  the  death  of  the  intestate  he  becomes  entitled  to  all 
his  personal  property  wherever  ntoated,  and,  having  the  legal 


tvGoogle 


282  ADUIHISTRATION. 

title  thereto,  he  can  demand  payment  of  choses  in  aetion;  and  a 
payment  to  him  made  anywhere,  in  the  absence  of  any  eonflict- 
iug  claim  existing  at  the  time,  is  valid.  It  is  trae  that,  if  the  de- 
fendant had  declined  payment,  the  foreign  administrator  coold 
not  have  brought  aetion  in  this  state  to  enforce  it.  But  a  volun- 
tary payment  to  anch  an  administrator  has  always  been  held 
valid.  Therefore,  in  receiving  this  payment,  Mr.  Knittel  was 
the  representative  of  the  deceased,  and  able  to  give  an  effectual 
discharge  to  the  defendant.  Parsons  v.  Lyman,  20  N.  Y.  103; 
Petersen  v.  Banh,  32  N.  Y.  21 ;  In  re  BaUer,  38  N.  T.  397 ;  WU- 
kins  V.  EUett,  9  WaU.  740. 

MiB.  Enittel,  however,  actually  left  a  will,  which  was  sobse- 
qaently  admitted  to  probate.  Hot  the  letters  of  administiatioD 
were  not  therefore  void,  the  eoort  having  joriadietion  to  grant 
them;  and,  until  they  were  revoked,  all  persons  acting  in  good 
faith  were  protected  in  dealing  with  the  administrator  thus  a^ 
pointed.  And  so  it  has  always  been  held.  Bodgerigas  v.  Institu- 
tion, 63  N.  Y.  460,  76  N.  Y.  316;  Kittredge  v.  Folsom,  8  N.  R  98; 
Patton'a  Appeal,  31  Fa.  St.  465.  Here  the  payment  was  made 
before  the  will  was  admitted  to  probate,  and  at  the  time  of  such 
payment  Mr.  Enittel  was  the  legal  representative  of  the  de- 
ceased, and  authorized  to  administer  upon  her  estate.  Onr  at- 
tention has  been  called  to  no  case,  and  we  are  confident  none 
can  be  foond,  holding  that  the  subsequent  discovery  of  a  will, 
and  its  admission  to  probate,  renders  the  prior  appointment  of 
an  administrator  absolutely  void  so  aa  to  give  no  protection  to 
persons  who,  in  dealing  with  the  administrator,  have  acted  on 
the  faith  thereof.    Woemer,  Adm'n,  568,  571,  588. 

Under  the  act,  chapter  782  of  the  Laws  of  1S67,  Mrs.  Knittel, 
although  a  married  woman,  was  capable  of  being  a  trustee.  She 
constituted  herself  a  trustee  here,  and  here  the  trust  fund  re- 
mained; and  therefore,  although  by  the  law  of  New  Jersey  a 
married  woman  could  not  be  appointed  a  trustee,  yet  the  trost 
eoold  be  enforced  here.  Her  removal  to  that  state  did  not 
divest  her  of  the  title  to  the  fund  she  thus  had ;  and  that  title  re< 
mained  in  her,  as  no  one  was  appointed  to  take  it  from  her. 

The  statutes  of  New  Jersey  were  proved,  showing  that  the  sur- 
rogate of  the  county  of  which  Mrs.  Knittel  was  an  inhabitant  and 
rendent  at  the  time  of  her  death  had  jurisdiction  to  grant  lettai 
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of  adminifltration  opon  her  estate.  While  he  had  no  authority 
to  grant  letters  of  admiiiiBtration  Tinless  she  died  intestate,  ui- 
t£stac7,  like  inhabitancy,  was  one  of  the  facts  which  he  was  to 
determine.  He  had  general  jurisdiction  of  the  subject  of  admin- 
istration ;  and,  baring  determined  that  sbe  died  intestate,  he  was 
authorized  to  grant  administration  upon  her  estate.  The  pro- 
ceedings  in  the  surrogate's  coart  were  properly  exemplified  and 
proved. 

Bat  the  further  claim  is  made  tlmt  the  answer  was  insufficient 
to  permit  the  laws  of  New  Jersey  to  be  read  in  evidence,  for  the 
reason  that  there  were  not  therein  alleged.  It  is  there  alleged  "that 
Margaret  Knittel  died  an  inhabitant  of,  and  domiciled  in,  and  a 
resident  of,  Hoboken,  Hudson  county,  N.  J. ;  that  thereafter,  and 
on  the  19th  of  October,  1875,  letters  of  administration  on  the 
goods,  chattels,  rights  and  credits  of  Margaret  Enittel,  deceased, 
were  duly  issued  to  one  Louis  Cnittel,  the  husband  of  the  said 
Margaret  Knittel,  by  the  surrogate  of  the  county  of  Hudson, 
state  of  New  Jersey ;  that  said  surrogate  had  jurisdiction,  and 
was  duly  authorized  and  empowered,  by  the  laws  of  the  state  of 
New  Jersey,  to  issue  said  letters  as  aforesaid."  We  think  these 
allegations  were  sufficient  to  authorize  proof  of  the  laws  of  New 
Jersey,  and  of  the  jurisdiction  of  the  surrogate  in  issuing  letters. 
If  the  plaintiff  desired  more  specific  allegations,  and  wss  fairly 
entitled  to  them,  he  should  have  moved  to  make  the  answer  more 
specific  and  definite.  The  answer  gave  him  every  information  to 
which  he  was  entitled;  and  he  might,  if  he  could,  have  shown 
that  tbe  surrogate  had  no  jurisdiction,  and  that  the  laws  did  not 
authorize  him  to  grant  administration  of  the  estate  of  Mrs.  Knit- 
tel. So  far  as  the  ease  of  Throop  v.  Hatch,  3  Abb.  Pr.  23,  may 
seem  to  hold  the  contrary  doctrine,  it  does  not  receive  our  ap- 
proval. We  are  therefore  of  opinion  that  the  judgment  should 
be  affirmed,  with  costs.    All  conenr. 
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What  Mav  be  Done  by  the  Officer  before  the  Lettert  An 

Ittuedf* 

HATCH  V.  PBOCTOB  BT  AL. 
103  Mass.  331.     1869. 

Contraet  by  an  adminigtrator  of  the  estate  of  Frank  J.  Hatch 
to  recover  of  Oeoi^  L.  Lawrence  for  goods  belonging  to  the 
estate,  and  Bold  and  delivered.  From  an  order  directing  a  ver^ 
diet  for  the  defendant,  plaintiff  excepted. 

Cow,  J.  The  case  presented  in  the  offer  of  evidence  is  this : 
The  plaintiff,  acting,  with  the  knowledge  of  the  defendants,  as  ex- 
ecutor in  his  own  wrong  of  his  deceased  brother's  estate,  deliv- 
ered certain  personal  property,  with  a  bill  of  sate  and  warranty 
of  title,  to  one  Lawrence,  in  consideration  of  the  verbal  promiae 
of  the  defendants  to  pay  the  plaintiff  $1700  towards  the  price 
thereof.  At  the  time  of  the  sale  and  delivery,  the  defendants 
took  a  mortgage  from  Lawrence  to  secare  them  the  amotmt  to 
be  paid,  and  no  credit  appears  to  have  been  given  to  him  by  the 
plaintiff.  The  property  passed  into  the  possesuon  of  Lawrence, 
and  it  does  not  appear  that  hia  title,  or  the  title  of  the  defend- 
ants, claiming  under  the  mortgage,  has  ever  been  questioned 
by  anybody  else,  or  poasession  under  it  disturbed.  After  this, 
the  plaintiff  was  regularly  appointed  administrator  of  his 
brother's  estate,  and  notified  the  defendants  that  he  ratified 
and  confirmed  as  administrator,  all  hia  acts  and  contracts  with 
them  in  the  sale  of  said  property.  And  thereupon  they  told 
him,  by  the  defendant  Proctor,  their  agent  in  the  premises,  that 
the  agreement  for  the  payment  of  said  sum  waa  fair,  and  the 
money  should  be  paid ;  though  shortly  after,  while  the  property 
still  remained  with  Lawi-ence,  they  notified  the  plaintiff  that 
they  claimed  no  title  to  the  same  under  the  mortgage,  which 
they  thought  invalid. 

In  the  opinion  of  the  court,  the  evidence  offered  should  not 
have  been  rejected.  The  facts,  if  proved,  would  entitle  the 
plaintiff  to  maintain  hia  action. 

The  defendants  do  not  now  insist  that  the  contract  eaimot  be 
•Sw  Sac.  loss.  Vol.  7,  Cjrclopedla  of  Law. 
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enforced  as  against  the  statute  of  frauds.  It  was  an  origuisl 
promise  made  by  the  defendants  to  pay  for  property  delivered 
to  another.  Stone  v.  Walker,  13  Gray,  613 ;  Swift  v.  Pierce,  13 
AUen,  136. 

The  personal  estate  of  a  deceased  intestate,  when  an  adminis- 
trator is  appointed,  vests  in  him  by  relation  from  the  time  of  the 
death.  Until  then  the  title  may  be  considered  to  be  in  abey- 
ance, Lawrence  T.  Wright,  23  Pick.  128.  He  may  have  an 
action  of  trespaae  or  trover  for  goods  of  the  intestate  taken  before 
letters  granted.  When  the  wrongdoer  has  sold  the  property 
taken,  the  administrator  may  waive  the  tort  and  recover  in 
assumpsit  for  money  had  and  received.  And,  in  a  case  very  like 
the  one  at  bar,  it  was  held  that,  where  the  sale  was  made  avow- 
edly on  account  of  the  estate,  by  one  who  had  been  agent  of  the 
intestate,  the  administrator  afterwards  appointed  mi^t  recover 
from  the  vendee  in  assumpsit  for  goods  sold  and  delivered. 
Foster  V.  Bates,  12  Mees.  &  W.  226,  233.  It  is  said  that,  if 
an  executor  de  son  tort  <^tains  letters  of  administration  pen- 
dente lite,  it  legalizes  his  previous  tortious  acta.  1  Williams, 
Ez'rs  {6th  Ed.)  598,  and  cases  cited.  By  the  law  of  this  state 
as  laid  down  by  Hoar,  J.,  in  Alvord  v.  Marsh,  12  Allen,  603,  the 
letters  of  administration,  by  operation  of  law,  makes  valid  all 
acts  of  the  administrator  in  settiement  of  the  estate  from  the 
time  of  the  death.  They  become  by  relation  lawful  acta  of  ad- 
ministration for  which  he  must  account.  And  this  liability  to 
account  involves  a  validity  in  his  acts  which  is  a  protection  to 
those  who  have  dealt  with  him. 

The  case  here  presents  no  question  as  to  the  peculiar  liability 
of  an  executor  in  his  own  wrong,  to  creditors,  to  the  rightful 
administrator,  or  to  others  who  have  suffered  by  his  unlawful 
acts.  As  to  the  defendants,  the  sale  here  was  not  tortious.  It 
was  made  legal,  and  the  titie  of  the  vendee  confirmed,  by  the 
retroactive  effect  of  the  subsequent  letters  of  administration. 
Nor  is  it  to  be  overlooked  that  the  defendants  knew,  when  the 
property  was  delivered  and  the  warranty  of  title  given,  that  the 
vendor  had  no  legal  right  to  sell.  There  was  no  ignorance  or 
mistake  on  their  part,  and  no  fraud  or  false  afBrmation  of  title 
on  the  part  of  the  plaintiff.  The  property  still  remains  undis- 
tarbed  in  the  hands  of  the  purchaser.    The  plaintiff's  express 
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confirmation  of  the  sale  was  agreed  to,  and  paTineiit  of  the 
price  promised.  These  last  considerations  alone  would,  nnder  the 
eiroumstancea,  seem  to  be  a  sufficient  answer  to  the  defence  set 
ap.    Story,  Soles,  S  367b,  note;  Id.  j  423. 


BOZELLE  V.  HABMON. 
103  Mo.  339.    1891. 

Appeal  from  circuit  court.  Holt  coiint7 ;  C.  A.  Anthcmy,  ^ndgei 
MACFABI.ANB,  J.  This  suit  waa  commenced  in  the  cirenit 
court  of  Holt  county.  Plaintiff  wa^  a  creditor  of  one  B.  W. 
Boss,  deceased.  The  salt  was  for  the  porpose  of  recovering  the 
amonnt  of  the  debt  from  defendant  on  the  ground  that  he  had 
wrongfully  appropriated  and  converted  the  assets  belonging  to 
Boa*  eetate  to  his  own  use.  Plaintiff  recovered  judgment  in  the 
circuit  court,  and  defendant  appealed  to  the  Kansas  City  court 
of  appeals,  where  the  judgment  was  reversed.  The  case  waa 
certified  to  this  court  by  the  court  of  appeals  on  the  ground  that 
the  decision  rendered  therein  was  in  conflict  with  the  decision  of 
this  comt  in  the  eases  of  Foster  v.  Nowlin,  4  Mo.  18,  and  Magner 
V.  Byan,  19  Mo.  196.  The  qnestion  presented  by  the  record 
in  this  case  is  sufficiently  stated  by  Judge  Philips  (29  Mo.  App. 
578)  to  be  "whether  there  can  be,  nnder  the  probate  system  of 
this  state,  an  execntor  <Je  ton  tori,  in  so  far  as  to  authorize  a 
single  creditor  of  the  intestate  to  maintain  an  action  of  trover 
against  him,  as  here  sought,  and  thereby  appropriate  the  whole 
assets  to  the  payment  of  pUtintiff's  debt."  The  system  pro- 
vided by  the  laws  of  our  state  for  the  settlement  of  the  estates 
of  deceased  persons  was  evidently  intended  to  be  exclusive  of  all 
others.  The  constitution  provides  for  the  establishment  of  a 
probate  court  in  each  county,  which  shall  have  jurisdiction  in 
all  matters  pertaining  to  probate  bumness.  The  laws  of  the  state 
governing  the  procedure  in  the  management  and  settlement  of 
estates  are  ample  and  sufficient  to  meet  any  emergency  that  may 
possibly  arise  during  administration.  They  provide  for  the  ap- 
pointment of  executors  and  administrators,  for  the  preservation 
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of  the  property,  and  the  collection  of  the  debts  of  the  estate. 
They  also  provide  siinimary  and  efficient  proceedings  for  the 
discovery  of  assets,  and  for  their  recovery  from  the  {Kwsesnon 
of  one  who  intermeddlea  with  them.  Under  them  any  creditor 
can  have  an  administrator  appointed.  Each  county  is  provided 
with  a  public  administrator,  already  qualified,  whose  duty  re- 
quires him  sommarily  to  take  charge  of  all  estates  in  which  the 
property  is  left  in  a  situation  exposed  to  loss  or  damage ;  and  the 
court  is  given  power  to  require  him  to  take  charge  of  any  other 
estates  in  case  of  necessity.  Ample  provision  is  made  for  the 
allowance  and  claasification  of  debts,  converting  the  assets  into 
money,  and  paying  the  debts  of  all  creditors  pro  rata  according 
to  classification.  Executors  and  administrators  alone,  nnder 
these  laws,  can  recover  the  assets  or  damages  for  its  conversion. 
All  these  provisions  of  the  law  are  wholly  inconsistent  with  the 
idea  of  executors  de  son  tort  as  at  common  law.  The  administra- 
tion laws  of  the  state  do  not  recognize  the  right  to  wrongfully 
administer,  nor  the  right  of  one  creditor  to  secure  payment  of  his 
debt  to  the  exclusion  of  others.  It  is  insisted  by  plaintiff  that 
this  state  has  adopted  the  common  law,  that  under  the  rules  of 
the  common  law  his  action  is  authorized,  and  that  the  rules  of 
the  common  law  on  this  subject  have  not  been  abrogated  by  the 
statutes.  It  is  contended  that  under  proper  rules  of  constmc- 
tioD  a  statute  in  derogation  of  the  common  law  must  be  strictly 
eonstmed,  uid  that  none  of  its  rules  can  be  changed,  except  by 
express  terms  of  the  statute,  or  by  neeesswy  implication  there- 
from. That  rule  of  construction  is  not  of  universal  application. 
It  depends  much  on  the  character  of  the  law  to  be  affected.  In 
eases  of  statutes  penal  in  their  character,  or  in  derogation  of 
common  right,  a  strict  constmction  is  required;  but  in  regard 
to  statutes  merely  remedial  in  their  character  a  fair,  if  not 
liberal  construction  should  be  (pven.  Oater  v.  Babenean,  46  Mo. 
595;  Putnam  t.  Ross,  Id.  337;  Chamberlain  v.  Transfer  Co.,  44 
N.  Y.  305 ;  Bnchanan  v.  Smith,  43  Miss.  90.  The  statute  of  this 
state,  adopting  the  common  law,  itself  limits  or  modifies  the  rule 
of  construction  insisted  npon.  Section  3117,  St.  1879,  provides 
that  the  common  law,  which  is  not  repngnant  to  or  inconsistent 
with  the  constitution  of  this  state  or  the  statute  laws  in  force  for 
ibe  time  being,  shall  be  the  role  of  action  and  decision  in  this 
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state.  The  eiamination  we  have  given  shovs  condosively  that 
the  Btatate  laws  of  this  state  on  the  subject  of  administratioD, 
taken  together  as  forming  one  entire  system,  are  wholly  repug- 
nant to  and  inconsistent  with  the  common  law  in  respect  to 
administrators  de  son  tort.  We  most  therefore  conclude  that 
the  intention  of  the  legislature  was  to  supersede  the  common  law 
on  that  subject  altogether.  The  early  cases  of  this  court  referred 
to  by  the  court  of  appeals  do  seem  to  have  recognized  and 
acted  under  the  common  law  doctrine  invoked  by  plaintiff  in 
this  case,  but  since  that  early  day  the  administration  laws  of 
the  state  have  been  greatly  enlarged,  the  jurisdiction  of  the  pro- 
bate courts  extended,  and  the  powers  and  duties  of  administrar 
tors  and  executors  increased  until  there  is  no  longer  a  place  in 
the  system  for  the  inequitable,  expensive  and  tedious  proceedings 
required  by  the  rules  of  the  common  law  in  bringing  intermed- 
dlers  to  settlement.  The  opinion  of  Philips,  P.  J.,  in  this  case 
when  before  the  court  of  appeals,  and  which  is  reported  in 
29  Mo.  App,  570,  with  the  authorities  cited  by  him,  is  convin- 
eii^  and  conclusive,  and  is  adopted  as  the  opinion  of  this  court. 
The  judgment  of  the  court  of  appeals  is  affirmed,  and  that  of 
the  circuit  court  of  Holt  county  reversed.  All  the  judges  of  this 
division  concur. 


Territorial  Jurisdiction  of  Offieer. 

FUGATE  V.  MOORE  ET  AL. 
86  Va.  1045.    1890. 

Appeal  from  decree  of  circuit  court  of  I^ee  county,  rendered 
June  21,  1887,  in  a  suit  wherein  Nathan  H.  Moore  and  others 
were  complainants  and  the  appellant,  Peter  P.  Fugate,  executor 
of  M.  6.  Overton,  deceased,  was  the  defendant.  Opinion  states 
the  case. 

Lewis,  P.  The  testator  at  his  death,  in  1880,  wits  domiciled 
in  Tennessee,  and  there  the  will  was  imived,  and  the  executor 
qualified.  No  sdministratian  upon  the  estate  has  ever  been 
granted  in  Virgjuiia.    The  legacy  sued  for  is  claimed  imder  the 
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second  claoae  of  the  will,  which  is  as  followa:  "  (2)  I  give  and 
bequeath  to  Martha  J.  Combs,  daughter  of  Virginia  A.  Comba, 
deceased,  five  hondred  dollars  oat  of  the  G.  B.  Short  debt,  when 
collected  and  pat  at  interest,  including  the  amount  due  her  in 
my  hands  from  the  estate  of  Vir^ia  A.  Combs,  deceased ;  and, 
if  the  above  Martha  J.  Ccmibs  should  die  leaving  no  heirs  of  her 
body,  the  said  amount  to  be  divided  equally  between  my  heirs." 
The  bill  alleges  that  the  oomploinaiit,  Moore,  after  the  testator's 
death,  intermarried  with  the  said  Martha,  since  deceased,  and 
had  issue  by  ber,  who  sorvived  ber  about  three  months,  leaving 
the  compUioant  its  sole  distributee;  that  both  the  complainant 
and  the  defendant,  the  executor,  reside  in  Lee  conn^,  in  this 
state;  that  the  Short  debt  "was  owing"  in  that  county;  that 
the  same  has  beeo  "eollected  by  the  sud  executor;"  and  that 
the  money  remains  undisbursed  in  his  hands.  The  object  of  the 
bill,  therefore,  as  averred,  is  "to  enforce  said  trust,  and  to  com- 
pel the  defendant  to  pay  said  legacy."  There  was  a  demurrer  to 
the  bill,  on  the  ground — First,  of  want  of  jurisdiction,  inas- 
much as  the  bill  shows  on  its  face  that  the  defendant  has  never 
been  appointed  or  qualified  as  the  personal  representative  of  the 
testator  in  this  state,  but  in  Tennessee  only,  where  the  testator 
was  domiciled ;  and  secondly,  because  the  complainant,  not  beiu^ 
the  persona]  representative  either  of  hia  deceased  wife  or  of 
their  deceased  infant  child,  had  no  right  to  sue.  The  defendant 
also  answered  the  bill,  denying,  among  other  things,  that  the 
Short  debt  was  payable  in  this  state,  and  averring  that  Short, 
the  debtor,  resided  in  Hancock  county,  in  Tennessee,  and  that 
the  debt  had  there  been  collected.  Afterwards  an  amended  bill 
was  filed,  in  which  it  was  charged  that  the  Short  debt  was 
secured  by  a  lien  on  certain  real  estate  in  Tennessee,  which  had 
been  sold  to  enforce  the  lien ;  that  at  the  sale  the  defendant  pni^ 
chased  the  land  for  a  sum  sufficient  to  pay  the  debt,  and  now 
owes  the  purchase  money.  To  this  the  defendant  answered  that 
he  had  not  bought  the  land  for  himself,  individually,  but  for  the 
estate,  and  that  he  owed  nothing  on  account  thereof.  He  ad- 
mitted, however,  that  the  debt  had  been  collected.  He  also 
demurred  to  the  amended  bill.  Afterwards  Reese  D.  Flanary, 
administrator  of  the  deceased  wife,  and  also  of  her  deceased 
child,  was  by  consent  made  a  party  plaintiff  to  the  suit;  and, 


tvGoogle 


290  ADMINISTRATION. 

wheo  the  caoM  came  on  to  be  heard,  a  decree  was  entered  direct- 
ing the  l^acjr  to  be  paid  to  him,  which  is  the  decree  appealed 
from. 

It  doei  not  appear  from  the  record  what  disposition  was  made 
of  the  demorrers  to  the  original  and  amended  bilk ;  but,  as  the 
decree  adjndicates  the  principles  of  the  cause,  we  must  assume 
that  they  were  overruled.    Matthews  t.  Jenkins,  80  Ya.  463. 

A  number  of  questions  were  discassed  in  the  ai^oment  at  the 
bar,  of  which  one  of  the  pnncipal  was  whether  the  legacy  is  a 
vested  or  oontiogent  one;  but,  in  the  view  we  take  of  the  case, 
it  win  not  be  necessary  to  pass  upon  that  question.  "We  think 
the  objection  to  the  jurisdiction  must  be  sustained,  and  there- 
fore that  the  case  must  go  off  on  that  ground. 

It  is  an  established  general  role  that  a  grant  of  administra- 
tion has  no  legal  operation  outside  of  the  estate  from  whose 
jurisdiction  it  was  derived.  Hence,  ordinarily,  no  suit  can 
be  maintained  by  any  executor  or  administrator,  or  agunst  any 
executor  or  administrator,  in  his  official  capaci^,  in  the  courts 
of  any  other  state.  Story,  Confl.  Laws  (7th  £d.)  §  513;  1  Bail). 
Ch.  Pr.  153;  Andrews  v.  Avory,  14  Grat.  229;  Harvey  v.  Rich- 
ards, 1  Mason  381.  If,  however,  an  executor  or  administrator 
should  go  into  another  state,  and  there,  without  taking  out  new 
letters  of  administration,  should  collect  debts  or  other  assets  of 
his  decedent,  found  there,  he  would  be  liable  to  be  sued  in  the 
courts  of  that  country  by  any  creditor  there,  and  held  liable  to 
the  extent  of  the  assets  so  collected.  And  in  Tunstall  v.  Pollard, 
11  Leigh,  1,  it  was  decided  that  an  executor  who  has  qualified 
and  received  assets  in  a  foreign  country,  and  has  brought  them 
into  this  state,  is  liable  to  be  sued  and  to  be  compelled  to  ac- 
count here,  although  he  has  never  qualified  here,  and  althou^ 
he  may  have  received  no  assets  here.  The  present  case,  however, 
is  not  within  the  principle  of  that  decision,  for  here  no  assets 
have  been  collected  in  this  state,  nor  have  any  been  brought 
hither,  by  the  defendant.  The  charge  in  the  amended  bill  that 
the  land  upon  which  the  Short  debt  was  secured  was  purchased 
by  the  defendant,  and  that  he  now  owes  the  purchase  money 
out  of  which  the  legacy  is  payable,  is  denied  in  the  answer ;  and 
the  agreed  statement  of  facts  in  the  record,  upon  which  the  case 
was  decided,  is  in  conformity  with  the  averments  of  the  answer 
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on  that  point.  According  to  those  averments,  the  land  was  pur- 
chased by  the  executor,  not  for  himself,  but  for  the  estate ;  and 
it  is  neither  alleged  nor  proven  that,  under  the  laws  of  Tennessee 
the  pnrcbaBe  for  the  estate  was  not  a  valid  one.  It  is  admitted, 
however,  that  the  debt  has  been  collected,  so  that  the  case  stands 
upon  the  same  footing  as  if  the  land  had  been  sold  to  a  stranger 
for  cash.  The  fact  that  the  executor  resides  in  this  state  does 
not  affect  the  esse.  He  is  none  the  less  a  foreign  exeeator  on 
that  Bccotmt.  The  testator  at  his  death  was  an  inhabitant  of 
Tennessee ;  the  executor  qualified  there ;  administration  has  never 
been  granted  here;  and  no  assets  of  the  testator  are,  or  at  any 
time  have  been,  in  this  state;  and  that  is  decisive  of  the  case, 
so  far  as  the  question  of  jurisdiction  is  concerned.  The  juris- 
diction is  sought  to  be  maintained  on  the  ground  of  a  personal 
trust  in  the  executor,  which,  it  is  insisted,  may  be  enforced  in 
the  courts  of  tlus  state;  and  Governor  v.  Williams,  3  Ired.  152, 
cited  In  1  Rob.  Pr.  (New,)  179,  is  relied  upon.  In  that  case, 
it  is  true,  Chief  Justice  Ruffin  expressed  the  opinion  that  an 
administrator  may  be  compelled  to  account  in  a  court  of  equity 
where  be  may  be  found  to  those  entitled  to  the  estate,  wherever 
it  may  be  situate,  on  the  ground  of  a  personal  trust,  no  matter 
where  it  may  have  been  assumed;  but  the  remark  was  purely 
obiter,  (the  case  being  an  action  at  law,  and  consequently  no 
such  question  being  before  the  conrt,)  and  is,  therefore,  not 
authority,  even  in  the  courts  of  North  Carolina.  The  doctrine 
is  strongly  combated  by  Mr.  Justice  Story  in  his  treatise  on  the 
Conflict  of  Laws,  (section  514,)  where  numerous  authorities  are 
cited,  including  Doolittle  v.  Lewis,  7  Johns.  Ch.  45,  in  which 
case  Chancellor  Kent  said:  "It  is  well  settled  that  a  party  can- 
not sue  or  defend  in  onr  courts  as  executor  or  administrator 
uiider  the  authority  of  a  foreign  court  of  probate.  Our  eoorts 
take  no  notice  of  a  foreign  administration,  and,  before  we  can 
recognize  the  personal  representative  of  the  decessed  and  his  rep- 
resentative character,  he  must  be  clothed  with  authority  derived 
from  our  law.  Administration  only  extends  to  the  assets  of  the 
intestate  within  the  state  where  it  was  granted.  If  it  were  other- 
wise, the  assets  might  be  drawn  out  of  the  state,  to  the  great  in- 
eonveuience  of  domestic  creditors,  and  be  distributed,  perlu4)B, 
on  very  different  terms,  according  to  the  laws  of  another  juria- 
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diction."  See,  also,  Yaaghan  v.  Northup,  15  Pet.  1;  1  Ixnnaz, 
Ex'rs,  marg.  pe^  142.  This  doctrine,  it  is  true,  has  been  modi- 
fled  in  Virginia,  to  tbe  extent  of  holding,  as  we  have  seen,  that 
where  a  foreign  execator  comes  into  this  state,  bringing  assets 
with  him,  he  may  be  sued  here ;  bat  that,  as  we  have  also  seen, 
does  not  affect  the  present  case,  nor  are  we  aware  of  any  prin- 
ciple upon  which  the  anqualified  doctrine  enonciated  by  Chief 
Justice  BofSn,  and  contended  for  here,  can  be  snpported.  The 
decree  must  therefore  be  reversed  and  the  bill  dismissed  for 
want  of  joriadiction. 

Decree  rtventd. 


NELSON  V.  POTTER. 
50  N.  J.  Law,  334.     J88B. 

On  certificate  upon  a  feigned  issue  out  of  the  court  of  chan- 
cery. 

Argued,  November  term,  1687,  before  Dbpue,  Van  Stckel, 
and  Knafp,  Justices. 

De^hje,  J.  This  suit  involves  title  to  certain  lands  situate  in 
the  county  of  Middlesex,  in  this  state,  of  which  Isaac  J.  Potter 
died  seized.  The  deceased,  whose  domicile  was  in  California, 
died  May  19,  1885.  By  his  last  wiU,  dated  November  19,  1884, 
he  devised  the  residue  of  his  estate,  in  which  the  lands  in  ques- 
tion were  included,  to  two  incorporated  societies.  The  plaintiff 
derived  title  by  conveyance  from  these  societies.  The  defend- 
ant makes  title  as  an  heir  at  law  of  the  deceased.  The  testator's 
will  was  in  writing,  and  signed  by  him,  bat  not  executed  by  him 
in  the  presence  of  subscribing  witnesses.  It  is  admitted  that  the 
will  was  made  and  executed  in  compliance  with  the  laws  of  Cali- 
fornia, and  that  under  the  laws  of  that  state  it  would  be  a  valid 
testamentary  disposition  of  lands.  It  was  not  made  and  exe- 
cuted in  conformity  with  the  law  of  this  state,  which  requires 
all  wills  to  be  executed  in  the  presence  of  two  witnesses,  present 
at  the  same  time,  who  shall  subscribe  their  names  thereto  as  wit- 
nesses in  the  presence  of  the  testator.  Revision,  p.  1247,  §  22. 
The  certificate  p7-ese«ts  the  onestion  v4iett>er  *.  will,  made  and 
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execQted  b^  a  non-resideot  testator,  in  such  a  maDoer  as  by  the 
law  of  his  domicile  would  be  a  valid  devise  of  lands,  can  operate 
to  devise  lands  in  this  state,  the  will  not  having  been  executed  in 
conformity  with  the  law  of  this  state. 

The  incidaitB  of  real  estate,  its  disposition,  and  the  right  of 
succession,  depend  upon  the  lex  rei  sitae.  The  validity  bequests 
of  personal  property  depends  upon  the  law  of  the  testator's 
domicile,  and  the  validity  of  devises  of  real  property  upon  the 
law  of  the  state  where  the  lands  lie.  Hence  a  will  ezecated  ac- 
cording to  the  law  of  the  testator's  domicile  will  pass  personal 
profwrty  whatever  situate ;  but,  with  respect  to  devises  of  lands, 
the  will  must  be  executed  according  to  the  formalities  prescribed 
by  the  law  of  the  state  in  which  the  land  is  situated.  4  Kent, 
Comm.  91,  93;  Story,  Confl.  Law,  §  474;  Whart.  Confl.  Law, 
§  585 ;  Jones  v.  Habersham,  107  U.  S.  174-179,  2  Sup.  Ct.  336 ; 
Robertson  v.  Pickrell,  109  U.  S.  608,  3  Snp.  Ct.  407 ;  Pratt  v. 
Douglas,  38  R  J.  Eq.  516;  1  Jarm.  Wills,  (Band.  Ed.)  1, 
note  b. 

The  courts  of  one  state  are  without  jurisdiction  over  title  to 
lands  in  another  state.  The  clause  of  the  federal  constitntion 
which  requires  full  faith  and  credit  to  be  ^ven  in  each  state 
to  the  records  and  jadicial  proceedings  of  every  other  state 
applies  to  the  records  and  proceedings  of  courts  only  so  far  as 
they  have  jurisdiction.  Public  Works  v.  College,  17  Wall.  521; 
Davis  v.  Headley,  22  N.  J.  Bki.  115-121.  Hence  the  probate 
of  a  will  in  one  state,  though  conelnsive  as  to  title  to  personalty 
if  the  probate  be  made  at  the  domicile  of  the  testator,  is  of  no 
force  in  establishing  the  sufficiency  or  validity  of  a  devise  of 
land  in  another  state.  It  can  obtain  such  force  only  in  virtue  of 
some  law  of  the  state  in  which  the  lands  are  situate.  McCormich 
V.  SuUivant,  10  Wheat.  192;  Darby  v.  Mayer,  Id.  465;  Watts  v. 
Waddle,  6  Pet  389 ;  Robertson  v.  Pickrell,  109  U.  S.  608,  3  Sup. 
Ct  407;  Brine  v.  Insurance  Co.,  96  tJ.  S.  627,  635.  The  state 
legislature  mi^t  provide  that  lands  within  the  state  should  pass 
by  a  devise  in  a  will  ezeented  aooording  to  the  law  of  the  state  or 
conntry  in  which  the  testator  was  domiciled.  But  an  act  of  legis- 
lation of  that  import  would  be  bo  eztraordinaiy  and  impolitic, 
in  its  tendency  to  introdnoe  doubt  and  uncertainty  in  the  title  to 
lands,  that  a  statute  of  that  similitade  would  not  be  allowed  that 
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effect,  nnlesB  sach  intent  vaa  expressed  in  clear  and  uDeqaivDeal 
lan^oagfl. 

The  testator's  will  was  duly  probated  in  the  office  of  the  eleik 
of  Tuolumna  connty,  CaL,  May  27, 1885,  and  an  exemplified  coi^ 
thereof  filed  and  recorded  in  the  surrogate's  office  of  Middlesex 
county,  in  this  state,  May  2,  1887,  in  compliance  with  the  act  of 
the  le^atnre  of  May  11,  1886,  (Sapp.  Revision,  775.)  It  is 
contended  by  the  plaintiff  that,  by  force  of  this  statute,  a  will, 
not  executed  in  the  manner  prescribed  by  the  law  of  this  state, 
is  nevertheless  operative  to  devise  lands  in  this  state,  if  it  be  ex- 
ecuted according  to  the  formalities  reqnired  for  a  devise  of  lands 
by  the  law  of  the  state  or  country  where  the  testator  was  domi- 
ciled. The  act  in  question  provides  that  when  any  will  shall 
have  been  admitted  to  probate  in  any  state  or  territory  of  the 
United  States,  or  the  District  of  Colnmbia,  or  in  any  foreign 
state  or  kingdom,  and  any  person  shall  desire  to  have  the  same 
recorded  in  this  state,  for  the  purpose  of  making  title  to  lands 
or  real  estate  in  this  state,  it  should  be  lawfnl  for  the  snm^ate 
of  any  county  in  this  state,  upon  an  exemplified  copy  of  snch 
will  and  of  the  certificate  of  probate  thereof,  and  of  the  letters 
testamentary,  exemplified  and  attested  as  mentioned  in  the  act, 
being  filed  in  his  office,  to  record  such  will,  certificate,  and  letters, 
and  file  the  said  copy  in  his  office.  The  act  further  provides 
that  any  such  will,  certificate,  and  letters,  being  so  recorded, 
should  have  the  same  force  and  effect,  in  respect  to  all  lands  and 
real  estate  whereof  the  testator  died  seized,  as  if  the  said  will 
had  been  admitted  to  probate,  and  letters  testamentary  had  been 
issued  in  this  state.  It  also  provides  that  all  conveyances  thereto- 
fore or  thereafter  made  by  any  executor,  or  by  any  devisee, 
should  be  as  valid  as  if  said  will  had  been  admitted  to  probate, 
and  letters  testamentary,  etc.,  had  been  issued  in  this  state,  and 
that  such  record  or  certified  copies  thereof  should  be  received  in 
evidence  in  all  courts  of  this  state.  This  statute  was  originally 
passed  March  28,  1866,  (Nixon,  Dig.  p.  1035,  §  40.)  It  was  re- 
pealed in  1872  (P.  L.  1872,  p.  58),  and  restored  in  1873  (P.  L. 
1873,  p.  168),  and  was  included  in  the  orphans'  court  act  in  the 
Revision  of  1874.  Reviaion,  p.  757,  g  26.  It  was  re-enacted  with 
some  amendments  in  1882  (P.  L.  1882,  p.  112),  and  again  in 
1886,  -with  some  other  amendments  (Supp.  Revision,  775);  bat 
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the  act  as  it  now  etanda  is,  so  far  as  concerne  this  suit,  substao- 
tiallf  the  same  as  it  was  Trhen  it  was  passed  in  1866.  The  act, 
as  passed  in  1866,  was  entitled  "A  supplement  to  the  act  relative 
to  the  probatfi  of  wills  from  other  or  foreign  states,"  which  was 
an  act  passed  April  15,  1846  (Nixon,  Dig.  p.  1032,  §  31).  The 
act  of  1846,  to  which  the  act  of  1866  was  a  supplement,  was  orig- 
inally passed  March  6,  1S2S,  under  the  title  of  "An  act  relative 
to  the  probate  of  wills"  (Har.  Comp.  195)  j  and  with  some  addi- 
tions, of  no  importance  in  this  case,  was  included  in  the  Revision 
of  1846,  under  the  title  above  mentioned. 

When  the  act  of  1828,  providing  for  the  record  of  foreign 
wills,  was  passed,  statutes  were  in  force  making  the  record  of 
wills  originally  proved  under  the  laws  of  this  state,  either  in  the 
prerogative  court  or  before  the  surrogate,  or  transcripts  thereof, 
competent  evidence  of  the  same  validity  and  effect  as  if  the  origi- 
nal will  were  produced  and  proved.  The  germ  of  this  legislation 
was  the  act  of  March  17,  1713-14  (Nixon,  Dig.  1034;  Beviaion, 
1219) ;  which  in  the  second  section  provided  that  wills  thereafter 
made  in  writing,  signed  and  published  by  the  testator  in  the 
presence  of  three  subscribing  witnesses,  and  regnlarly  proved  an  J 
entered  upon  the  books  of  records  or  registers,  should  be  safficieot 
to  devise  and  convey  lands,  tenements,  hereditaments,  or  other 
estates,  as  effectually,  to  all  intents  and  purposes,  as  if  the  testa- 
tor had  conveyed  the  same  away  in  his  life-time;  and  that  the 
boohs  in  which  they  were  registered  or  recorded  should  be  ac- 
cepted, and  be  sufficient  evidence  at  all  times  and  places.  The 
fourth  section  declared  that  the  copy  of  any  will,  made  in  any 
of  his  majesty's  colonies,  by  which  any  real  estate  within  this 
colony  is  devised,  being  proved  according  to  the  custom  of  such 
colony,  and  certified  under  the  great  seal  of  such  colony,  should 
be  received  in  evidence  in  any  of  the  courts  within  this  province, 
and  be  esteemed  as  valid  and  sufficient  as  if  the  original  will  or 
testament  was  then  and  there  produced  and  proved.  This  act  is 
gtill  in  force  (the  word  "colony"  being  taken  to  include 
"state"),  except  as  modified  by  the  act  concerning  wills,  of  March 
12,  1851  (Revision,  1247),  with  respect  to  the  number  of  wit- 
nesses required,  and  the  mode  of  executing  and  attesting  wills. 
Graham  v.  Whitely,  26  N.  J.  Law,  254-259;  4  Griff.  Law  Reg. 
1241,  §  72.    Mr.  Griffith,  in  commenting  on  the  act  of  1713-14, 
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and  otber  pnmnoiu  for  antlientieating  wiUa  in8<Ie  in  other  statei, 
u  famiBhing  evidence  of  the  existence  and  of  the  probate  of  soch 
a  will  in  another  state,  containing  a  devise  of  lands  in  this  state, 
adds  that:  "Still  it  [the  will]  most  appear  to  be  executed  in 
sach  manner  as  our  law  requires  for  the  devising  of  real  estate 
lying  here."   4  Griff.  Law  Eeg.  1241,  S  72.  note  1. 

None  of  these  acts,  which  made  the  record  of  probate  or  tran- 
scripts  thereof  evidence,  was  designed  to  change  the  law  with  re- 
spect to  the  manner  in  which  wills  were  required  to  be  execated 
to  make  a  valid  devise  of  lands.  When  these  acts  were  passed, 
and  dqwn  to  the  act  of  1851,  a  will  of  personalty  was  valid,  and 
therefore  entitled  to  probate,  though  it  was  executed  without  any 
subscribing  witnesses ;  and  at  the  same  time  a  will  was  inopera- 
tive  to  devise  lands,  unless  executed  in  the  presence  of  sabscrib- 
ing  witnesses,  and  with  certain  formalities  provided  by  statutes 
regulating  that  subject.  The  object  of  these  acts  was  simply  to 
provide  instruments  of  evidence  to  dispense  with  the  production 
of  the  subscribing  witnesses  in  support  of  title  by  devise.  As  was 
said  by  Chief  Justice  Beasley,  the  intention  was  to  make  them 
prima  facie  evidence  for  the  sake  of  convenience.  Otterson  v. 
Hoffoid,  36  N.  J.  Law,  129-133.  If  the  will,  as  probated,  showed 
a  will  executed  in  such  s  manner  as  was  reqaired  for  a  valid 
devise  of  lands,  the  record  of  the  probate,  or  a  transcript  thereof, 
was  prima  facie  evidence  of  the  title  of  the  devisee.  If  the  recori 
did  not  exhibit  a  will  so  executed,  the  record  or  transcript  went 
for  nau^t  Den.  v.  Allen ;  2  N.  J.  Law,  35,  38,  42,  43 ;  Allaire 
T.  Allaire,  37  N.  J.  Law,  312,  318,  319,  39  N.  J.  Uw,  113.  The 
act  of  1846,  which  applies  to  foreign  wills,  must  receive  the  same 
eongtnicti<m ;  for  by  the  third  section  of  that  act  it  is  declared 
that  such  record,  or  certified  copies  thereof,  should  be  evidence 
in  the  same  manner,  and  have  the  same  force  and  effect,  as  if  such 
will  had  been  proved  in  the  usual  manner,  under  the  existing 
laws  of  this  state.    It  was  so  decided  in  Allaire  v.  Allaire,  supra. 

It  was  contended  by  the  plaintiff,  to  sustain  this  devise,  that 
the  act  of  1886  (Snpp.  Bevision,  775),  requires  a  broader  con- 
struction. The  argoment  was  based  npon  the  phrase,  "shall  de- 
sire to  have  the  same  recorded  in  this  state  for  the  porpose  of 
making  title  to  lands  or  real  estate  in  this  state, ' '  and  the  fact 
that  conveyances  theretofore  or  thereafter  made  by  executors  or 
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deriaees  were  rslidated.  The  reason  for  the  introduction  of  the 
words  above  quoted,  with  respect  to  the  purpose  for  which  such 
will  was  recorded,  is  apparent.  The  act  of  1846  contemplated 
letters  testamentary,  or  of  administration  upon  the  recording  of 
the  will,  and  required  a  bond,  with  security  from  aon-residents 
for  the  faithful  administration  of  the  testator's  estate.  In  some 
instances  the  record  of  a  foreign  wiU  in  this  state  was  needed  ex- 
clusively as  a  muniment  of  title,  without  any  administration  on 
the  testator's  estate.  The  supplements  of  1866  and  1886  were 
designed  to  meet  this  situation  of  affairs.  Provision  was  therein 
made  for  recording  the  will  for  the  sole  purpose  of  making  title 
to  lands  or  real  estate  in  this  state  without  letters  testamentary 
or  of  administration  thereon,  and  consequently  without  any  bond 
for  the  administration  of  the  testator's  estate.  And  it  will  be  ob- 
aerred  that  in  every  instance  in  these  statutes,  in  which  the  effect 
of  such  a  record  is  declared,  it  is  declared  that  such  will,  upon 
being  recorded,  "shall  have  the  same  force  and  effect,  in  respect 
to  all  lands  and  real  estate  whereof  the  testator  died  seized,  as  if 
Baid  will  had  been  admitted  to  probate,  and  letters  testamentary 
or  of  administration  with  the  will  annexed  had  been  issued  in  this 
state";  and  that  conveyances  of  such  real  ^tate  by  the  executor 
or  devisee,  "shall  be  as  valid  as  if  said  will  had  been  admitted 
to  probate,  and  letters  testamentary  or  of  administration  with  the 
will  annexed  had  been  issned  in  this  state. '  *  In  this  language  the 
legislature  expressed  a  purpose  to  put  such  a  will,  when  recorded, 
on  the  same  footing,  with  respect  to  lands,  as  wills  recorded  un- 
der the  act  of  1866.  The  language  in  which  these  statutes  are 
expressed  gives  no  countenance  to  the  supposition  that  the  legis- 
latare  intended  to  suspend  the  statute  concerning  wills,  with  re- 
spect to  lands  in  this  state,  in  favor  of  foreign  testators ;  or  to 
^ve  the  record  of  foreign  wills  an  effect  which  it  has  not  ^ven  to 
domestic  wills,  duly  probated  in  our  courts.  The  whole  of  the 
legislation  with  respect  to  the  force  and  effect  of  the  probate  and 
recording  of  wills,— domestic  or  foreign, — upon  the  title  to  lands, 
is  of  the  same  character.  The  record  of  probate,  or  a  transcript 
thereof,  is  made  competent  evidence  dispensing  with  proof  by  the 
subscribing  witnesses ;  leaving  the  legal  effect  of  the  will,  as  a 
devise  of  lands,  to  be  determined  as  it  would  be  if  the  original 
will  was  produced  and  proved.    The  testator's  will,  if  produced 
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and  proved,  wonld  be  iDoperative  to  devise  lands  in  this  state. 
It  acquired  no  additional  force  from  the  recording.  A  certiS- 
cate  will  be  made  that  the  title  to  the  lands  in  question  did  not 
pass  under  the  testator's  will,  but  descended  to  his  heirs  at  law. 

In  preparing  this  opinion,  I  have  not  overlooked  the  fact  that 
npon  the  testator 's  death,  in  1885,  the  lands  in  question  descended 
to  his  heirs  at  law,  and  that  their  title  was  Vested  before  the  act 
of  1886  was  passed.  But  ioasmnch  as  the  act  of  1882,  which  was 
in  force  when  the  testator  died,  is,  in  all  respects  material  to  this 
controversy,  identical  with  the  act  of  1886,  I  preferred  to  con- 
sider the  case  as  if  controlled  by  the  latest  act  on  this  aabject 


VAUGHN  V.  BAREET. 
5  Vt.  333.    1833. 

This  was  an  action  of  debt  on  judgment  brott^t  by  Wm, 
Vaughn,  administrator  upon  the  estate  of  John  W.  Mott,  de- 
ceased, late  of  the  city,  county  and  state  of  New  York.  The  writ 
in  this  case  was  dated  and  served  on  the  first  of  September,  A.  D. 
1831.  It  was  alleged  in  the  declaration  that  the  judgment  was 
recovered  by  John  W.  Mott,  aforesaid,  against  the  defendant,  by 
the  consideration  of  the  Rutland  coon^  conrt,  at  their  term,  be- 
gan and  holden  at  said  Rutland  on  the  2d  Monday  of  Sept.  A.  D. 
1826,  for  the  sum  of  font  hundred  and  fifty-seven  dollars  and 
nine  cents,  for  damages  and  costs,  and  that  no  part  of  said  judg- 
ment has  been  paid  except  $309.88,  being  part  of  the  damages 
which  had  been  allowed  against  the  estate  of  Erastns  Barker, 
leaving  the  sum  of  one  hundred  and  thirty-six  dollars  and  two 
cents  damages,  and  the  further  sum  of  twelve  dollars  and  nine 
cents  costs,  making  in  whole  #148.11,  being  the  residue  of  said 
judgment.  The  defendant  pleaded  that  after  the  recovery  of  said 
judgment  and  before  the  commencement  of  this  snit,  to-wit,  on 
the  20th  of  October,  1827,  Henry  Mott,  of  the  said  city  of  New 
York,  was  regularly  appointed  administrator  by  James  Campbell, 
surrogate  of  the  said  city  of  New  York,  upon  the  estate  of  the 
said  John  W.  Mott ;  and  that  afterwards,  to-wit,  on  the  24th  day 
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of  NoTsmber,  A.  D.  1830,  the  said  Henry  Mott  aa  administrator 
as  aforesaid,  for  a  valuable  consideration  ezecnted  to  the  aaid 
Jaazsniah  a  discharge  of  said  jadgment  in  favor  of  said  John 
W.  Mott.  To  thia  plea,  the  plaintiff  replied  that  prior  to  the  said 
24th  day  of  November,  A.  D.  1830,  the  time  at  which  the  said 
Henry  Mott  discharged  the  judgment,  to-wit,  on  the  third  of 
April,  A.  D.  1830,  the  aaid  William  Yaae^  was  regalarly  ap- 
pointed administrator  apon  the  estate  of  the  aaid  John  W.  Mott, 
by  the  probate  court  for  the  district  of  Rutland,  but  there  was  no 
profert  of  the  records  of  said  probate  conrt.  And  that  the  de- 
fendant at  the  time  of  the  recovery  of  the  said  judgment  against 
him  in  favor  of  the  said  John  W.  Mott,  and  long  before  and  ever 
since,  has  been  and  still  is  an  inhabitant  of  the  state  of  Vermont, 
residing  in  said  probate  district,  and  not  a  citiz^i  or  inhabitant 
of  the  state  of  New  Tort  To  which  replication  there  was  a  gen- 
eral demurrer  and  joinder  in  the  demurrer.  The  county  court 
rendered  judgment  for  the  plaintiff,  and  the  defendant  excepted; 
whereupon  the  case  oomai  here  for  reconsideration. 

Phelps,  J.  It  appears  that  John  W.  Mott,  being  a  citizen  and 
resident  of  New  York,  obtained  a  judgment  against  the  de- 
fendant, and  afterwards  died  in  New  York.  Administration  of 
his  effects  was  there  committed,  by  the  surrogate,  to  Henry  Mott, 
and  administration  of  the  effects  of  J.  W.  Mott  in  this  state,  was 
granted  to  the  plaintiff,  by  the  probate  court,  for  the  district  of 
Bntland  within  which  the  defendant  resided.  Subsequently  the 
defendant  obtained  a  discharge  from  Henry  Mott,  and,  the  plain- 
tiff having  brought  thia  action,  the  defendant  pleads  that  dia- 
cha^e  in  bar.  The  question  is,  will  the  discharge  avail  himf 
The  disposition  of  effects  left  vacant  by  the  decease  of  the  owner 
has  ever  been  regarded  as  a  matter  strictly  of  local  joriadiction. 
It  is  indeed  a  proceeding  in  rem;  and  in  every  country,  is  con- 
aidered  as  falling  within  the  jurisdiction  of  the  particular  state, 
province  or  district,  in  which  the  effects  are  situate. 

In  England,  where  this  subject  is  committed  to  the  ordinary, 
if  there  are  effects  in  two  dioceses,  administration  must  be  taken 
in  the  provincial  court ;  Emd  if  there  are  effects  in  two  provinces, 
i.  e.,  within  the  jurisdiction  of  the  two  archbishops,  administra- 
tion must  be  taken  in  both.  The  reason  given  is,  that  they  are 
each  supreme  jurisdictions,  and  neither  can  act  in  the  other. 
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Bac.  Abr.  tit.  " Executora, "  E;  Hardress,  216;  1  Salt  39-40; 
3  Bt.  Comm.  509.  So  no  notice  ia  taken  there,  of  administration 
granted  abroad,  nor  does  a  grant  of  administration  in  England 
extend  to  the  colonies.  The  same  view  of  the  subject  haa  ever 
been  taken  in  the  United  States.  Hence,  an  administrator  ap- 
pointed in  a  foreign  state  has  no  aathority  in  the  United  States. 
Graeme  v.  Harris,  1  DalL  456;  Dixon  v,  Ramsay,  3  Cranch,  319; 
Lewis  V.  McFarland,  9  Cranch,  151;  Selectmen  of  Boston  v. 
Boylston,  2  Mass.  384.  So  letters  of  administration  granted  in 
one  of  the  states  are  of  no  authority  in  another.  This  point  has 
been  repeatedly  decided  by  the  courts  of  the  United  States.  See 
Fenwick  v.  Sears,  1  Cranch,  259 ;  Dizon  v.  Ramsay,  3  Cranch, 
319 ;  Champlin  v.  Tilley,  3  Day,  304,  Fed.  Cas.  No.  2,586.  It  has 
been  so  held  in  Maine  (see  Steams  v.  Bnmham,  5  Greenl.  261) ; 
in  New  Hampshire  (see  Sabin  v.  Gibnan,  1  N.  H.  198) ;  in  Massa- 
chusetts (see  Goodwin  v.  Jones,  3  Mass.  514) ;  Selectmen  of  Bos- 
ton v.  Boylston,  2  Mass.  384;  Borden  v.  Borden,  5  Mass,  67; 
Richards  v.  Dutch,  8  Mass.  506;  Stevens  v.  Gaylord,  11  Mass. 
256) ;  in  Coimectient  (see  Riley  v.  Riley,  3  Day,  74;  Stanton  v. 
Holmes,  4  Day,  87) ;  and  similar  decisions  have  been  had  in  Vir- 
ginia,  Kentucky,  Ohio,-and  North  Carolina.  So  far  indeed  has 
this  doctrine  been  carried,  that  in  some  states,  they  do  not  hold 
an  administrator  appointed  abroad  responsible  within  th^r  ju- 
risdiction, nor  an  administrator  appointed  within  (be  state,  re- 
sponsible for  effects  received  out  of  their  jurisdiction.  See  2,  5 
and  8  Mass.,  cited  above. 

This  subject  has  also  been  before  our  courts,  and  nmilar  deci- 
sions had.  See  Dodge  v.  Wetmore,  Brayt.  92;  also,  Lee  v. 
Havens,  Id.  93.  The  case  of  Lee  v.  Havens  is  strictly  in  point 
with  the  present.  In  that  case  an  administrator  appointed  in 
Massachusetts  had  attempted  to  evade  our  jurisdiction,  by  in- 
dorsing a  note  due  from  a  citizen  of  this  state  to  his  intestate 
there.  A  suit  was  brought  by  the  endorser,  but  the  court  held 
the  indorsement  nugatory  as  the  administration  had  no  interest 
in,  or  control  over,  the  note  in  question.  In  short,  if  the  courts 
of  this  state  have  jmnsdiction,  it  follows  that  the  coorts  of  no 
other  state  can  have.  The  idea  of  a  concurrent  jurisdiction,  in 
Quch  a  case,  is  absurd  and  impracticable.  If  any  reason  be  neces- 
sary to  show  the  propriety  of  the  decisions  on  this  subject,  it  ia 


tvGoogle 


TADOHN    T.   BARRBT.  301 

found  in  the  obvioiu  propriety,  not  to  Bay  necessity,  of  protect- 
ingr  the  rights  of  our  own  citizens  who  may  be  creditots  of  the 
intestate.  To  sofFer  Uie  effects  of  the  intestate  to  be  oloined, 
without  attending  to  these  rights,  is  an  act  of  comity  to  other 
jurisdictions  which  no  state  does,  or  will  exercise.  An  idea  seems 
to  hare  been  entertained,  that  the  jurisdiction  over  the  debt  in 
this  case  followed  the  person  of  the  creditor.  But  it  is  to  be  ob- 
served, that  jurisdiction,  or  the  right  of  administration  in  re- 
spect to  debts  due  a  deceased  person,  never  follows  the  residence 
of  the  creditor.  They  are  always  bona  notahilia,  unless  they  hap- 
pen to  fall  within  the  jurisdiction  where  he  resided.  See  Eac. 
Abr.  "Executors,"  E;  Cro.  Eliz.  472.  Judgments  are  bona  nota- 
bilia  where  the  record  is  (Ld.  Baym,  855;  Carth.  149;  8  Mod. 
244;  Anon.,  6  Qeo.  II.,  cited  by  Selw.),  specialties,  where  they 
are  at  the  time  of  the  creditor's  decease  (Lum  v.  Dodson,  cited 
in  Selw.  N.  P.;  Byron  v.  Byron,  Cro.  Eliz.  473),  and  simple  con- 
tracts where  the  debtor  resides  (Carth.  373 ;  Salk.  37;  Ld.  Raym. 
562). 

An  attempt  is  also  made  to  support  this  defence  upon  the  rule 
of  lex  loci  contractus.  This  rule  in  most  cases  is  founded  upon 
the  supposed  intent  of  the  parties.  Further  than  this  it  is  a 
matter  of  comity  merely,  as  no  independent  state  is  bound  to 
execute,  or  be  gowmed  by,  the  laws  of  another.  To  apply  the 
rule,  however,  to  a  case  like  the  present,  and  permit  the  interfer- 
ence of  another  state  with  subjects  falling  within  oar  jurisdic- 
tion, would  be.  an  abandonment  of  our  sovereignty.  AU  trans- 
actions taking  place  in  New  York,  upon  matters  subject  to  their 
jurisdiction,  if  regular  by  their  laws,  wonld  be  properly  regard- 
ed here.  A  judgment  rendered  there  if  the  parties  and  subject- 
matter  are  within  their  jurisdiction,  wonld  be  held  conclusive; 
and  even  the  act  of  a  sheriff  executed  there  would,  under  like 
circumstances,  be  esteemed  vfJid,  if  called  in  question  here.  But 
we  should  hardly  concede  to  their  courts  the  power  of  acting 
npon  the  title  of  our  lands,  or  to  their  sherifife  that  of  disposing 
of  them  at  auction. 

The  judgment  of  the  oonnty  ooort  is  therefore  affirmed. 
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Coneennng  the  Payment  of  Debts  and  Legade*.* 

BMLL  y.  WBIGHT  ET  AL. 

112  N.  ¥.  129.    1889. 

Appeal  from  sapreme  court,  general  term.  Second  depart- 
ment. 

Action  by  Job  Seaman  Benjamin  against  William  H.  'Wrij^t, 
executor,  etc.,  of  Job  Seaman,  deceased,  and  James  0.  Cronk  anil 
Matilda  Cronk,  for  a  legacy  given  to  the  plaintiff  by  said  will, 
to  require  an  account  by  the  executor,  and,  in  case  of  a  deficiency 
of  the  personalty,  to  charge  plaintiff's  legacy  on  the  real  estate. 
The  latter  two  defendanta  were  residuary  legatees.  Pending  the 
action  the  plaintiff  died,  and  it  was  revived  in  the  name  of 
Rowland  Brill,  his  administrator.  The  special  term  adjudged 
the  legacy  a  charge  on  the  realty,  which  was  afBrmed  on  appeal 
to  the  general  term  (44  Hon,  62S,  mem.),  and  the  defendants 
again  appeal. 

Andrews,  J.  Where  in  a  will  graeral  legacies  are  given,  fol- 
lowed by  a  ^ft  of  all  the  rest  and  residue  of  the  real  and  per- 
Eonal  property  of  the  testattH*  by  a  residuary  clause  in  the  usual 
form,  and  nothing  more,  it  most  now,  we  think,  be  regarded  as 
the  established  rule  in  this  state  that  the  language  of  the  will 
alone,  unaided  by  extrinsic  circumstances,  is  insufSeient  to 
charge  the  legacies  upon  the  lands  included  in  the  residuary  de- 
vise. This  was  clearly  the  opiniwi  of  Chancellor  Kent  in  the 
leading  case  of  Lupton  v.  Lnpton,  2  Johns.  Ch.  614,  as  ap- 
pears by  his  comment  on  the  case  of  Bmdenell  v.  Boaghton,  2 
Atk.  266;  although  his  judgment  in  that  case  rested  in  part  upon 
the  circumstance  that,  in  the  will  then  under  consideration, 
there  was  a  prior  deriae  which  easily  permitted  an  interpretation 
reddendo  singula  singidis  of  the  residuary  clause.  In  Hoyt  v. 
Hoyt,  85  N.  T.  142,  Polger,  C.  J.,  referring  to  Lupton  v.  Lupton, 
and  other  cases,  justly  stated  that  they  asserted  the  doctrine  that, 
"unaided  and  alone,  the  words  that  make  up  the  usual  residu- 
ary clause  of  a  will  are  not  enough  to  evince  an  intention  in  the 

•See  Sec  104G,  ToL  7,  CydopedU  of  Law. 
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testator  to  charge  a  general  legaey  upon  real  estate,"  bat  the 
question  vas  not  passed  upon  in  that  case. 

The  courts,  however,  have  held  that  a  gift  of  general  legacies, 
followed  by  a  general  residuary  clause,  is  not  inconsistent  with 
an  intention  on  the  part  of  a  testator  to  charge  the  legacies  on 
the  land.  They  have  therefore  permitted  extrinsic  circumstances 
to  be  considered  for  the  purpose  of  ascertaining  the  actual  in- 
tention of  the  testator,  and  in  some  eases,  by  reading  the  lan- 
guage of  the  will  in  the  light  of  the  circumstances,  have  inferred 
an  intention  to  charge  legacies  on  the  land,  and  given  effect  to 
such  intention,  although  the  language,  considered  independently 
of  the  circumstances,  would  not  alone  justify  such  an  inferenue. 

The  cases  of  Wiltaie  v.  Shaw,  100  N.  T.  191,  3  N.  E.  331,  and 
McCom  T.  MeCom,  100  N.  T.  511,  3  N.  E.  480,  illustrate  very 
clearly  the  attitude  of  this  court  upon  the  subject  Both  were 
casea  substantially  of  wills  giving  general  legacies,  followed  by 
the  usual  residuary  clause.  In  each  the  question  was  whether 
the  legacies  were  charged  on  the  land.  In  Wiltsie  v.  Shaw  it  ap- 
peared that  the  testator  left  a  large  personal  estate,  ample  for 
the  payment  of  debts  and  legacies;  and,  no  other  circumstuice 
appearing,  it  was  held  that  a  legacy  given  by  the  testator  in  his 
will,  in  trust  for  a  son,  was  not  a  charge  on  the  lands  which 
passed  to  the  testator's  daughter  under  the  residuary  clause.  In 
McCom  v.  McCom  the  legatees  were  the  wife  and  son  of  the  tes- 
tator, and  the  gift  of  the  legacies  was  followed  by  the  usual 
residuary  clause,  under  which  all  the  testator's  real  estate  passed 
to  four  other  children.  It  appeared  that  the  will  was  made  the 
day  before  the  testator's  death,  and  titaX  his  personal  estate  was 
insufGeient  to  pay  his  funeral  expenses.  The  legacies  to  the  tes- 
tator's wife  and  son  were  mere  pretenses,  "unless  meant  to  be 
a  charge  on  the  real  estate."  Under  these  circumstances,  the 
court  held  that  the  legacies  were  intended  to  be  charged  on  the 
realty,  and  sustained  the  claim  of  the  legatees. 

We  think  the  cases  in  this  state  establish  these  two  proposi- 
tions :  First,  that  general  language  is  a  will  giving  legacies,  fol- 
lowed by  the  usual  residuary  clause,  is  alone  insufficient  to  charge 
the  legacies  on  the  realty;  and,  second,  that  such  language  will 
justify  such  charge  if  it  is  made  to  appear  by  extrinsic  circum- 
stances, such  as  may  under  the  rules  of  law  be  resorted  to,  to 
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aid  in  the  interpretation  of  written  instminents,  that  it  was  the 
testator's  intention  that  the  legacies  should  be  charged  on  the 
land.  The  rule  in  England,  and  in  aome  of  the  states  in  this 
country,  and  in  the  United  States  supreme  eoort,  ia  different 
from  the  rule  in  this  state.  The  cases  are  cited  in  Hoyt  v.  Hoyt, 
supra.  In  Greville  t.  Browne,  7  H.  L.  Caa.  689,  it  was  regarded 
as  having  been  long  settled  in  England  that  where  legacies  are 
given  generally  and  the  rest  and  residue  of  the  real  and  personal 
estate  is  afterwards  given  in  one  mass,  the  legacies  are  a  char^ 
on  the  residuary  real,  as  well  as  the  personal  estate.  Bat  aome 
of  the  judges  were  of  the  opinion  that,  if  the  question  was  res- 
nova,  the  natural  construction  of  the  langnage  would  lead  to  the 
opposite  conclusion. 

Under  the  rule  in  this  state,  we  think  the  legacy  of  $2,000 
given  by  the  wiQ  of  Job  Seaman  to  his  nephew  Job  S,  Benjamin 
was  not  charged  on  the  real  estate  which  passed  under  the  reisidu- 
ary  clause  to  James  0.  Cronk  and  Matilda  Cronk.  The  will  is 
very  simple,  and  is  partly  printed  and  partly  written.  After  the 
usual  introductory  clause,  the  will  proceeds  as  follows:  "First, 
after  all  my  lawful  debts  are  paid  and  discharged,  I  give  and  be- 
queath to  Job  S.  Benjamin  the  sum  of  two  thousand  dollars,  to 
be  paid  to  Tiim  within  three  months  after  my  decease ;  secondly, 
I  give  and  bequeath  all  the  rest  and  residue  of  my  real  and  per- 
sonal estate,  of  whatsoever  name  or  nature,  to  James  0.  Cronk 
and  Matilda  Cronk,  to  each  the  one-half  part  thereof.  Likewise, 
I  make,  constitute,  and  appoint  William  H.  Wright"  executor, 
etc. 

It  is  claimed  that  the  words  in  the  first  danae,  viz.,  "after 
all  my  lawful  debts  are  paid  and  discharged,  I  give,"  etc.  (which 
were  printed),  indicate  an  intention  to  constitute  the  whole  es- 
tate, real  and  personal,  a  fund  for  the  payment  in  the  first  in- 
stance of  the  debt  and  legacy.  The  direction  as  Ut  the  payment 
of  debts  was  forma!  and  conventional  merely.  The  law  charges 
the  debte  of  a  decedent  upon  his  real  estate,  if  the  personal  estate 
is  insufficient  to  pay  them.  The  debts  owing  to  the  testator 
amounted  only  to  $114.11,  and  his  personal  property  was  ap- 
praised at  $2,643.07,  and  produced  $3,553.36.  Similar  language 
was  in  the  will  considered  in  the  case  In  re  Bocheater,  110  N.  T. 
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159,  17  N.  E.  740,  and  was  held  uutifBcieDt  to  create  a  ehai^  on 
the  realty. 

The  eztringic  circmnetances  do  not  tend  to  show  an  intention 
on  the  part  of  the  testator  to  charge  the  legacy  on  hia  real  estate. 
Except  for  the  expenses  allowed  against  the  estate,  growing  out 
of  a  contest  mi  the  probate  of  the  will,  instituted  by  the  legatee 
and  a  niece  of  the  testator,  and  in  subsequent  proceedings  on  an 
accounting  by  the  executor,  the  personal  estate  left  by  the  tes- 
tator would  have  been  ample  to  have  paid  the  legacy  and  the  or- 
dinary expenses  of  administration.  The  legatee  was  of  kindred 
to  the  testator,  and  the  residuary  devisees  and  legatees  were 
strangers  in  blood ;  but  they  became  members  of  his  family  when 
they  were  children  and  lived  with  him  until  his  death,  one  for 
the  period  of  20  and  the  other  for  25  years.  The  testator's  wife 
was  infirm  and  crippled,  and  died  a  short  time  before  the  tes- 
tator, and  they  had  no  children  or  direct  descendants  living.  'We 
perceive  no  circumstance  which  takes  the  case  oat  of  the  general 
rule.  The  condition  of  the  testator's  property,  when  the  will 
was  made,  in  1879,  four  years  before  his  death,  is  not  shown. 
He  was  a  small  farmer,  and  it  is  quite  probable  that  his  circum- 
stances had  not  materially  changed  dnring  that  time.  It  may  be 
assumed  that  the  testator  intended  that  the  legacy  to  his  nephew 
should  be  paid.  But  there  ia  no  presumption  that  when  the  will 
was  made  his  personal  estate  was  not  adequate  for  that  purpose. 
If  it  was  not,  and  the  fact  was  material,  the  burden  of  establish- 
ing it  was  upon  the  legatee,  who  in  this  proceeding  is  seeking  to 
eharge  the  real  estate  in  a  case  where  the  language  of  the  will 
does  not  aflSrmatively  show  that  this  was  the  intention  of  the  tes- 
tator. It  is  quite  significant  of  his  actual  intention  that  he 
directs  the  legacy  to  be  paid  within  three  months  after  bis  death, 
and  gives  no  power  of  sale  to  his  executor. 

We  think  the  judgments  below  ^ould  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  executor  appellant  in  all  courts 
against  the  respondent,  but  without  cwts  to  the  other  defendants. 

All  concur. 
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HOOVBE  T.  HOOVER. 
5  Pa.  8t.  351.    IBS. 

Appeal  from  the  orphans'  court  of  Cumberland. 

The  petition  (or  bill)  stated  that  John  Hoover  devised  a  tract 
of  land  to  his  son  David,  yielding  and  paying  out  of  the  same 
$7,250,  in  instalmentB  of  $700;  the  first  payable  in  az  months 
after  testator's  decease,  the  second  in  eighteen  months  thereafter, 
and  the  remaining  instalments  yearly.  Out  of  the  first  instal- 
ment a  legacy  of  $500  was  given  to  the  petitioner.  Of  the  resi- 
due, portions  were  given  to  the  testator's  other  children,  and  the 
amount  undisposed  of,  with  the  residue  of  the  estate,  was  given 
equally  among  all  the  children.  The  petition  then  averred  the 
acceptance  of  the  land  devised,  prayed  an  order  of  sale,  etc. 

The  answer  of  the  devisee  admitted  the  will,  of  wluch  he  and 
another  were  executors,  and  averred  a  settlement  of  an  adminis- 
tration acconnt,  by  which  it  appeared  he  had  paid  debts  of  the 
estate  beyond  the  assets  $1,683.63,  and  that  debts  yet  remained 
unpaid,  which,  with  that  sum,  amounted  to  $4,453.  It  further 
averred  there  were  no  assets  nor  any  annual  payment  due  out  of 
the  land  which  reap<Hident  could  apply  to  the  payment  of  lega- 
cies. That  testator  bad  made  no  provision  by  his  will  for  pay- 
ment of  his  debts,  and  that  the  estate  woold  not  be  sufficient  to 
pay  all  the  legacies  when  the  assets  came  to  hand,  but  that  they 
must  abate  ratably. 

The  complainant  demurred,  and  the  court  dismissed  the  bilL 

BeUj,  J.  It  is  admitted  by  the  defendant's  answer,  as  indeed 
it  could  not,  with  any  show  of  reason,  have  been  denied,  that  the 
sum  of  $7,250,  bequeathed  l^  the  testator  to  be  paid  to  his  chil- 
dren in  the  proportions  and  at  the  time  mentioned  in  his  will,  is 
a  charge  upon  the  lands  devised  to  David.  It  is  also  admitted 
that  the  latter,  in  pursuance  of  the  will,  toc^  possession  of  the 
lands  devised,  and  still  continues  in  the  seisin  and  occupation 
of  them.  Upon  these  facts  alone,  it  is  not  to  be  disputed  that, 
having  taken  the  land  cum  onere,  he  is  bound  to  pay  to  his 
brothers  and  sisters  their  several  legacies  as  they  respectively 
fall  due,  and  this  liability  may  be  enforced  by  a  proceeding  in 
the  orphans'  court,  such  as  has  been  instituted  here,  under  tiie 
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Statute  giving  the  specific  remedy.  By  the  terms  of  this  wiU,  not 
only  is  a  lien  created  on  the  land  devised,  but  the  devisee,  im- 
mediately npon  his  acceptance  of  it,  became  personally  respon- 
sible to  the  legatees  for  the  amount  of  their  respective  legacies. 
As  is  said  in  Glenn  v.  Fisher,  6  Johns.  Ch.  33,  a  case  which  can- 
not, in  this  particular,  be  distinguished  from  the  present,  by  ac- 
ceptance, the  devisee  becomes  absolutely  bound  for  the  legacies, 
and  cannot  set  np  any  condition  precedent  to  it,  for  the  law 
makes  none.  He  who  accepts  a  benefit  onder  a  will  must  con- 
form to  all  its  provisions,  and  renonnce  every  right  inconsistent 
with  them.  To  the  same  effect  is  the  doctrine  of  our  own  ease  of 
Zobach'a  Case,  6  Watts,  167,  which,  in  its  leading  features,  is 
also  very  similar  to  the  present.  The  testator,  said  Mr.  Justice 
Kennedy,  in  delivering  the  opinion  of  the  court,  not  only  intend- 
ed to  charge  the  land,  but  to  make  it  a  personal  charge  on  the 
devisee,  and  he  became  personally  liable  on  taking  possession 
under  the  will.  These  distinct  liabilities  are  illustrated  by  the 
consideration  that  the  estate  given  to  David  may  be  treated  as  an 
estate  on  condition.  In  a  will,  no  precise  form  of  words  is  neces- 
sary to  create  a  condition.  Any  expressions  denoting  such  an  in- 
tention will  have  that  effect  Thus  a  devise  to  A,,  "he  paying," 
or  "he  to  pay  £500  in  one  year  after  my  decease,"  would,  it  is 
said,  be  a  condition  for  the  breach  of  which  the  heir  might  enter. 
2  Pow.  Dev.  251;  Bamardiston  v.  Fane,  2  Vem.  366;  1  Eq.  Cas. 
Abr.  109,  pi.  8.  But  in  snch  a  case  equity  would  afford  relief 
against  the  forfeiture,  on  payment  of  principal,  interest  and 
costs,  (1  Pow.  Dev.  195,  note  7 ;)  and  it  is  not  to  be  doubted  that, 
on  application  of  the  party  entitled  to  payment  out  of  the  land 
devised,  the  devisee  would  be  compelled  to  perform  the  condi- 
tion, on  the  principle  that  no  man  shall  be  allowed  to  disappoint 
a  will  under  which  he  takes  a  benefit.  Per  Eyre,  Chief  Banm, 
in  Blake  v.  Bunbnry,  1  Yesv  Jr.  523.  But  the  defendant,  David 
Hoover,  endeavors  to  escape  from  the  responsibility  he  has  thus 
assumed,  by  showiug  that,  although  five  instalments  of  $700  each 
were  due,  and  payable,  under  the  will  of  the  testator,  at  the  time 
the  plaintiff  filed  his  bill  in  the  orphans'  court,  these  were  not 
eufi^cient  in  amount  to  cover  a  balance  of  debts  remaining  due 
from  the  testator's  estate,  after  exhausting  the  personal  estate 
and  other  lands  not  devised;  and,  therefore,  he  aveis  "there  are 
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oo  assets  of  the  estate  of  the  said  John  HooTer,  deceased,  in  IdB 
hands,  which  he  coald  apply  to  the  payment  of  the  legacy  of 
Michael  Hoover,  nor  is  there  any  annaal  payment  dne  and  pay- 
able ont  of  the  land  so  as  aforesaid  devised  to  him,  which  he  can 
legally  and  aafely  apply  to  the  payment  of  the  said  legacy  or  any 
part  thereof."  This  averment  proceeds  apon  the  notion  that, 
although  the  a^regate  sum  chained  on  the  land,  and  vhich,  as 
we  have  seen,  baa  become  the  personal  debt  of  the  devisee,  ia  di- 
rected to  be  paid  in  ascertained  legacies  and  by  way  of  residuary 
bequest  to  the  other  children  of  the  testator,  yet  that  is  snhject 
tQ  be  fint  appropriated  in  payment  of  the  debts  due  from  his 
efrtate,  leaving  only  any  balance  that  may  remain,,  applicable  in 
satisfaction  of  the  legacies,  pro  rata.  This  view  aeema  to  have 
been  adopted  by  the  orphane'  court,  and  to  have  led  it  to  the 
support  of  the  defendant's  answer  by  a  dismiasal  of  the 
plaintiff's  bill  with  costs.  But  in  this,  we  are  of  opinion  the 
court  was  clearly  wrong.  Viewed  as  a  personal  liability  attach- 
ing upon  the  devisee,  there  can  be  no  pretence  whatever  to  e^ 
the  plaintiff's  legacy  is  liable  to  be  defeated  by  the  fact  that 
the  testator  died  indebted  in  a  larger  amount  than  his  personal 
estate  was  sufficient  to  discharge.  This  legacy  is  made  directly 
payable  by  the  devisee  to  the  legatee,  without  the  intervention  of 
the  executor,  who  alone,  has  to  do  with  the  payment  of  his  tes- 
tator's debts.  That  the  devisee  was  also  executor  can  make  no 
difference,  for  the  land  devised  did  not  pass  to  him  in  that  tiiar- 
acter,  hut  as  devisee,  and  his  acceptance  of  it  immediately  raised 
a  promise  to  pay  the  sums  charged  upon  it,  irrespective  of  the 
testator 's  debts.  It  may  he  true  the  latter  acted  upon  a  mistake 
as  to  the  amount  of  these  debts,  and  that  a  consequence  will  he 
E  diminution  of  the  benefit  intended  to  be  conferred  by  him  on 
his  devisee;  still  this  acceptance  by  the  latter  of  the  thing  de- 
vised, subject  to  the  burden  expressly  imposed  on  it,  closes  his 
month  from  averring,  as  a  defence  to  the  plaintiff's  claim,  that 
there  are  no  assets  of  the  estate  of  the  deceased  in  his  hands  ap- 
plicable to  the  payment  of  the  legacy.  The  right  of  the  legatees 
to  claim  payment  at  the  hands  of  the  devisee  does  not  rest  upon 
assets,  as  such,  in  his  possession,  but  upon  his  liability  as  devisee, 
holding  under  the  same  will  that  gives  birth  to  their  interestB.. 
But  if  we  put  out  of  view  tlu  Dersonn!  rpja^onsibilities  of  the 
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devisee,  aii3  treat  this  as  a  case  in  which  a  ch&ncellQr  would  mar- 
tdial  assets  as  between  creditors,  devisees,  and  legatees,  it  will  be 
found  the  defence  set  np  here  is  eqnaJly  unavailing.  In  this 
aspect,  the  legacies  must  be  regarded  as  demonstrative,  and,  in 
some  sort,  partaking  of  the  nature  of  specific  legacies,  as  charged 
Qpon  a  particolar  fund  specially  appropriated  to  their  payment. 
Ward,  Leg.  21.  This  fund  is  the  devised  land  nhieh,  it  is  not 
denied,  is  sufficient  for  the  payment  of  the  balance  of  the  tes- 
tator 'a  debts,  and  the  legaeiea  bequeathed.  The  established  order 
of  the  application  of  the  several  funds  liable  to  the  payment  of 
debts  is  definitively  settled  by  adjudged  cases,  and  is  thus  gener- 
ally stated  by  text  writers  upon  this  subject.  1.  The  general  per- 
sonal estate  not  expressly,  or  by  implication,  exempted.  2. 
Lands  expressly  devised  to  pay  debts.  3.  Estates  descended  to 
the  heir.  4.  Devised  lands,  chained  with  the  payment  of  debts 
generally,  whether  devised  in  terms  general  or  specific  (every 
devise  of  land  being  in  its  nature  specific).  5.  General  i>eca- 
niary  legacies,  pro  rata.  6.  Specific  legacies,  pro  raia.  7.  Real 
estate  devised,  whether  in  terms  general  or  specific.  2.  Pow.  Dev. 
667,  668,  and  cases  there  cited.  In  this  instance  the  first  and 
third  class  of  assets  have  been  exhausted,  without  fully  satisfy- 
ing the  debts;  and  this  testator  did  not  expressly  devise  any 
lands  for  their  payment.  Nor  did  he  charge  any  of  his  lands  with 
the  payment  of  his  debts  generally,  so  far  as  we  are  enabled  to 
ascertain  from  the  paper-book,  which,  however,  does  not  set  out 
the  whole  of  his  will.  But  with  us,  all  the  lands  of  a  decedent, 
whether  descended  or  devised,  are,'  by  law,  charged  with  the  pay- 
ment of  his  debts,  and,  as  is  intimated  in  Manning  v.  Spooner,  3 
Ves.  118,  and  expressly  said  by  Mr.  Justice  Bogers,  in  Walker's 
Estate,  3  Rawle,  241,  a  case  also  turning  upon  the  mode  of  mar- 
shalling assets  in  payment  of  debts;  every  tesstator  is  presumed 
to  know  the  law  of  the  country  in  which  he  lives,  and  to  make 
his  will  in  reference  to  it;  and  he  adds,  that  though  a  clause  in 
wills,  charging  the  testator 's  estate  with  the  payment  of  his  debts, 
is  usual,  it  is  by  no  means  necessary,  for  the  estate  is  equally 
bound  without  such  direction,  and  in  the  order  indicated.  Ac- 
cordingly, in  that  case,  personal  property  bequeathed  to  the 
widow  of  the  testator  was  decreed  to  be  subject  to  the  payment 
of  dsbts,  before  descended  real  estate  could  be  called  on.    It  does 
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not,  however,  follow  from  this,  that  when  no  other  fond  than  the 
personal  estate  is  provided  for  the  payment  of  legacies,  and  this 
ia  swept  away  by  the  creditora  of  the  testator,  the  legatees  are  en- 
titled to  call  upon  the  lands  devised  to  replace  the  amount  ab- 
stracted from  the  personalty,  for  this  would  be  in  contravention 
of  the  order  of  application  I  have  already  stated.  The  rif^t  to 
do  so  seems  to  depend  apon  an  ezpressioii  of  intention  by  the 
testator  to  charge  the  devised  lands  with  his  debts,  in  which  case 
tbe  aaets  will  be  marshalled  in  favor  of  peconiary  and  specific 
legatees ;  lands  so  charged  being  applicable  before  peenniary  or 
specific  legacies.  But  the  c^e  is  very  different  where  the  burdoi 
of  paying  the  legacies  is  specifically  imposed  on  the  devised  land. 
The  devisee  then  takes  it  so  subject,  and,  in  Pennsylvania,  on 
failure  of  tlie  prior  fonds,  also  onerated  with  the  debts.  The 
testator  says  he  shall  pay  the  legacies,  and  the  law  says  he 
shall  pay  Uie  debts.  It  is,  in  this  respect,  like  a  devise  of  mort- 
gaged lands,  charged  by  the  testator  with  the  payment  of  a  sum 
«ertain,  partly  applicable  to  the  discharge  of  legacies  given  to 
other  children  of  the  testator.  When  construing  such  a  devise, 
G.  J.  McKean,  as  the  oi^^au  of  the  court,  observed:  "It  appears 
to  have  been  the  intention  of  the  testator  that  the  legacies,  spe- 
cific and  pecuniary,  should  be  paid,  as  well  as  that  the  devise  of 
the  real  estate  should  take  effect;  and,  if  practicable,  the  assets 
should  be  bo  marshalled  that  the  testator's  intention  in  the  whole 
should  be  carried  into  execution;"  and  it  was,  accordingly,  de- 
cided that  the  specific  and  pecuniary  legacies  bequeathed  to  the 
children,  ought  not  to  be  brou^t  in  ease  of  the  particular  lands 
mortgaged,  for  the  devisee  of  the  real  estate  must  take  it  cum 
onere,  that  is,  subject  to  the  mortgage,  unless  the  residue  of  the 
personal  estate  be  sufficient  to  discharge  it.  In  this  case,  too,  it 
was  apparent  the  testator  had  miscalculated  the  amount  of  his 
debts,  a  circumstance  which  ia  never  allowed  to  defeat  legatees, 
where  a  sufficient  fund  still  remains.  Ruston's  Ez'rs  v.  Roston, 
2  Dall.  243.  A  similar  principle  was  announced  in  the  case  of 
Davies  v.  Topp,  1  Brown,  Ch.  455,  in  note,  where  one  seised  in 
fee  of  considerable  real  estate,  sabject  to  a  mortgage,  by  his 
will  gave  to  his  sister  an  annui^,  during  her  life,  to  be  paid  by 
the  person  who  should  be  seised  of  his  real  estate,  under  Ids  will 
and  also  several  pecuniary  legacies,  the  payment  of  which. 
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together  with  his  debts,  be  charged  npon  all  lufl  real  oaA  per- 
sonal estate,  which  he  devised,  subject  thereto,  to  hia  nephew 
in  tail  male;  and  to  the  same  nephew  he  gave  all  the  rest 
of  his  personal  estate,  subject  to  his  debts,  legacies,  and 
funeral  expenses,  and  appointed  him  executor  of  the  wiU, 
Upon  a  bill  brought  for  an  account  and  application  of  the 
personal  estate,  not  specifically  bequeathed,  in  pajrment  of  debts 
and  legacies,  and  in  case  the  personal  estate  should  not  be 
sufficient,  to  have  the  deficiency  raised  by  a  sale  or  mortgage  of  a 
competent  part  of  the  real  estate,  the  master  of  the  rolls  decreed, 
and  this  decree  was  afterwards  affirmed  by  Lord  Thurlow  on 
appeal,  that  the  personal  estate  not  specifically  bequeathed 
should  be  first  applied  in  payment  of  debts,  funeral  expenses, 
and  legacies,  but  in  case  the  personal  estate  should  be  inaufli- 
cient  for  the  payment  of  debts,  the  balance  due  the  mortgagee 
and  other  specialty  creditors  to  be  raised  by  mortgage  or  sale  of 
certain  freehold  estates,  acquired  of  the  testator  after  making  his 
will,  and  which  had  descended  to  bis  heirs  at  law;  and  in  caae 
these  funds  should  not  be  sufBcient  for  the  payment  of  debts 
and  legacies,  the  deficiency  to  be  made  good  out  of  the  real  estate 
devised  by  the  will,  charged  with  the  payment  of  the  testator  'a 
debts  and  legacies.  In  these,  and  similar  instances,  a  demonstra- 
tive legacy  is  not  suffered  to  fail  while  the  fund  charged  with  its 
payment  holds  good  for  the  purpose.  After  debts,  these  have 
the  primary  claim  upon  the  fund,  and  where  that  fund  is  land 
devised,  the  devisee  is,  if  necessary,  to  be  postponed.  But  here 
the  devisee  claims  to  apply  the  legacies  in  case  of  the  land  upon 
which  they  are  charged,  which,  as  we  have  seen,  cannot  be  done. 
It  follows  that,  under  the  facts  disclosed,  the  orphans'  court 
erred  in  dismissing  the  bill  of  Michael  Hoover,  the  legatee, 
and  its  decree  must,  therefore,  be  reversed. 

Decree  reversed,  and  it  is  ordered  that  the  record  he  remitted 
to  the  orphans'  court,  with  directions  to  proceed. 
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HATS  ET  AL.  y.  JACKSON  ET  AL. 
6  Mate.  US.    1809. 

The  petitioners  alleged,  and  proved  by  the  requisite  doea- 
menta  from  the  probate  .office,  that  the  personal  estate  of  the 
testator  was  insnfficieat,  by  the  sum  of  66,000  dollars,  foe  the 
payment  of  his  just  debts  and  l^acies,  and  thereupon  prayed 
that  they  might  be  licensed  to  convey  ao  ranch  of  the  real  estate, 
of  which  he  died  seized,  as  should  be  sofficient  to  pay  those 
debts  and  legacies,  with  the  charges  of  sale. 

Upon  notice  ordered,  the  heirs  at  law  appeared,  and  smidiy 
questions  arose,  all  of  which  are  discussed  in  the  following  opin- 
ion of  the  court 

Pabsons,  C.  J.  H^ry  Jackaon  made  hia  last  will  on  the  13th 
of  January,  1805,  in  which  he  makes  the  following  disposition 
of  hifi  estate. 

First.  After  all  hia  juat  debts  and  funeral  charges  are  paid, 
he  gives  to  such  of  his  nephews  and  nieces  as  may  snrvive  him, 
fifty  dollars  each.  Also,  he  gives  to  his  sister  Susanna  Gray  in 
fee,  certain  speclfiek  real  estate,  on  condition  that  ahe  does  not 
demand  against  bis  estate  her  portion  of  her  father's  estate 
remaining  in  hia  hands;  and  his  exeeatora  are  to  hold  the  real 
estate,  thus  devised  ber,  upon  the  same  trusts  as  he  held  her  said 
portion. 

Also,  be  gives  to  Mrs.  Hepzibah  C.  Swan  in  fee,  all  the  remain- 
ing part  of  bis  estate,  real  and  personal,  of  which  he  might  die 
seized,  or  which  might  afterwards  descend  to  him  by  gift,  grant, 
as  heir  at  law,  or  otherwise,  to  be  held  in  troat  by  his  executors, 
for  her  sole  use  and  diapoeaL 

And  he  appoints  Judah  Hays  and  Elisha  Sigooroey  his  execu- 
tors. 

Mrs.  Swan,  the  residuary  legatee,  and  also  the  heirs  at  law  are 
before  us. 

The  testator  was  seiuid  of  other  real  estate,  than  that  spe- 
oifieally  devised  to  Mrs.  Gray,  when  he  made  hie  will;  and  be 
afterwards  acquired  other  r«al  estate,  which  on  his  death,  with- 
out a  republication  of  hia  will,  descended  to  his  heirs. 

It  appears  that  Mm  personal  estate,  left  by  the  t 
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insnffleient  to  pay  all  his  debts.  The  heirs  contend  that  the 
lands,  which  wonld  pass  by  the  residuary  devise  to  Mrs.  Swan, 
shall  first  be  applied  to  the  payment  of  the  debts,  before  the 
descended  lands  can  be  called  for.  On  the  other  side,  Mrs.  Swan 
and  the  executors,  who  are  her  trustees,  insist  that  the  descended 
lands  are  first  to  be  appropriated  to  the  pajrment  of  the  debts. 

Whether  we  are  authorized,  on  this  petition,  to  marshal  the 
assets;  and  if  we  are,  in  what  manner  they  are  to  be  marshalled, 
are  the  questions  before  the  court. 

The  case  may  first  be  considered  as  at  common  law,  and  ac- 
oording  to  the  equitable  rules  established  for  marshalling  assets, 
where  there  is  a  will. 

At  common  law,  the  lands  of  a  testator  are  not  assets  in  the 
hands  of  the  heirs,  for  the  payment  of  any  but  specialty  debts, 
where  the  heir  is  bound  expressly  by  the  contract.  And  his 
lands  are  not  bound  for  the  payment  of  any  of  his  debts  in  the 
hands  of  a  devisee,  unless  charged  by  the  testator,  either  gener- 
ally or  specially,  in  his  will.  To  prevent  the  injustice  of  the 
testator,  in  devising  his  lands  without  charging  them  with  the 
payment  of  his  debts,  the  statute  of  3  &  4  W.  &  M.  c.  14,  was 
passed,  by  which  the  lands  in  the  hands  of  a  devisee  are  made 
assets  for  the  payment  of  debts  due  on  specialties.  Since  that 
statute  all  the  lands  of  the  testator,  whether  they  descend  or 
are  devised,  are  charged  by  law  with  the  payment  of  the  credi- 
tors by  specialty;  who  may  also  resort  to  the  personal  estate. 
Bat  creditors  by  simple  contract  can  avail  themselves  only  of  the 
personal  estate,  and  of  such  of  the  lands  as  are  charged  in  the 
will  with  the  payment  of  debts;  unless  when  they  take  the  place 
of  creditors,  who  have  been  paid  out  of  the  personal  estate. 
These  rights  of  the  creditors  remain  uneontrouled  by  any  pro- 
visions, which  a  testator  can  make. 

But  as  between  legatees  and  devisees  who  claim  under  the  will, 
and  the  heirs  who  can  take  only  what  the  testator  has  not  given 
sway,  he  may  regnlat«  the  funds,  oat  of  which  his  debts  shall 
be  paid;  by  which  regulations  they  will  be  bound. 

And  the  general  rule  in  equity  for  marshalling  assets  is  thus 
settled.  1.  The  personal  estate  excepting  specific  bequests,  or 
BQch  of  it  as  is  exempted  from  the  payment  of  debts.  2.  The  real 
estate  which  is  appropriated  in  the  will  as  a  fund  for  the  pay- 


tvGoogle 


814  ABHINISTRATION. 

ment.  3.  The  descesded  estate,  whether  the  testator  was  seized 
of  it  when  the  will  was  made,  or  it  was  afterwards  acquired.  4. 
The  rents  and  profits  of  it,  received  by  the  heir  after  the  testa- 
tor's  death.  And  5.  The  lands  specificaUy  devised,  although  they 
may  be  generally  charged  with  the  payment  of  the  debts,  but  not 
ipeoially  appropriated  for  that  purpose.  And  this  rule  is 
executed  by  a  decree  in  chancery,  according  to  the  rights  of  the 
parties  respectively  intereErted. 

The  laws  of  this  commonwealth,  applicable  to  this  subject,  may 
next  be  considered.  And  here  all  the  personal  estate  of  the  testa- 
tor, and  all  the  real  estate,  of  which  he  died  seized,  whether  de- 
vised or  not,  are  assets  for  the  payment  of  all  his  debts,  whether 
due  by  simple  contract,  or  by  specialty.  Also  by  the  statute  of 
1783,  c.  24,  §  10,  all  estate,  real  or  personal,  undevised  in  any  will, 
shall  be  distribated  as  if  it  were  intestate,  and  the  executor  shall 
administer  upon  it  as  such. 

A  question  has  been  made,  whether  the  executor  must  take 
out  administration  on  sacfa  undevised  estate,  or  whether  he 
shall  administer  it  ex  officio  as  executor.  The  usage  has  been 
to  administer  it  without  a  letter  of  administration :  and  we  are 
satisfied  that  this  usage  is  correct.  There  can  be  no  benefit  to 
any  person,  from  having  two  accounts  opened  by  the  executor 
in  the  probate  office;  and  the  natural  construction  of  this  sec- 
tion supports  the  usB^.  For  the  executor,  by  the  probate  of  the 
will,  has  the  administration  of  the  testate  estate,  according  to 
the  will,  and  on  undevised  estate  he  is  also  directed  to  adminis- 
ter agreeably  to  the  provisions  respecting  intestate  estate. 

According  to  the  strict  rules  of  law,  thtire  can  be  no  undevised 
personal  estate  in  a  will,  where  an  executor  is  appointed :  for  he 
has  all  the  personal  estate,  whether  acquired  before  or  after  the 
will,  in  troat, — first  pay  the  debts  and  then  the  legacies ;  and  if 
any  remained,  it  was  his  own,  unless  the  testator  by  his  provision 
for  the  executor,  had  excluded  him  from  it;  in  which  case  he 
was  trustee  of  the  remainder  for  the  nest  of  kin. 

As  questions  frequently  arose,  whether  the  executor  was  ex- 
cluded from  the  residue  or  not,  the  section  of  the  statute  above 
cited  removed  all  doubt ;  and  the  executor  is  now  in  all  cases 
trustee  of  the  undisposed  residue  for  the  next  of  kin. 

As  to  the  distribution  of  undevised  lands,  this  section  is  merely 
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affinnative  of  the  common  law,  which  gives  to  the  heir  all  unde- 
vised estate.  But  by  the  obligation  imposed  on  the  executor  to 
administer  it  as  intestate  estate,  it  becomes  assets  in  hia  hands 
for  the  payment  of  the  testator's  debts;  and  it  may  be  sold  by 
the  executor,  on  license  for  that  purpose,  or  a  creditor  may  take 
H  in  execution. 

There  ia  another  provi^on,  applicable  to  this  subject,  in  the 
18tb  section  of  this  statute;  where  it  is  enacted,  that  when- 
ever a  testator  In  Ms  will  shall  give  any  chattels  or  real  estate 
to  any  person  or  persons,  and  the  same  shall  be  applied  to  satisfy 
the  debts  of  the  testator,  all  the  other  legatees,  devisees  or  heirs, 
shall  refund  their  proportionable  part  of  such  loss,  and  contri- 
bution may  be  compelled  by  suit. 

From  this  view  of  our  statute  provisions,  it  is  manifest  that 
a  testator  cannot,  by  any  dispositions  in  his  will,  affect  the  rights 
of  ereditors,  who  may,  if  their  debts  are  not  discharged,  enforce 
satisfaction  by  the  levy  of  their  executions  on  any  estate,  which 
was  the  testator's  at  his  decease;  the  whole  of  it  being  assets  in 
the  hands  of  the  executor.  But  it  is  also  manifest  that  the  testa- 
tor may  bind,  by  his  dispositions,  his  legatees,  devisees  and  heirs. 

Hence  results  the  right  and  duty  of  the  court,  in  the  due 
exercise  of  its  jurisdiction,  so  to  marshal  the  assets,  that  as  little 
interruption  be  given  to  the  interests  of  the  claimants  under  the 
will,  and  of  the  heirs,  as  may  consist  with  the  more  perfect  rights 
of  erediton.  This  can  be  done  only  by  a  designation  in  the 
license  of  the  estate,  which  the  executor  may  sell  for  the  payment 
of  debts.  And  when  the  testator,  or  the  law  has  appropriated  an 
adequate  fund  for  the  payment  of  the  debts,  it  would  be  unrea- 
Bonable  for  the  court  to  permit  that  fund  to  lie  by,  and  to  license 
an  executor  to  sell  a  specifick  devise,  and  thns  drive  the  specifick 
devisee  to  his  action  at  law,  for  relief  out  of  the  appropriate 
fund. 

In  what  manner  the  assets  are  in  this  case  tx)  be  marshalled, 
is  the  next  qnestion.  And  in  our  opinion,  the  rule  established  in 
equity,  in  cases  where  all  the  debts  are  due  by  specialty,  is  appli- 
cable in  this  case,  except  as  it  relates  to  the  rents  and  profits  of 
the  descended  estate,  received  after  the  testator 's  death,  which  we 
cannot  come  al  For  in  those  cases  the  whole  estate  personal  and 
real,  as  well  the  devised  as  the  descended  lands,  are  assets  for 
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the  payment  of  all  the  debts.  So  here  the  whole  estate  of  Ja<^- 
son,  the  testator,  including  the  descended  real  estate,  is  assets 
for  the  inyment  of  all  his  debta,  in  the  hands  of  his  execa- 
tOTB.  And  in  both  cases  the  charge  on  the  estate  is  by  operation 
of  law. 

In  this  will  there  is  no  speoifick  bequest  of  any  chattel,  and  no 
exemption  of  any  part  of  the  personal  estate,  from  the  payment 
of  debts.  Therefore  the  whole  of  the  personal  estate,  after  the 
payment  of  the  expenses  of  the  last  sickness,  funeral  charges, 
and  of  the  debts  dne  to  the  government  (if  any),  is  first  to  be 
applied  to  discharge  the  debts.  It  is  also  very  clear,  that  the 
devise  of  lands  to  Susanna  Gray  is  a  specifick  devise,  not  liable, 
by  the  terms  of  it,  to  any  deduction.  The  descended  estate  must 
then  be  applied  to  the  payment  of  the  debts,  before  the  speeifiek 
devise  can  be  resorted  to.  And  the  same  rule  must  apply  to  the 
lands,  which  Mrs.  Swan  can  claim  as  residuary  legatee,  if  the 
devise  of  those  lands  can  be  considered  as  speeifiek  within  the 
intention  of  the  rule. 

Jackson  first  provides  that  his  debts  and  funeral  charges  be 
paid :  He  next  bequeaths  legacies  to  his  nephews  and  nieces,  and 
makes  a  specifick  devise  to  his  sister  Susanna  Qray.  Then  he 
gives  to  Mrs.  Swan  in  fee  all  the  remaining  part  of  his  estate 
real  and  personaL  The  just  construction  of  which  is,  "when  my 
debts  and  funeral  charges,  and  the  legacies  are  paid,  and  the 
specifick  devise  to  my  sister  is  deducted,  then  what  remains 
whether  real  or  personal,  I  devise  in  fee  to  Mrs.  Swan."  If 
nothing  should  remain,  then  nothing  is  devised  to  her. 

We  cannot  therefore  consider  this  devise  of  the  remainder  as 
specifick.  It  is  rather  creating  a  fund  for  the  payment  of  the 
debts  and  legacies,  with  a  devise  of  what  remains,  if  any,  to  the 
residuary  devisee.  If  after  the  personal  estate  was  exbaosted 
by  the  debts,  the  unsatisfied  creditors  should  levy  their  execu- 
tions on  all  the  devised  lands,  excepting  those  specifically  devised 
to  Mrs.  Gray,  Mrs.  Swan  could  not  compel  contribution  by  Mrs. 
Gray  and  the  heirs,  under  the  statute;  because  a  general 
residuary  legatee  cannot  have  contribution,  if  nothing  remains. 
For  in  that  case  nothing  is  given  to  him,  but  on  a  contingency 
that  some  estate  may  remain ;  and  if  no  estate  shall  remain,  then 
nothing  devised  to  him  is  taken  from  him,  to  satisfy  a  creditor 
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of  the  testator.  The  debts  and  legacies,  being  first  to  be  paid, 
are  to  be  considered  as  a  deduction  from  the  propert?  oontam- 
plated  to  be  given:  and  if  after  the  deduction,  there  is  no  re- 
mainder, the  contemplated  bounty  has  wholly  failed,  there  being 
in  fact,  no  object,  on  which  it  could  operate. 

Thus  when  the  testator,  after  mortgaging  lands,  devised  them, 
with  a  clause,  that  the  devisee  pay  off  the  mortgage,  he  can 
resort  to  no  other  part  of  the  estate  for  relief;  but  the  money 
aeeored  is  considered  as  a  deduction  from  the  property  devised. 
Bat  the  case  of  King  v.  King,  3  P.  Wms.  358,  is  in  point.  There 
the  testator  being  seized  of  freehold  lands,  and  of  a  copyhold, 
which  last  he  had  mortgaged,  devised  and  copyhold  to  his 
nephew;  and  after  all  his  debta  were  paid,  he  devised  the  rest 
of  his  estate  real  and  personal  to  his  son,  who  was  bis  heir.  And 
it  was  holden  that  the  import  of  this  devise  was,  that  until  all 
the  debts  were  paid,  nothing  was  devised  to  the  son ;  or  that  when 
the  debts  should  be  paid,  then  and  then  only,  he  should  be  en- 
titled to  the  residue.  We  cannot  therefore  consider  this  reoi- 
doary  devise  to  Mrs.  Swan  as  specifick,  within  the  rule  of  mar- 
shalling assets,  so  that  the  descended  lands  shall  first  be  sold. 

It  has  been  argued  by  the  counsel  for  the  petitioners,  admit- 
ting the  role  to  be  generally  correct,  yet  that  in  this  case  it  ought 
not  to  apply,  because  in  the  residuary  devise  the  testator  gives, 
not  only  all  his  real  and  personal  estate,  of  which  he  was  then 
seized  and  possessed;  bat  all  of  which  he  might  afterwards  die 
Beized;  and  therefore  that  he  contemplated  after  acquired  estate; 
which  although  it  could  not  pass  by  his  will,  yet  was  evidently 
intended  to  pass :  and  that  this  intent  ought  to  be  so  far  executed, 
■8  to  canse  it  to  be  sold  for  the  payment  of  debts,  before  the 
TOiidnary  devise  should  be  applied  for  that  purpose. 

This  ai^fument,  however  ingenioas,  is  not  solid.  For  the  testa- 
tor cannot,  in  his  will  charge  vrith  the  payment  of  his  debts  after- 
porchased  lands,  any  more  than  he  can  devise  them.  And  if  in 
this  case  he  intended  it,  the  intent  was  void.  And  an  intent 
against  law  cannot  affect  this  rule  or  principle  of  law.  Otherwise 
the  rights  of  the  heirs  would  be  implicated  by  a  testamentary 
disposition,  made  before  the  lands  were  acquired  by  the  testa- 
tor. If  this  case  should  be  allowed  as  an  exception,  it  would 
involve  most  reddauy  deviMB:  for  it  is  common  for  the  scriv- 
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ener  to  inelade  expressly  all  the  residue  of  the  estate,  of  irhidi 
the  testator  may  die  seized  or  poaBessed.  We  think  therefore 
that  the  rule  should  be  applied  in  this  case,  without  admitting 
the  exception. 
The  order  of  the  court  was  entered  as  folloira. 
Ordered  that  the  said  executors  be,  and  they  hereby  are  em- 
powered and  licenced  to  raise  the  sum  of by  sale  at  publick 

auction  of  the  houses,  lands,  or  tenements,  of  which  the  said 
Henry  Jackson  died  seized  in  fee,  being  devised  by  him  by  his 
last  will  and  testament ;  excepting  such  part  thereof  as  is  therein 
devised  in  trust  for  his  sister  Susanna  Qray,  and  such  as  may 
have  been  held  by  said  Jackson  to  the  use  of,  or  in  trust  for  any 
other  person  or  persons;  the  said  sum  when  raised,  to  be  applied 
to  the  payment  of  the  debts  aforesaid,  with  the  incidental 
charges  of  sale:  and  if  the  said  sum  cannot  be  raised  by  such 
sale,  it  is  further  ordered,  that  the  said  executors  may  raise  by 
sale  at  publick  auction  of  so  much  of  the  real  estate  of  which  the 
said  Jackson  died  seized,  not  having  devised  the  same  in  and 
by  his  last  wUl  and  testament,  such  further  sum  of  money,  as 
with  the  money  raised  by  the  sale  first  above  ordered,  will  amount 
in  the  whole  to  the  said  sum  of to  be  iq)plied  as  afore- 
said, Ac. 


DAVIDSON  ET  AL.  v.  COON. 
135  Ind.  497.  1890. 

Appeal  from  circuit  court,  Hancock  county;  M.  E.  Fobkni^ 
Judge. 

Eluott,  J.  The  appellee's  complaint  contains  these  allega- 
tions: That  Conrad  Coon  died  the  owner  of  real  estate  of  the 
value  of  $5,000.  That  he  died  testate,  having  executed  a  will, 
and  that  his  will  was  probated  in  due  course  of  law.  That  the 
will  contains  this  proviuoni  "After  the  death  of  my  wife,  I 
direct  that  my  estate  shall  be  divided  in  the  following  manner: 
First,  1  give  to  my  son  Joseph  Coon  the  sum  of  eight  hundred 
dollars  in  money,  to  be  made  out  of  my  estate,  and  I  also  direct 
that  my  son  Joshua  shall  have  three  hundred  dollars,  also  to  be 
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made  out  of  my  estate,  after  the  death  or  marriage  of  my  vife. 
V/hen  the  above  amoimts  of  money  shall  have  been  paid,  I  direct 
that  the  remainder  of  my  whole  estate  ahall  be  equally  divided 
among  my  heira."  The  legacy  bequeathed  to  the  appellee,  Joseph 
Coon,  ia  wholly  unpaid.  That  since  the  testator's  death  the  real 
estate  has  been  conveyed  to  the  appellants.  That  all  of  the  debts 
of  the  testator's  ^tate  have  been  paid  except  the  legacies  be- 
queathed by  him  to  the  legatees  named  in  the  will  That  "the 
estate  has  been  finally  settled,  and  that  there  was  not  then,  oor  is 
there  now,  any  personal  property  with  which  the  legacy  could  or 
can  be  paid," 

The  general  rule  is  that  the  personal  estate  supplies  the  fond 
oat  of  which  legacies  are  to  be  paid.  Duncan  v.  Wallace,  114 
Ind.  169,  16  N.  E.  Bep.  137.  Where  a  specific  devise  of  land  is 
made,  and  a  general  legacy  is  bequeathed,  without  charging  the 
l^acy  upon  the  land  devised,  then  it  is  incumbent  upon  the 
legatee  who  seeks  to  charge  the  land  to  show  that  the  testator 
had  no  personal  estate  at  the  time  the  will  was  executed  out  of 
which  the  legacy  conld  be  paid.  The  reason  for  this  rule  is  that 
where  there  is  a  specific  devise  of  land  to  one,  and  the  bequest 
of  a  general  legacy  to  another,  but  no  express  words  charging 
the  land,  there  must  be  such  facts  as  authorize  the  implication 
that  the  testator  intended  to  charge  the  land.  Where  there  is  no 
personal  property  out  of  which  the  legacy  can  be  paid,  there  is 
reason  for  inferring  that  the  testator  meant  to  chai^  the  land 
specifically  devised,  otherwise  the  bequest  would  be  a  mere 
mockery,  Duncan  v.  Wallace,  gupra;  Hoyt  v.  Hoyt,  85  N.  T. 
142;  MeCom  v.  MeCom,  100  N.  Y.  511,  3  N.  E.  Kep.  480;  Cor- 
wine  V.  Corwine,  24  N.  J.  Eq.  579  j  Lypet  v.  Carter,  1  Ves.  Sr. 
499;  Cross  v.  Kennington,  9  Beav,  150;  Elliot  v.  Hancock,  2 
Vem.  143.  But  where  there  is  personal  property  at  the  time  of 
the  exeention  of  the  will,  although  it  may  be  afterwards  wasted, 
there  is  no  ground  for  implying  an  intention  on  the  part  of  the 
testator  to  chai^  the  land  specifically  devised.  The  general  rule 
is  that,  where  the  provisions  of  the  will  can  be  given  effect  with- 
out burdening  the  land  specifically  devised,  it  will  be  done,  and 
this  implies  that  where  there  is  a  specific  devise  of  land,  and  a 
general  bequest  of  money,  and  no  express  charge  upon  the  land, 
the  land  is  not  burdened  unless  it  appears  that  the  testator  im- 
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pliedly  iDt^ded  that  the  land  should  be  chai^d;  and  where  he 
haa  penBonal  estate  no  such  inteDtion  can  be  implied,  as  agaioat 
the  specific  devisee.  If  the  will  before  us  is  to  be  regarded  as 
specifically  devisiDg  land  without  charging  it  hy  implication  with 
the  general  legacy,  then  the  complaint  is  fatally  defective,  be- 
cauae  it  does  not  show  that  the  testator  did  not  liave  personal 
estate  out  of  which  the  l^acies  could  be  paid  The  question 
lunges  upon  the  construction  to  be  given  to  the  peculiar  pro- 
visions of  the  will.  The  will  does  not  specifically  devise  the  real 
estate  to  the  heirs  of  the  testator,  bat  the  devise  is  a  residuary 
one.  The  general  rale  respecting  such  devises  is  that  "nothing  is 
given  by  residuary  clause  ^cept  upon  the  condition  that  aome- 
thing  remains  after  all  paramount  claims  upon  the  testator's 
estate  are  satisfied."  Tomlinson  v.  Bury,  145  Mass.  346,  14  N. 
E.  Rep.  137.  The  will  we  are  considering  does,  by  its  terms,  make 
the  legacies  a  paramount  claim,  inasmuch  as  there  is  no  specific 
devise  of  the  land,  and  there  is  manifested  a  clear  intention  to 
devise  only  what  remains  after  the  payment  of  the  legacies. 
This  intention  is  exhibited  in  the  provision  that  the  legacies  ahall 
be  made  oat  of  the  estate,  and  by  the  nse  of  the  words  that  follow 
the  bequests,  which  are :  "I  direct  that  the  remainder  of  my  whole 
estate  shall  be  divided  among  my  heirs."  These  words  elcarty 
evince  an  intention  to  vest  in  the  heirs  the  estate  remaining  after 
the  payment  of  the  legacies ;  and  the  antecedent  provisions,  taken 
in  connection  with  this  language,  express  an  intention  to  charge 
the  whole  estate  with  the  payment  of  the  legacies.  "Wilson  v. 
Piper,  77  Ind.  437;  Lofton  v.  Moore,  83  Ind.  112;  Castor  v. 
Jones,  86  Ind.  289;  Porter  t.  Jackson,  95  Ind.  210.  As  the  will 
does  not  specifically  devise  the  land,  and  does,  by  its  terms,  be- 
queath a  legacy  to  the  appellee,  and  make  it  a  charge  upon  the 
land,  it  was  not  necessary,  in  order  to  have  the  lien  of  the  chai^ 
establiahed,  that  the  complaint  should  allege  that  the  testator 
bad  not  sufficient  personal  estate  to  satisfy  the  legacy  at  the  time 
he  executed  the  will. 

The  authority  of  Beynolds  v.  Bond,  83  Ind.  36,  and  McCoy  v. 
P^ne,  66  Ind.  327,  is  invoked  to  sustain  the  proposition  tiiat, 
aa  the  estate  has  been  finally  settled,  the  scfdon  will  not  lie.  These 
oases  an  not  infioential,  for  the  reaaon  that  the  heirs  took  by  a 
restdaaiy  clame  of  the  wiQ,  and  aoqnind  thear  intsrest  subject 
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to  the  legacies  charged  upon  the  land ;  and,  as  there  waa  no  per^ 
Bonal  estate  upon  final  aettlement,  the  legatees  had  a  right  to 
establish  against  the  land  the  eqnitable  lien  created  hj  the  will. 
M  we  understand  the  cases  of  Eeynolds  v.  Bond,  supra,  and 
Gound  V.  Steyer,  75  Ind,  50,  they  assert  that  the  lien  created 
by  a  legacy  charged  upon  the  land  may  be  established  after 
final  settlement.  No  other  rule  can  be  soond,  for  if,  after  final 
settlement,  there  is  no  personal  estate,  the  charge  fixes  upon  the 
land,  and  the  equitable  lien  may  be  established.  The  executor, 
to  be  sure,  is  the  person  primarily  bound  to  pay  a  general  legacy, 
but  he  is  only  boiind  where  there  are  personal  assets  in  his 
hands,  and  no  charge  upon  the  land.  The  cases  of  Lovering  v. 
King.  97  Ind.  130,  and  Carr  v.  Huette,  73  Ind.  378,  are  not  rele- 
vant to  the  point  here  in  dispute.  The  point  in  dispute  in  those 
eases  concerned  the  rights  of  creditors,  while  here  the  point  in 
dispute  concerns  the  right  of  a  legatee  whose  legacy  is  a  charge 
upon  land.  While  the  complaint  is  lacking  in  symmetry  and 
precision  it  is  good  as  against  a  demurrer,  for  it  states,  although 
somewhat  vaguely  and  obscurely,  facts  constituting  a  prima  facie 
case. 

The  facts  contained  in  the  special  finding  shortly  stated  are 
these :  Conrad  Coon  executed  the  will  filed  with  the  complaint. 
He  died  the  owner  of  the  land  lu  controversy,  and  the  will  was 
probated  on  the  11th  of  November,  1861,  The  personal  property 
of  which  Conrad  Coon  died  the  owner  was  taken  by  his  widow 
and  applied  to  the  payment  of  the  debts  of  his  estate.  Numer- 
oua  conveyances  were  made  by  the  heirs;  some  from  one  to 
another,  and  some  to  third  persons.  The  conveyances  to  which 
Joseph  Coon  was  a  party  are  these :  One  executed  on  the  30th 
of  May,  1862,  in  which  he  appears  as  a  grantee ;  three  executed 
on  the  9th  of  April,  1862,  in  two  of  which  he  was  one  of  the 
grantors,  and  in  one  of  which  he  was  a  grantee;  one  on  the 
16th  day  of  February,  1866,  in  which  he  was  a  grantee;  one  on 
the  26th  day  of  February,  1876,  in  which  he  was  one  of  the 
grantors ;  and  one  on  the  13th  day  of  January,  1876,  in  which 
he  was  of  the  grantors.  All  of  the  deeds  referred  to,  except  that 
of  February  26,  1876,  executed  to  Washington  Jackson,  were 
anitdaim  deeds.  The  deeds  of  April  9,  1864,  were  executed  sim- 
pty  to  partition  the  lands  described  among  the  parties.  In  execu- 
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tiag  those  deeds,  the  appellee  'a  legacy  waa  not  considered,  nor  has 
he  ever  been  paid  any  part  of  it.  The  appellant  DsTidson  pnr- 
chaaed  the  land  from  the  grantees  of  the  heirs  of  Conrad  Coon, 
as  appears  from  the  deeds  referred  to  in  the  special  finding. 
The  rule  estahlished  by  the  decisions  of  the  American  courts  ia 
that  a  voluntary  partition  of  lands  made  by  tenants  in  common, 
althongh  eTidenced  by  quitclaim  deeds,  does  not  imply  a  war- 
ranty. Weiser  v.  Weiser,  5  Watts,  280;  Picot  v.  Page,  26  Mo. 
422 ;  Dawson  t.  Lawrence,  13  Ohio,  546 ;  Carpenter  v.  Schermer^ 
horn,  2  Barb.  Ch.  322;  Beardsley  v.  Knight,  10  VL  185;  Ronntree 
T.  Denson,  59  Wis.  522,  18  N.  W.  Bep.  518.  This  role  has  been 
asserted  in  cases  where  there  has  been  a  failore  of  title,  and 
one  of  the  co-tenants  has  demanded  compensation  from  imother, 
or  where  there  has  been  an  attempt  to  estop  one  of  the  co-ten- 
ants from  asserting  an  after-acquired  title.  It  is  very  evident 
that  no  sneh  case  is  before  as.  Here  no  warrant7  is  invoked, 
no  failure  of  title  is  asserted,  nor  any  effort  made  to  defeat  an 
after-acquired  title.  In  this  instasee,  all  the  title  and  interest 
the  appellee  had  existed  when  the  partition  was  made,  and  the 
deeds  execntcd.  He  united  in  the  partition,  accepted  grants, 
and  executed  conveyances.  He  was  treated  as  a  co-tenant,  and, 
for  anght  that  appears,  he  reaped  all  the  benefits  of  that  posi- 
tion. He  acquiesced  in  the  partition  for  almost  20  years.  In 
our  judgment,  be  is  not  now  in  a  «tnation  to  assert  that  the 
legacy  bequeathed  to  him  by  the  ancestor,  who  waa  the  source 
of  title,  is  a  charge  upon  the  land.  The  reason  of  the  mle  that 
there  is  no  warranty  in  case  of  voluntary  partition  completely 
fwls  in  such  a  case  as  this.  Ordinarily,  a  quitclaim  deed  con- 
veys  all  the  existing  interest  of  tiie  grantor  in  the  land  de- 
scribed, but  does  not  affect  an  after-acquired  title.  Title 
passes  as  effectually  by  a  quitclaim  deed  as  by  any 
other.  Hastings  v.  Brooker,  98  Ind.  158;  Rowe  v.  Beckett, 
30  Ind.  154 ;  McConnel  v.  Reed,  4  Scam.  117 ;  Paah  v.  Blake. 
38  m.  363;  Graff  v.  Middleton,  43  Cal.  341;  HaU  v.  Ashby,  9 
Ohio,  96;  Hunt  T.  Hunt,  14  Pick.  374;  Smith  v.  Pendell,  19 
Conn.  107.  Our  statute  sets  this  question  at  rest,  for  it  declares 
that  "a  deed  of  release  or  quitclaim  shall  paas  all  the  estate 
which  the  grantor  could  convey  by  a  deed  of  bargain  and  sale." 
Rev.  St.  g  2924.    If  the  appellee  was  not  a  tenant  in  common, 
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his  deed  woald,  beyond  eontrovepsy,  convey  all  the  estate  he 
had  in  the  land  at  the  time  of  its  execution.  If  the  legal  effect 
of  the  deed  is  changed,  it  is  solely  because  it  was  executed  by 
him,  in  the  capacity  of  a  tenant  in  common,  in  order  to  effect 
a  partition  of  the  land.  "We  are  not  inclined  to  role  that  the 
position  he  occupied  completely  changed  the  effect  which  the 
law  so  emphatically  affixes  to  his  deed;  but,  if  we  were  inclined 
to  so  role,  it  wonld  give  the  appellee  no  comfort.  The  appellee 
is  in  this  dilemma :  If  his  deed  is  to  have  its  usual  effect,  it  con- 
veys his  interest  in  the  land,  and  releases  his  lien ;  if  it  is  not  to 
have  its  usual  effect,  it  is  because  it  was  executed  by  him  as  one 
of  several  owners  in  common;  but,  if  it  was  executed  by  him  as 
one  of  several  owners,  he  cannot  assert  his  lien,  since  that  was 
buried  or  merged  in  his  character  of  an  owner.  We  are  not  un- 
mindful of  the  doctrine  that  equity  will  not  suffer  a  merger 
to  take  place  where  injustice  would  result,  but  that  doctrine 
the  appellee,  after  having  voluntarily  assumed  the  position  of 
tenant  in  common,  is  in  no  plight  to  invoke.  Equity  almost  im- 
periously demands  that  his  lien  shall  be  merged,  for  no  other 
course  will  promote  justice.  At  law,  where  the  estate  of  a 
lienor  meets  that  of  the  owner  in  one  person,  the  lien  is  merged. 
That  rule  must  govern  here,  for  there  is  no  equity  to  break  its 
force.  The  appellee  having  by  unequivocal  acts  asserted  that 
he  was  one  of  several  tenants  in  common,  claiming  under  the 
same  ancestor,  and  having  for  so  many  years  deported  himself 
as  an  owner,  is  in  no  situation  to  east  aside  that  character,  and 
enforce  a  lien  by  taking  upon  himself  the  character  of  a  lien- 
holder.  Upon  the  facts  contained  in  the  special  finding,  the 
law  is  with  the  appellants.  Judgment  reversed,  with  instruc- 
tions to  restate  the  conclusions  of  law,  and  enter  judgment  in 
favor  of  the  appellants. 
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WELCH  BT  AL.  v.  ADAMS  BT  AIl 

153  Mais.  74.     1890. 

Reserved  case  from  supreme  judicial  court,  Suffolk  ooim^. 

Devbns,  J.  The  plaintiSa,  who  bring  this  hill  for  instmc- 
tions,  are  the  executors  of  the  will  of  Isaac  Adams,  which  is 
dated  the  13th  of  Ma;-,  A.  D.  1879.  Mr.  Adams  had  his  lesga\ 
domicile,  in  the  state  of  New  Hampshire,  and  died  on  July 
19,  1383.  His  will  having  been  admitted  to  probate  in  New 
Hampshire,  the  present  plaintiffs  have  there  received  letters 
testamentary,  under  which  they  have  duly  qualified;  the  decree 
of  the  appropriate  probate  court  having  been  finally  affirmed  by 
the  supreme  court  of  that  state  on  August  6,  1885.  All  of  the 
testator's  personal  estate  except  household  effects,  farming  im* 
plements,  etc,  was  in  Massachusetts,  and  on  November  26,  1883, 
by  reason  of  the  necessary  delay  in  granting  letters  testamentary 
in  respect  to  the  testator's  personal  estate  in  this  commonwealth, 
which  was  large,  the  plaintiff  had  been  duly  appointed  special 
administrators  thereof,  with  authority  to  take  charge  of  his  real 
estate,  and  had  given  bond  for  the  faithful  performance  of  their 
duties  as  snch.  On  March  7,  1887,  upon  the  petition  of  the 
plaintifiEs,  after  due  notice  it  was  ordered  by  a  decree  of  the 
probate  court  for  the  county  of  Suffolk  that  a  copy  of  the  said 
will  and  the  probate  thereof  in  New  Hampshire,  duly  authen- 
ticated and  presented  to  that  court,  should  be  filed  and  re- 
corded, and  letters  testameotary  be  granted  to  the  plaintiEb. 
Pub.  St.  c.  127,  §f  15-17.  From  this  decree  an  appeal  having 
been  taken,  it  was  affirmed  on  the  5th  of  October,  1887,  bj  this 
court;  and  the  plaintiflfe,  having  here  received  letters  testa- 
mentary, have  qualified  and  proceeded  to  act  thereunder.  By 
this  bill  the  plaintifi^  seek  instructions  as  to  the  payment  of  two 
legacies  given  by  the  will,  or  rather  of  the  interest  claimed  to 
be  due  thereon,  one  being  a  legacy  of  $64,000  to  Mrs.  Anna  R 
Adams,  wife  of  the  testator,  and  the  other  of  $5,000  to  Julius 
Adams,  his  son.  Mrs,  Adams  having  deceased  since  the  death 
of  the  testator,  Julias  Adams  has  been  appointed  her  adminis- 
trator with  the  will  annexed.  It  is  found  that  the  personal 
eatate  in  the  hands  of  the  executors  is  more  than  sufficient,  after 
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paying  all  debts  and  other  legacies,  to  pay  all  soms  which  are 
claimed  on  account  of  these  legacies. 

Under  Pub.  St.  c.  127,  §  34,  and  chapter  156,  §§.  5,  6,  the 
Bupreme  judicial  court  and  the  probate  court  have  coocurrent 
juriadiction  of  a  petition  by  the  executor  for  iostruetionH  as  to 
the  construction  of  a  will,  and  from  the  decree  of  the  probate 
court  any  party  aggrieved  may  appeal  to  this  court.  Assuming 
for  the  moment  that  the  subjects  on  which  the  bill  requests  in- 
structions present  inquiries  such  as  in  ordinary  cases  where  the 
testator  has  been  domiciled  here  and  original  administration  has 
been  here  granted  could  properly  be  addressed  to  this  court,  it 
is  to  be  considered  whether  the  matter  is  in  any  way  affected  by 
the  fact  that  the  testator  was  domiciled  in  New  Hampshire,  and 
that  the  original  probate  of  his  will  was  in  that  state.  In  deal- 
ing with  personal  property  here  found  the  executors  are  account- 
able to  the  probate  court  in  this  commonwealth,  and  there  is  no 
duty  imposed  upon  them  to  transfer  it  or  its  proceeds  to  New 
Hampshire,  to  be  there  administered,  even  after  the  payment  of 
the  debts  in  this  state.  On  the  contrary,  it  would  be  irregular  so 
to  do  unl^a  an  order  to  that  effect  was  made  by  the  probate 
court.  The  Public  Statute  (chapter  138,  g  1)  provide,  in  the 
case  of  administration  taken  in  this  state  on  the  estate  of  an 
inhabitant  of  any  other  state  or  country,  that  "his  estate  found 
here  shall,  after  payment  of  his  debts,  be  disposed  of  according 
to  his  last  will,  if  he  left  any  duly  executed  according  to  law"; 
otherwise  his  real  estate  is  to  descend  according  to  the  laws  of 
this  commonwealth,  and  his  personal  estate  to  be  distribnted  and 
disposed  of  according  to  the  law  of  the  state  or  country  of  which 
he  waa  an  inhabitant.  Section  2  provides  that  after  payment  of 
the  debts  in  this  commonwealth  "the  residue  of  the  personal 
estate  may  be  distributed  and  disposed  of  in  the  manner  afore- 
said by  the  probate  court,  or,  in  the  discretion  of  the  court,  it 
may  be  transmitted  to  the  executor  or  administrator,  if  any,  in 
the  state  or  country  where  the  deceased  had  his  domicile,  to  be 
there  disposed  of  according  to  the  laws  thereof."  Sections  3, 
4,  and  5  provide  for  the  settlement  of  the  estate  in  this  commim- 
wealth  if  it  is  insolvent,  and  are  intended  to  enable  oreditora 
here  to  obtain  an  equal  share,  in  proportion  to  their  respective 
claims,  of  the  whole  property,  whether  within  or  without  the 


tvGoogle 


326  ADMINISTRATION. 

commoDwealth.  This  statute  certainly  gives  tbe  right  to  the 
probate  court  here  to  dispose  ot  the  estate  according  to  the  will 
as  originally  proved  in  another  state.  In  leaving  it  in  its  discre- 
tion to  determiDe  whether,  after  the  payment  of  debts  here,  the 
residue  of  the  personal  property  shall  be  transmitted  to  another 
jntisdiotion,  the  statute  is  only  declaratory  of  a  general  principle 
often  acted  on.  Stevens  v.  Q&ylord,  11  Mass.  256,  264;  Harvey 
V.  Richards,  1  Mason  381  f  Ewing  v.  Ewing,  L.  R.  9  App.  Cas.  si, 
39,  L.  R.  10  App.  Cos.  453,  502.  It  is  said  by  Mr.  Justice  Story, 
in  discuasing  the  question  whether  a  court  in  which  ancillary 
administration  had  been  granted  ought  to  entertain  a  decree  for 
final  distribution  of  the  assets  among  the  various  claimants  hav- 
ing  equities  or  rights  in  the  fund,  that  such  court  is  not  incom- 
petent to  act  upon  tbe  matter,  and  that  whether  it  will  do  so,  or 
whether  it  will  transmit  the  property  to  the  forum  of  the  domicile 
of  the  deceased,  is  a  matter  of  judicial  discretion,  dependent 
npon  the  circumstances  of  the  case.  "There  can  be,"  he  adds, 
"and  ought  to  be,  no  universal  rule  on  the  subject.  But  every 
nation  is  bound  to  lend  tbe  ud  of  its  judicial  tribunals  for  the 
purpose  of  enforcing  the  rights  of  all  persons  having  a  title  to 
tbe  fund,  when  such  interference  will  not  be  productive  of  in- 
justice, or  inconvenience,  or  conflicting  equities,  which  may  call 
upon  such  tribunals  for  abstinence  in  the  exercise  of  the  jurisdic- 
tion. ' '  Story,  Eq,  Jur,  §  589 .  If  the  property  had  been  transmitted 
to  another  jurisdiction,  this  court  would  not  undertake  to  construe 
the  will  or  determine  how  the  estate  should  be  distributed,  or 
how  interest  should  be  computed  on  the  legacies.  Emery  v.  Batch- 
elder,  132  Mass.  452.  Bat  the  personal  property  is  here,  and  was 
80  when  the  testator  deceased.  It  is  ample  for  the  payment  of 
the  legacies  inmiediately  in  question,  as  well  as  all  other  legs* 
cies  or  debts,  whatever  may  be  the  interest  thereon.  The  lega- 
tees are  also  here,  as  well  as  the  residuary  legatees,  who  are  the 
only  persons  who  can  be  affected  by  any  determination  aa  to 
these  legacies,  and  no  such  case  is  presented  as  might  be  if  the 
marshaling  and  distribution  of  the  whole  estate  were  now  to  be 
considered.  Under  such  circumstances  it  does  not  constitute  a 
valid  objection  to  the  giving  of  instructions  that  the  testator  was 
domiciled  in  another  state,  or  that  his  will  was  originally  proved 
there. 
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If  it  be  urged  that  the  probate  court  may  yet,  in  the  exercise 
of  its  discretion,  order  the  personal  property  transmitted  to 
N«w  Hampshire,  and  tima  that  any  instructions  we  might  give 
would  become  inoperative,  it  is  sufficient  to  say  that  it  is  not 
to  be  presumed  that  it  would  do  so  when  all  the  circumstances 
exist  which  render  the  disposition  of  the  property,  so  far  as  the 
legatees  are  concerned,  more  appropriate  here  than  elsewhere, 
and  when  important  rights  of  opposing  parties  have  here  been 
settled  upon  full  notice;  especially  so  when  any  order  for  this 
transfer  of  the  funds  would  be  subject  to  review  by  this  court> 
sitting  as  the  supreme  court  of  probate. 

The  first  question  presented  by  the  executors,  according  to  the 
report,  is  whether  the  legacy  by  Mr.  Isaac  Adams  to  his  wife 
carries  interest  from  the  date  of  the  testator's  death,  or  from 
the  end  of  one  year  thereafter.  This  bequest  was  of  "the  sum  of 
sixty-four  thousand  dollars  in  money,  to  be  paid  her  as  soon  as 
convenient  after  my  decease,"  and  was  accompanied  by  a  devise 
to  her  of  five  pieces  of  productive  real  estate  in  Massachusetts, 
of  which  she  was  dowable.  These  provisions  by  the  devise  and 
bequest  in  behalf  of  his  wife  are  declared  to  be  in  fnll  satisfac- 
tion "of  her  dower  and  homestead  rights  in  my  estate,  and  of  all 
distributive  share  or  rights  whatsoever  therein."  In  PoUard  v. 
Pollard,  1  Allen,  490,  it  was  held  that  a  widow  to  whom  a  legacy 
was  given  in  lieu  of  dower  was  entitled  to  be  paid  in  full,  in  ease 
of  a  deficiency  of  assets,  in  preference  to  legatees  who  were  mere 
Tolnnteers,  and  also  to  receive  interest  thereon  from  the  death  of 
the  testator,  if  he  had  provided  no  other  means  for  her  support 
during  the  first  year  after  his  death ;  and  this  upon  the  ground 
that  she  is  to  be  regarded  as  a  purchaser  for  value,  by  reason 
of  her  relinquishment  of  her  important  rights  in  her  husband 's 
estate.  The  question  here  presented  is,  however,  to  be  decided 
according  to  the  law  of  New  Hampshire.  It  is  not  merely  a  ques- 
tion of  how  property  shall  be  here  administered,  bat  what  is  the 
construction  and  effect  of  the  will,  and  what  was  the  intent  of 
the  testator  by  its  provisions.  The  construction  of  the  will,  and 
the  distribution  thereby  made  of  the  testator's  personal  estate, 
are  to  he  governed  by  the  law  of  his  domicile.  Sewall  v.  Wilmer, 
132  Mass.  136;  Pub.  St  o.  138,  §  1.  By  the  law  of  New  Hamp- 
Bbire,  as  of  MaseachusettA,  the  wife  is  treated,  in  accepting  a 
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proviflicm  by  will,  as  a  purchaaer  for  value,  and  the  general  role 
v/hxh.  applies  in  the  case  of  creditors  who  receive  a  legacy  in 
satisfaction  of  a  debt,  and  who  are  held  entitled  to  interest  from 
the  death  of  the  testator,  would  apply  where  no  different  intent 
is  shown.  Towle  v.  Swasey,  106  Msas.  100;  Williamson  v.  Wil- 
liamaon,  6  Paige,  298.  Bat  by  the  law  of  New  Hampshire,  as  of 
Massachusetts,  while  the  widow  is  a  purchaser  for  value  she  also 
has  a  right  to  determine  whether  she  will  accept  the  provision 
made,  and  to  accept  or  reject  it  as  she  may  choose.  Qen.  Laws 
N.  H.  c.  202,  §§9,  18;  c.  193,  §  13.  If  she  accepts  it,  she  most 
accept  upon  the  terms  and  conditions  on  which  it  is  made.  She 
can  have  only  what  the  wiU  gives  her,  and  in  the  mode  in  whieh 
it  gives  the  property  bequeathed  to  her.  The  precise  point  de- 
cided in  Pollard  v.  Pollard,  v^i  supra,  docs  not  appear  to  have 
been  decided  in  New  Hampshire.  In  Loring  v.  Woodward,  41 
N.  H.  391,  it  is  said  that  to  the  general  rule  there  laid  down,  that 
a  pecuniary  legacy,  payable  generally,  without  designation  of 
any  time  of  payment,  is  payable  at  the  end  of  a  year  from  the 
deeth  of  the  testator,  without  interest,  and,  if  not  then  paid, 
with  interest  after  the  end  of  the  year,  there  is  one  exception, 
which  is  in  favor  of  minor  children  of  the  testator,  who  are  en- 
titled, unless  other  provision  is  made  for  their  support,  to  inter< 
est  upon  their  legacies  from  the  date  of  the  testator's  decease. 
It  is  ai^ed  therefore  by  the  residuary  legatees,  that  in  New 
Hampshire  no  such  exception  exists  in  favor  of  the  testator's 
widow  as  has  been  held  to  exist  in  Massachusetts,  as  otherwise 
the  learned  chief  justice  of  New  Hampshire  who  delivered  the 
opinion  would  not  have  failed  to  state  it.  We  shall  not  have  oc- 
casion to  consider  this  contention,  or  whether  the  language  used 
is  fairiy  to  be  construed  as  holding  that  no  other  exception  to 
the  general  rule  than  that  specified  actually  exists  in  New  Hamp- 
shire. We  are  of  opinion  that  upon  other  grounds  the  position 
taken  by  the  residuary  legatee  is  correct.  In  Pollard  v.  Pollard, 
vbi  supra,  it  is  clearly  implied  that  if  other  provision  is  made 
by  the  testator  for  the  support  of  the  wife,  which  will  avail  her 
during  the  year  following  her  husband's  decease,  she  would  not 
be  entitied  to  interest  from  that  time.  The  l^acy  to  Mrs.  Adams 
was  accompanied  by  a  devise  to  her  of  five  pieces  of  productive 
real  estate,  to  the  considerable  income  of  which  she  became  at 
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mee  entitled,  and  the  ease  it  not  presented  of  a  widow  left  with- 
out other  meana  of  anpport  than  her  legacy.  In  Loring  t.  Wood- 
ward it  it  toad  that  minors  are  entdtlad  to  interest  apon  their 
legacies  from  the  decease  of  the  teatator  only  in  those  cases  where 
no  other  provision  was  made.  If  therefore,  it  can  be  held  that 
in  New  Hampshire  the  same  exception  exists  in  favor  of  tiie 
widow  as  to  the  allowance  of  interest  that  exists  in  this  oisnmon- 
wealth,  it  cannot  be  reasonably  doubted  that  it  applies  only  in 
tliose  cases  where  other  provision  is  not  made  for  her  support. 
Again,  it  is  said  in  Loring  v.  Woodward,  vAi  supra,  that  the  gen- 
eral mles  there  laid  down  an  the  sobjeet  of  interest  and  inctune 
do  not  apply  where  speciflc  directions  are  given  by  the  will,  or 
where  a  different  intention  is  to  be  inferred  from  its  provisions. 
The  inferenoe  is  fairly  to  be  drawn  from  the  provisions  of  Mr. 
Adams'  will  that  be  did  not  intend  that  the  payment  of  the 
legacy  should  be  immediate.  If  a  will  is  silent  as  to  the  time 
when  a  legacy  is  to  be  paid,  one  to  whom  snch  legacy  is  be- 
qaeathed,  and  who  stands  in  the  position  of  a  purchaser  for 
vsJne,  is  entitied  to  have  the  time  of  payment  determined  by  the 
legal  presomption  of  the  intent  of  the  testator.  If  a  time  were 
specified  for  its  payment,  he  could  make  no  claim  for  any  delay 
in  its  payment  except  after  the  expiration  of  the  time  specified. 
By  the  terms  in  which  the  legacy  to  Mrs,  Adams  waa  giv^  no 
lame  for  its  payment  was  specifically  stated ;  bat  the  provision 
that  "it  shall  be  paid  as  soon  as  c(mvenient  after  my  decease" 
distinctly  shows  that  the  legacy  would  not  be  pud  at  once,  but 
that  its  psyment  would  be  governed  by  the  convenience  of  the 
estate.  The  rule  that  legacies  draw  interest  only  after  the  ex- 
piration of  a  year  contemplates  that  sach  a  time  ia  a  reascmsble 
<Hie  for  the  collection  of  assefa  and  reducing  them  to  oLoney.  By 
accepting  her  legacy  to  be  paid  at  the  convenienee  of  the  estate, 
for  that  is  ita  fair  interpretation,  the  widow  consented  to  wait 
for  the  expiration  of  the  usual  time  for  its  payment.  It  follows 
that  she  would  not  be  entitled  to  interest  until  the  end  of  a  year, 
and  such  instruction  is  given  accordingly. 

The  next  question  reserved  for  our  consideration  by  the  re- 
port, and  on  wlucb  the  bill  requests  instructions,  is  whether  the 
interest  upon  both  the  legaeiea  of  $64,000  to  the  widow  and 
$5,000  to  Julius  Adams,  is  affected  by  a  deposit  made  tm  August 
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8, 1887,  wiUt  the  New  Englaiid  Trust  Company,  to  the  credit  of 
Julias  Adams,  of  an  amount  equal  to  tliese  sums;  and  alao  in 
what  maimer,  and  at  what  rate,  interest  on  these  som  shall  be 
computed.  The  inquiry  thus  presented  does  not  involve  the  eon- 
ttruction  of  the  will,  but  concerns  the  duty  of  the  ezecntora 
under  it,  and  the  effect  of  the  acts  which  they  have  already  dtme. 
It  is  well  established  that  trustees  may  ask  the  instmetion  of  the 
court,  not  merely  as  to  the  constmetion  of  the  instrnment  onder 
which  they  act,  bat  also  as  to  their  doties  under  it  Hyde  v. 
Wason,  131  Mass.  450.  Nor  is  there  any  reason  why  ezecatoa 
and  administrators  might  not  do  the  same,  except  where  the  mat- 
ter 18  one  which  can  be  more  appropnately  dealt  with  in  the  pro- 
bate coart,  especially  in  the  settlement  of  their  accoimts.  Tread- 
well  V.  Cordis,  5  Oray,  341,  348.  Whatever  a  tmstee  doubts  as 
to  his  safety  and  security  in  complying  with  a  claim  of  the  c««ftit 
que  trust,  his  only  prudent  and  safe  conise  is  to  wait  for  the 
directions  of  a  court  of  equity.  Dimmock  v.  Bixby,  20  Hck,  368. 
While  our  statutes  have  established  an  elaborate  system  of  pro- 
eednre  for  the  administration  of  the  estates  of  deceased  penons, 
in  the  settlement  of  the  accounts  of  executors,  the  jurisdiction 
of  the  probate  court  is  limited  to  these,  and  it  cannot,  upon  s 
hearing  of  that  character,  give  direotiona  as  to  how  fatnre  ac- 
counts shall  be  rendered,  or  the  duties  of  ezecutora  performed. 
Lincoln  v.  Aldrich,  141  Mass.  342,  5  N.  E.  Bep.  517 ;  Trust  Co. 
V.  Eaton,  140  Maas.  532,  4  N.  E.  Bep.  69.  The  probate  court  may 
indeed,  upon  proper  petition,  eoncunently  with  this  court  de- 
termine all  questions  arising  under  wills  or  relating  to  their  oim- 
struction,  any  party  aggrieved  by  the  decision  of  that  court  hav- 
ing a  right  of  appeal  to  this.  Pub.  St.  c.  127,  ^  34;  o.  156,  S§  5, 
6-11 ;  Swaaey  v.  Jaques,  144  Mass.  135, 10  N.  E.  Bep.  758.  It  may 
be  that  the  inquiry  which  the  executors  seek  now  to  have  deter- 
mined coold  be  passed  upon  and  decided  in  the  probate  court 
on  the  final  settlement  of  their  account  by  the  order  for  the  pay- 
ment of  debts  and  legacies,  and  of  distribntion  to  be  passed 
thereon,  from  which  order  an  appeal  could  be  taken  by  any  party 
a^rieved  to  this,  as  the  supreme  court  of  probate.  Tet,  in  the 
sitnation  in  whidi  the  executors  find  themselves  by  the  del^^ 
and  embarrassments  of  the  case,  and  by  the  accumulations  of  in- 
terest on  the  funds  they  have  collected,  a  majori^  of  the  ooort 


tvGoogle 


vmum  T.  ADAXs.  331 

are  of  opiiiion  that  the  execntore  may  properly  ask  instractions 
npoD  the  matter  thus  in  question.  'Whether  such  a  bill  shall  be 
entertained,  or  whether  the  parties  interested  shall  be  left  to  the 
other  remedies  provided,  is,  to  some  extent,  a  matter  of  discre- 
tion. The  inquiries  submitted  have  been  fully  ar^ed  by  the 
legatees  and  the  residuary  legatees,  who  are  the  only  peisons 
interested,  snd  both  parties  have  desired  that  they  should  be 
definitely  passed  upon. 

On  August  6,  1887,  the  plaintifb,  after  some  correspondence 
with  Julius  Adams,  who  had  became  the  administrator  with  the 
will  annexed  of  the  estate  of  his  mother,  who  had  then  deceased, 
deposited  with  the  New  England  Trust  Company  the  amount  of 
Uie  two  legacies  of  $64,000  and  $5,000  (t(^ther  with  another 
Riun  for  rents  collected,  not  necessary  to  be  here  considered)  to 
the  credit  of  Julius  Adams.  These  sums  were  deposited  without 
any  interest  being  included,  the  matter  of  interest  having  been 
the  matter  in  dispute  between  Adams  and  the  executors.  Adams 
never  authorized  or  ratified  th^  deposit  with  the  trust  company, 
refused  to  receive  the  deposit  book,  and  has  in  no  way  recognized 
the  deposit,  which  bore  interest  at  the  rate  of  2^  per  cent.  He 
had  been  informed  before  the  deposit  was  made,  be  having  de- 
clined to  receive  these  sums  without  interest,  that  they  would  be 
thos  deposited  unless  he  should  receive  them,  or  designate  some 
other  place  for  their  deposit  On  behalf  of  the  residuary  legatees 
it  is  contended  that  the  executors  had  a  right  to  reqaire  Julius 
Adams  to  receive,  on  account  of  the  legacies,  the  principal  of  the 
amounts  due ;  that  he  was  not  at  liberty  to  refuse  to  receive  any 
portion  unless  the  whole  sum  was  paid ;  and  that  the  deposit  of 
these  sums  with  the  trust  company  was  a  valid  appropriation  in 
part  satisfaction  of  the  legacies.  It  is  c<Kiceded  by  them  that  the 
legacies  caj-ned  interest  from  the  end  of  a  year  after  the  tes- 
tator's death,  and  therefore  that  the  sums  deposited  on  account 
of  the  legacies  were  less  than  the  amounts  due  at  that  time. 

The  first  inquiry  which  we  consider  in  this  transaction  is 
whether  the  plaintiffs,  as  executors,  were  then  in  a  position  right- 
fully to  make  appropriations  for  the  payment  of  legacies.  If 
tb^  were  not,  Adams  could  not  be  called  upon  to  deal  with  them, 
nor  be  bound  to  assent  to  their  acts.  On  August  8,  1887,  their 
situation  was  a  somewhat  peculiar  one.    The  will  of  Isaac  Adams 
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had  been  fiaally  admitted  to  probate  in  New  Hampshire,  and  ^y 
were  lawfully  appointed  ezecaton  in  tltat  state  on  August  6, 
1S85.  Frevioos  to  this  time  the  same  gentlemen  had  been  ap- 
pointed special  administrators  in  this  commonwealth,  on  Novem- 
ber 26,  1883.  On  March  7,  1887,  the  probate  oourt  of  Suffolk 
county  had  admitted  to  probate  a  copy  of  the  will  proved  in  New 
Hampshire,  and  from  thia  deoree  Jolioa  Adams  had  appealed. 
This  appeal  was  pending  until  October  5,  1887,  when  the  decree 
of  the  probate  court  was  affirmed,  but  letters  testamentary  were 
not  issued  to  the  plaintiffs  until  September  17,  1888.  On  the 
8th  of  Augnat,  1887,  the  plaintiffi  were  not  ezecDtors  in  this  com- 
monwealth. As  executors  of  a  foreign  will  they  had  no  rig^ 
to  act  here,  and  to  dispose  of  the  estate  here.  In  order  that  th^ 
idiould  have  this  authority,  it  was  necessary  that  the  will  should 
have  been  here  admitted  to  probate,  and  letters  testamentary  is- 
aued  to  them.  Oampbeli  v.  Sheldon,  13  Pick.  8 ;  Pnb.  St.  c.  127, 
§  7.  As  special  administrators,  whose  duty  is  only  to  take  care 
of  and  preserve  property  until  it  can  be  regularly  adminiHtered, 
they  certainly  had  no  authority  to  pay  legacies.  "While  the 
plainti&  acted  apparently  aa  executors  appointed  in  the  state  of 
New  Hampshire,  describing  themselves  as  "co-executors"  before 
any  appointment  of  them  as  such  in  this  commonwealth,  the  two 
mms  deposited  "were  paid  oat  of  the  personal  estate  of  the  tes- 
tator in  Maasachuoetta,  which  had  come  to  the  hands  of  the 
plaintiffs  as  special  administrators."  The  prebate  court  had 
never  authorized  or  directed  the  transfer  of  any  part  of  the  prop- 
erty held  by  the  plaintiffs  as  special  administrators  to  them- 
selvee  as  executors  in  New  Hampshire.  In  the  account  subse- 
quently filed  by  the  plainti£h  ou  November  23, 1888,  as  executors 
in  this  commonwealth,  they  claim  to  be  allowed  for  the  payment 
of  these  soma.  Adams  was  not  called  upon  to  deal  with  the 
plaintiffs  while  occupying  so  ambiguous  a  poeitioo,  (h*  to  reoog* 
nize  them  as  having  authority  as  executors  under  the  laws  of 
New  Hampshire  to  deal  with  property  here  without  having  been 
authorized  to  do  so  by  this  commonwealth.  Until,  in  its  discre- 
tion the  probate  court  directed  the  personal  estate  here  found 
to  be  transferred  to  the  foreign  jurisdiction,  executors  there 
could  not  rightfully  deal  with  it.  Many  acts  may  without  doubt 
be  done  by  one  as  executor  previous  to  his  appointment,  as  sudh, 
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lAieh,  if  JQ  ftemselvefl  not  illegal,  and  such  as  an  executor  ma7 
properly  do,  might  be  validated  by  his  sabsequent  appointment 
relating  back  to  the  time  of  doing  the  acts.  No  person,  however, 
is  reqnired  to  deal  with  one  who  may  thereafter  be  appointed  as 
execator,  tmating  to  tiw  chance  that  he  will  be  appointed,  or  to 
coDsent  to  appropriations  made  by  bim  in  the  anticipation  that 
they  may  thereafter  be  lawfully  made.  The  case  as  here  pre- 
sented has  also  this  pecoliarity :  that  if  the  appropriation  made  by 
the  plaintiffs  while  ezecnton  in  New  Hampshire,  is  to  be  treated 
as  aathorized,  so  aa  to  bind  Jolins  Adams,  in  whose  favor  the  de- 
pomt  was  made,  it  is  so  because  of  their  sahsequent  appointment 
in  Massachnsettg.  Acts  done  in  one  capacity  are  thns  treated  as 
authorized  by  a  subsequent  appointment  of  the  actors  to  another 
capacity.  The  plaintiffs  are  now  attempting  to  administer  the 
eetate  in  Massachnaetta.  This  is  the  foundation  of  their  bill 
for  instmctions,  yet  the  act  concerning  which  instruction  is  a^ed 
was  done  while  they  were  exeentors  in  New  Hampshire  on^.  At 
the  time  when  the  plaintiffs  undertook  to  offer  payment  of  the 
legacies,  to  appropriate  a  sum  therefor,  and  to  make  a  deposit 
thereof,  th^  had  no  authority  to  do  so  in  such  manner  that  the 
rights  of  the  legatees  would  be  affected. 

Nor,  irrespective  of  this  matter  of  the  plaintiff's  authority, 
are  we  of  opinion  that  legatees  are  bound  to  accept  a  payment  by 
installmentB  which  should  operate  pro  tanto  to  diminish  their 
claims.  That  it  is  an  exceedingly  convenient  mode  often  of  ad- 
ministering an  estate  to  make  partial  pf^ymente  to  creditors  or 
I^fatees  when  the  rights  of  creditors  are  satisfied  may  be  ad- 
mitted. Orders  to  this  effect  are  often  made  by  courts,  inde- 
pendent^ of  statute  authority,  for  the  more  convenient  distribu- 
tion of  the  estate,  aa  the  funds  accumulated  in  administration  by 
the  collection  of  debte  or  the  reduction  of  securities  into  posse»- 
sion  would  otherwise  be  substantially  idle.  In  this  common- 
wealth, the  practice  is  recognized  by  statute,  and  the  probate 
courts  are  authorized  to  order  partial  distribution  of  the  funds 
of  estates  in  the  eomfle  of  administration.  Pub.  Stat.  c.  136, 
i  21.  If  su<^  an  order  is  obtained,  there  would  be  much  force  in 
eontending  that  interest  should  ncrt,  after  such  an  order,  or 
proper  informsti<Hi  of  such  an  order,  be  allowed  except  on  the 
tMlanee  of  the  debt  or  legaey  which  would  renuun  after  the  ^>- 
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plication  of  the  partial  payment  was,  or  might  bare  been,  made. 
No  snch  order  was  passed  or  applied  for,  and  the  legatee  or  cred- 
itor ought  not  to  be  expected  to  receive  payment  of  his  legacy  or 
debt  in  soeh  installments  as  the  ezeeator  may,  in  his  own  discre- 
tion, see  fit  to  apportion  to  him.  The  existence  of  the  power  in 
the  court  to  order  partial  payments,  and  its  frequent  exercise,  do 
not  indicate  that  the  ezecntors  have  any  such  power,  but  rather 
otherwise.  If  the  legatee  or  creditor  shonld  consent  to  receive 
partial  payments,  which  no  doabt  are  often  made  withont  any 
order  of  court,  it  certainly  would  be  right  that  interest  on  his 
claim  shoold  be  diminished.  In  the  case  we  are  considering  the 
two  stuns  offered  to  Adams,  and  deposited  to  his  credit,  were  re- 
fused by  him,  and  it  is  conceded  that  they  did  not  equal,  interest 
included,  the  amount  of  the  legacies  to  which,  in  his  own  right 
and  that  of  his  mother,  he  was  entitled.  Even  if  the  offer  was 
made  that  Adams  shonld  receive  these  sams  for  the  legacies, 
leaving  the  question  of  interest  upon  them  open  for  further  con- 
sideration or  litigation,  he  was  under  no  obligation  thus  to  accept 
them. 

These  views  rczider  it  unneceBsary  to  consider  several 
points  which  have  been  quite  fully  discussed,  viz.,  what 
was  the  true  constructicm  of  the  correspondence  between 
the  executors  in  some  other  respects,  and  whether  Julius 
Adams  might  safely  have  accepted  the  offer  of  the  executors  with- 
out waiving  his  right  to  oppose  the  probate  of  his  father's  will  in 
this  conunonwealtii,  which  he  wca  then  contesting,  and  certain 
other  claims  made  by  him. 

It  is  urged  in  connection  with  the  claim  for  interest  <hi  these 
legacies  that  the  conduct  of  Julius  Adams  in  opposing  the  pro- 
bate of  his  fatiier's  will  in  New  Hampshire  and  in  this  common- 
wealth was  litigious  and  unreasonable.  So  far  as  the  legacy  to 
Mrs.  Adams  is  concerned,  her  estate  should  certainly  not  be  di- 
minished by  any  acts  done  by  her  son  in  his  individual  capacity. 
The  facte  are  not  before  us  npon  which  we  could  decide  whether 
his  conduct  was  litigious  and  his  resistance  to  ihe  probate 
of  the  will  unwarrantable,  even  if  we  could  hold  that  his  claim 
for  interest  should  be  affected  thereby.  It  is  without  donbt  true 
that,  where  the  settlement  of  an  estate  is  delayed  by  legal  contro- 
versy, and  where  funds  are  accumulated  onder  such  circum- 


tvGoogle 


WBLCH  T.  ADAUa  BBS 

stances  tliat  they  cannot  be  permanently  mvested,  low  may  be 
occasioned  to  the  regidunm  of  the  estate.  The  contestant  who 
disputes  s  will  is  still,  however,  in  the  exercise  of  his  legal  rights. 
It  was  held,  therefore,  in  Kent  t.  Donham,  106  Mass.  586,  that 
the  fact  that  legatees  had  caused  delay  by  nnjmtifiable  proceed- 
ings, embarrassing  the  executors  in  the  settlement  of  the  estate, 
was  inadmissible  for  the  purpose  of  defeating  their  claim  to  in- 
terest On  the  other  hand,  we  can  perceive  no  ground  for  the 
claim  on  behalf  of  Julius  Adams  that  interest  shoold  be  com- 
puted on  these  legacies  after  the  expiration  of  one  year  from 
the  death  of  the  testator,  with  annual  rests,  and  fhns  that  the 
legatees  should  receive  compound  interest 

The  question  remains  to  be  determined  at  what  rate  interest 
shall  be  computed.  Xt  is  urged  on  behalf  of  the  residuary  lega- 
tees that  it  should  be  something  less  than  the  legal  rate,  and  that 
certainly  thia  should  be  so  after  the  deposit  made  by  the 
plunti&,  upon  which  only  2^  per  cent  was  to  be  allowed.  In 
the  view  we  have  taken  the  matter  of  interest  is  not  affected  by 
the  deposit.  That  interest  at  the  legal  rate  is  p^able  after  one 
year  from  the  testator's  death,  ia  well  established  as  a  general 
rule  in  Massachusetts  and  New  Hampshire.  Loring  v.  Wood- 
ward, Kent  V.  Dunham,  u&t  supra;  Ogden  v.  Pattee,  149  Mass. 
82,  21  N.  E.  Bep.  227.  Even  where  the  estate  could  not  have 
been  reduced  to  money  within  that  time,  or  where  the  adminis- 
tration had  not  been  taken  for  a  considerable  time  after  the 
death  of  the  testator,  it  would  still  be  allowed  to  the  legatee  as 
as  incident  and  accretion  to  the  legacy.  Ogden  v.  Pattee,  ubi 
supra;  Lamb  v.  Lamb,  11  Pieb.  371;  Martin  v.  Martin,  6  Watts, 
67.  This  allowance  is  made,  not  merely  because  it  will  be  pre- 
sumed that  the  estate  will,  after  the  year  has  expired,  have  actu- 
ally made  this  sum,  but  also  because,  as  it  would  be  difficult,  if 
not  impossible,  to  investigate  how  much  interest  had  been  made 
in  such  cases,  it  is  a  reasonable  rule  to  adopt  that  rate  of  inter- 
est which  the  law  has  fixed  where  none  other  is  stipulated  for. 
It  is  urged  that  it  is  a  matter  of  public  knowledge  that  no  inter- 
est can  now  be  obtained  as  high  as  6  per  cent  on  any  safe  invest- 
ment ;  that  such  an  allowance  should  no  longer  prevail ;  that  the 
court  should  determine,  either  directly  or  with  the  aid  of  a 
master,  what  could  reasonably  have  been  obtained,  and  that  this 
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tally  Bfaonld  now  be  allowed.  It  is  probable  that  tbe  rate  of  in- 
terest does  not  so  nesrl;  represent  now  what  can  be  earned  I7  a 
safely  uiTested  fond  as  it  did  when  it  was  originally  established 
by  statnte  as  the  legal  rate,  and  that  it  would  be  difBcnlt  now  to 
obtain  it  Bnt,  as  it  is  inferred  that  where  no  time  is  specified 
for  the  pigment  of  a  legacy  it  ie  not  to  be  paid  until  the  end  of 
a  year  from  the  death  of  a  testator,  so  it  is  a  reasonable  infer- 
enofl  that  the  testator  intended,  if  the  legatee  did  not  receive  it 
ontil  some  time  after  that  period,  that  he  should  then  receive 
it  with  the  interest  allowed  by  law.  His  gift  fairly  imports 
this,  because  that  is  the  rate  where  a  debt  or  payment  which  is 
due  in  prasenti  is  deferred.  This  view  is  not  in  conflict  with 
Williamson  v.  Williamson,  6  Paige,  298,  and  Healey  v.  Toppan, 
45  N.  H.  243.  The  qaestion  in  these  cases  was  not  between  lega- 
tees of  specified  sums  and  the  estate,  bat  between  those  who  w»« 
the  legatees,  one  class  of  whom  were  entitled  to  an  estate  for  life 
in  the  legacy,  and  the  other  to  the  remainder.  As  between  them, 
there  was  no  donbt  that  the  tenant  for  life,  after  the  fand  was 
actaally  formed,  was  entitled  only  to  the  interest  or  inoome 
which  it  produced.  In  determining  what  shoold  be  the  basis  of 
apportionment  between  them  before  the  settlement  of  the  estate 
and  before  it  was  actually  formed  and  productive,  it  was  deter- 
mined that  5  per  cent,  upon  it  as  ultimately  ascertained  would 
be  right,  as  it  represented  the  income  which  might  have  been  ob- 
tained. It  by  no  means  foUowe  that  what  is  right  as  between 
l^atees  interested  in  different  proportions  in  the  same  fund  is  a 
I>r(4>er  rule  between  a  legatee  of  a  definite  sum  and  the  estate 
of  the  testator.  It  is  ni^  that  by  the  English  rule  leas  than  the 
usual  or  legal  rate  of  interest  is  often  allowed,  and  that  the 
amount  of  interest  which  legatees  are  entitled  to  recover  is  r^n- 
lated  by  the  court  of  chancery  with  reference  to  the  amount  which 
ezeentors  eould  have  made,  and  that  this  rate  has  been  dimin- 
ished from  time  to  time'  by  reason  of  the  change  in  the  value  of 
the  interest  upon  money.  Beckford  v.  Tobin,  1  Yes.  Sr.  308, 
811;  GaiUiam  v.  Holland,  2  Ath.  343;  Wood  v.  Briant,  Id.  523; 
Sitwell  V.  Bernard,  6  Yes.  520.  The  rule  of  tiie  court  of  chancery 
^ipears  from  these  cases  to  have  been  that  it  could  determine,  at 
its  own  discretion,  how  much  interest  should  be  allowed,  and 
even  without  inquiry  into  the  eircumstancea  of  any  partieolar 
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eaae.  Sitwell  t.  Benurd,  mbi  fwpra.  No  action  ooold  Itave  been 
brought  at  fiommon  law  to  reoorer  the  amount  of  a  legacy  which 
wat  treated  only  as  a  direction  to  the  executor.  The  remedy  of  the 
legatee  waa  only  in  the  eoclesiaatieal  courts  or  the  oonrta  of  chan- 
cery. These  eourts  have  always  assumed  the  right  to  determine  the 
terms  on  which  the  beneficiary  should  reeeive  it.  This  is  given 
as  one  of  the  reasms  why  an  action  at  taw  afaould  not  be  main, 
tiuned  for  it.  Deeks  v.  Stmtt,  5  Term  B.  690;  AUen  v.  Ed- 
wards, 136  Man.  138.  In  this  commonwealth  an  action  at  law 
has  long  been  the  remedy  to  recover  the  amount  of  such  a  leg- 
acy. Allen  T.  Edwards,  136  Mass.  138,  and  autboritiea  eitad. 
Such  is  the  rule,  we  believe,  in  most,  if  not  all,  of  the  states  of 
the  Union.  While  in  many  cases  interest  has  been  recovered, 
none  has  been  cited  or  is  known  to  us  where  it  has  been  at  less 
Ihan  the  legal  rate.  It  has  been  recovered  upon  the  same  prin- 
ciple that  it  is  awarded  in  any  case  where  the  payment  of  a  debt 
due  has  been  deferred.  We  have  no  reason  to  believe  that  the  lav 
of  New  Hampshire  in  this  respect  differs  from  that  wiaeh  pre- 
vails in  this  commonwealth,  and  we  do  not  feel  aathoriied  to 
change  the  rule  so  long  as  the  statute  remuns  unchanged  which 
fixes  a  rate  of  interest.  Kent  v.  Dtinham,  ubi  tvpra;  Ogden  v. 
Pattce,  ubi  supra;  Pub.  St.  c.  77,  §  3 ;  Wood  v.  Oorl,  4  Mefc.  203 ; 
Loring  v.  Woodward,  ubi  supra;  Qen.  Laws  N.  H.  c.  232,  §  2. 
The  execntors  are  therefore  instructed  that  the  l^acies  of  $6,000 
and  $64,000  are  payable,  with  If^al  interest,  in  a  year  from  the 
death  of  the  testator.    Instruetimu  aeoordingly. 


Pmosts  end  LtabUities  of  the  Admimttrmlor,* 
NANZ  V.  OAKLET. 

130  Jf.  T.  84.     1990. 

Appeal  from  supreme  court,  general  term,  flrat  department. 

Haiqht,  J.  One  Eliza  Moody,  as  the  present  owner  of  the 
claim  in  suit,  joins  with  the  plaintiff  in  this  appeal.  The  aotion 
waa  brought  against  the  defendant,  as  surety  upon  an  adminis- 
trator's bond,  to  recover  the  amount  adjudged  by  the  surrogate 
•8m  Bms.  1046-lOSO,  VOL  7.  CyclopeOa  ol  Law. 
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to  be  due  and  owing  by  the  administrator,  and  which  he  was  or- 
dered to  pay  to  Comelios  W.  Depew  aa  administrator  of  Badiel 
Depew,  deceased.  It  appears  that  one  Mary  Ann  Seholtz  died  in 
the  city  of  New  York  intestate,  and  that  Rachel  Depew  was  her 
only  heir  at  law  and  next  of  kin;  that,  on  her  petition,  Bomt  P. 
Winant  and  herself  were  ^pointed  administrator  and  adminia- 
tratriz  of  the  estate,  and  the  defendant  and  one  Peter  Cortel- 
70a  executed  the  nsaal  bond,  wMch  was  joint  and  several,  as 
gnretiea.  It  farther  appears  that  Winant  alone  administered  the 
estate,  and  that,  on  a  final  aeeonnting  before  the  sum^ate,  it  was 
adjudged  and  decreed  that  there  was  in  his  hands  as  sneh  admin- 
istrator  iiia  earn  of  #1,930,  which,  with  interest,  costs,  and  dis- 
borsementa  of  the  proceedings  to  compel  him  to  account,  amount- 
ed In  the  aggr^ate  to  $4,017.57,  which  sum  he  was  ordered  to 
pay  over  to  Cornelius  W.  Depew  as  administrator  of  Itachel  De- 
pew, she  having  died  in  the  meantime.  Winant,  having  convert- 
ed tits  money  to  his  own  use,  failed  to  make  payment,  and  the 
decree  was  duly  docketed,  execution  issued  and  returned  onsatis- 
fied ;  and  thereupon  this  action  was  brought  against  the  defend- 
ant, the  sole  surviving  surety  upon  the  administrator's  bond, 
Depew,  as  such  administrator,  having  asigncd  the  claim  to  the 
plaintiff. 

The  trial  court  held  that  the  plaintiff  was  not  entitled  to  recover, 
for  the  reason  that  Rachel  Depew  was  a  oo-administratrixwith  Wi- 
nant,  and  that  she  was  one  of  the  principals  in  the  bond  of  which 
the  defendant  was  surety  and  that  she  could  not  maintain  an  ac- 
tion against  her  own  surety  for  the  wrongful  acts  of  her  co-prin- 
cipal. This  would  be  so  if,  by  executing  the  bond,  she  became  liable 
as  surety  for  the  devastavit  of  Winant,her  co-principal.  This  ques- 
tion has  received  attention  in  numerous  reported  cases  in  the  dif- 
ferent states,  in  some  of  which  it  has  been  held  that  one  executiDg 
a  bond  is  liable  for  the  default  of  his  co-princip&l.  Brazerv.  Claik, 
5  Pick.  96 ;  Towne  v.  Ammidown,  20  Pick.  535 ;  Newton  v.  Newton, 
53  N.  H.  537;  Ames  v.  Armstrong,  106  Mass.  15;  Boyd  v.  Boyd, 
1  Watts,  365;  Bostick  v.  Elliott,  3  Head,  507;  Babcock  v.  Hob- 
bard,  2  Conn.  536;  Caskie  v.  Harrison,  76  Ys.  85;  Je£Mes  v. 
Lawson,  39  Miss.  791;  Braxton  v.  State,  25  Ind.  82;  Moore  v. 
State,  49  Ind.  558;  Eckert  v.  Myera  (Ohio),  15  N.  E.  Rep.  862. 
In  several  of  these  cases  the  question  appears  to  have  received 


tvGoogle 


NANZ  T.  OAKLET.  889 

bat  sli^t  attention.  Some  have  cited  as  authority  the  case  of 
Brazer  t.  Clark,  supra,  of  which  we  shall  speak  later  on,  whilst 
others  have  been  overruled  by  later  decifflons.  In  the  case  of 
Boyd  V.  Boyd  the  administrators  filed  a  joint  inventory,  and  it 
was  held  that  they  were  jointly  and  severally  liable  for  the  whole 
amount  of  the  personal  property  described  in  the  inventory  upon 
the  joint  and  several  bond  which  they  had  given.  In  the  case  of 
Ames  V.  Armstrong,  it  was  held  that  the  bond  was  binding  apoQ 
both  of  the  executors  as  to  all  the  assets  included  in  their  inven- 
tory which  had  come  into  their  joint  possession.  In  the  case  of 
Brazer  v.  Clark,  two  executors  gave  a  joint  and  several  bond  with 
rareties.  One  died,  and  afterwards  the  survivor  committed  waste, 
which  the  sareties  upon  the  bond  had  to  pay.  It  was  held  that 
they  had  no  right  of  action  for  indemnity  or  contribution 
against  the  heirs  or  representatives  of  the  deeeased  ezecntor; 
and  to  the  same  effect  is  the  ease  of  Towne  v.  Ammidown.  It 
will  be  observed  that  these  cases  have  chieSy  been  disposed  of 
upon  questions  of  liability  outside  of  the  bond ;  and  in  the  last 
two  cases  the  decision  was,  in  fact,  against  the  right  to  recover. 
The  Indiana  caaes  to  which  we  have  referred  have  been  expressly 
overmled  in  the  case  of  State  v.  Wyant,  67  Ind.  25,  in  which 
ease  it  was  held  that  where  two  persons,  as  administratois,  exe- 
cuted a  sii^te  bond  with  sureties,  such  bond  must  be  constmed 
as  if  each  of  the  principal  obligors  therein  bad  executed  a  sep- 
arate bond  with  the  same  sureties,  subject  to  the  same  condi- 
tions ;  and  in  such  a  case,  after  the  resignation  of  one  of  the  ad- 
ministrators, the  other  may  maintain  an  action  against  Tiiff)  and 
his  sureties  apon  the  bond  for  breaches  committed  by  him  alone. 
In  our  own  state  bat  one  case  has  been  found  in  which  the  ques- 
tion ftppeais  to  have  been  considered;  and  that  was  the  case  of 
Kirby  ▼.  Taylor,  first  reported  in  6  Johns.  Ch.  242-253,  wherein 
Chaneellcr  Kust  remarks  that  "it  was  probably  not  the  inten- 
tion of  the  bond  that  ThcHnpson  shoold  himself  be  considered  as 
a  surety  for  his  co-guardian."  The  same  case  was  again  re- 
ported in  Hopk.  Cb.  309-331,  in  irtiieh  Chancellor  Sandpobd  con- 
siders the  question  in  an  elaborate  opinion,  reaching  the  conclu- 
sion that  a  principal  in  a  guardian's  bond  is  not  liable  to  the 
turetiee  for  the  defanlt  of  his  eo-principaL  This  question  was 
not  considered  in  the  case  of  Tigbe  v.  Morrison,  116  N.  T.  263, 
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22  N.  £.  B«p.  1«4;  «nd  in  the  oftM  of  Speri>  ▼.  UcGoiin, 
110  N.  T.  605,  18  N.  B.  Bep.  441,  the  qnwticm  «»  m  to 
whether  one  administrator  oonld  wfj^f *"  an  aetkut  iqMo 
the  bond  against  the  snreties  to  rMorw  Hm  amoant  of 
the  devmtavit  of  a  eo-adminiitiwtor,  and  It  was  bold  that  aoeh 
action  conld  be  maintained  even  npon  its  anomption  that  the 
plaintiff  individually  waa  liable  to  the  aorrtiea  upon  the  bond. 
Bat  it  was  ezprsssly  stated  by  the  oocrt,  in  ita  opinitm,  that  it 
did  not  deem  it  important  to  detennine  t^  reUtioai  whidi  the 
plaintiff,  indlvidoally,  as  one  of  the  principala  in  the  bond,  bean 
to  tJhe  anretiea  in  reference  to  the  defaolt. 

The  question  in  reference  to  the  Uability  of  exeeotors  and  ad* 
aunistratora  for  the  default  of  eadi  other,  ind^Kodent  of  any 
bond,  is  well  setUed  by  the  aathorities.  Bach  of  aeverol  ex- 
eeotors or  administratora  baa  the  power  to  rednee  to 
poeseasion  the  assets,  and  oolleot  ^  the  debta  doe  the  estate, 
and  is  responsible  for  all  that  be  receivea.  lite  paymtait  of 
money  or  delivery  of  assets  to  a  oo-ezeentor  or  oo>«dministntor 
will  not  discharge  him  from  liability;  for,  having  looeived  the 
assets  in  his  ofBoial  oapaci^,  ha  can  diachat^  himyilf  only  by 
a  due  administration  thereof  in  aeeordanee  with  ike  reqidre- 
ments  of  the  law.  Oonsequently,  <aie  joint  executor  or  adminis- 
trator is  not  liable  for  the  assets  which  come  into  the  huidg  of 
the  otber,  nor  for  the  laehea,  wasto,  devaatavit,  or  mismanaeeraent 
of  bis  co-executor  or  oo-administrator,  unless  he  oonsenta  to  or 
joins  in  an  act  resulting  in  low  to  the  estate,  in  which  event  he 
will  beoome  liable.  In  otiier  words,  co^xeoutors  and  oo^dminis- 
tratois  may  act  either  aeparatsfy  or  in  oonjonotian.  They  are 
jointly  responsible  for  joint  acta,  and  each  is  separately  answer- 
able for  his  aeparste  acta  and  detanlta.  Bnun  v.  GUIeCt,  IIS 
N.  Y.  10,  21  N.  E.  Hep.  676;  Croft  t.  WUliana,  88  N.  T.  884; 
Oimiston  v.  Olcott,  84  N.  T.  839 ;  Adair  t.  Brimmer,  74  N.  T. 
589;  2  Woemer,  Adm'n,  §  34S;  Brandt,  Sur.  fi  490. 

It  is  not  daimed  that  any  of  the  estate  eana  into  1]m  hands  ot 
Rachel  Depew  as  administratrix,  or  that  she,  as  snob,  conunitted 
any  act  or  default  that  would  make  her  liaUe  for  the  dwattavit 
of  Winant,  unleaa  she  may  b«  liable  tberefor  upon  the  bond  «x»- 
ented  by  ber.  Hie  bond  thus  exacated  was  in  the  form  requirad 
by  the  statute,  conditioned  that  thay  aboold  faithful^  esecvta 
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ti»  trust  repoaad  in  tbem  as  smh  adninnbvtiix  and  sdminis- 
trfttor,  Kad  that  they  ihBlI  obey  all  orders  of  the  rarrogate  tonoh' 
iag  the  adminirtratjon  of  the  estate  oommitted  to  iiam.  The 
atatuto  provides  &at  every  peraoQ  appointed  admtniatrator  ahall, 
before  receiving  letters,  ezeente  a  bond  to  the  people  of  the  state, 
with  two  (ff  more  eompetoit  aaretiea,  to  be  apiwoved  by  the  nir- 
rogat«,  and  to  be  jointly  and  severally  bound.  3  Kev.  St  (6tb 
Ed.)  p.  82,  g  56.  So  that,  before  reoeiviug  letters,  she  was  re- 
quired to  exeeate  the  statutory  bond;  and,  having  been  associ- 
ated with  Winant  as  oo-adminiatratrix,  she  joined  with  him  is 
executing  the  bond,  in  which  they  each  undertoiA  to  faithfully 
execute  the  trust  reposed  in  them  ae  administratrix  and  adminis- 
trator. What  was  the  trust  reposed  in  her  as  administratrix  T 
It  was  to  administer  upon,  the  money  and  assets  soming  into  her 
hands,  and  for  which  she  became  personally  liable,  uid  for  soch 
assets  as  came  into  their  joint  poasewicHi  in  which  th^  became 
jointly  liable  to  administer  and  aeconnt,  and  not  to  execute  the 
troBt  as  to  money  and  assets  vbiah  came  into  the  exclosive  con- 
trol and  management  of  her  oo-principsl,  ova  whieb  she  had  no 
jariadictioD  or  oontrcd.  They  were  to  obey  all  orders  of  the 
surrogate  tosdung  the  administration  of  the  estate  committed  to 
them.  What  wdsiB  was  she  to  obey  f  Those  that  were  addressed 
to  her,  not  those  that  were  addressed  to  her  co-administrator. 
The  object  of  an  administrator's  bond  is  to  enforce  or  insure  the 
discharge  of  the  do^  reposed  in  the  penons  ^pointed.  It  was 
not  intended,  in  requiring  saoh  a  bond  to  be  ezecnted,  to  change 
the  liability  or  duties  of  the  persons  i^pointed  from  that  which 
existed  onder  the  provisiona  of  the  statute  indep«ident  of  the 
bond.  The  bond  was  not  intended  to  vary  their  obligation  or 
their  rights  and  duties  as  are  defined  by  law.  Their  duties  were  the 
same  after  the  bond  had  been  given  as  they  wonld  have  been  had 
no  bond  been  required  or  executed.  They  were,  consequently, 
jointly  liable  for  joint  acts,  and  severally  liable  for  their  own 
acts.  Rachel  Depew  and  Winant  each  signed  the  bond  as  prin- 
cipal. Neither  signed  it  as  surety.  The  defendant  signed  as 
surety,  and  as  such  she  became  liable  for  the  joint  acts  of  the 
principals,  and  for  the  individual  defaults  of  each.  It  is  true 
they  joined  in  executing  a  single  bond  jointly  with  sureties. 
They  donbtlees  had  the  right  to  exeoate  and  file  separate  bonds; 
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but  this  wag  mmecesBaiy,  for  their  act  Id  execnting  the  one  in- 
Htrumeot  should  be  construed  as  if  they  had  executed  separate 
bonds.  Joint  administrators  may  be  willing  to  undertake  the 
trust  reposed  in  them  when  each  knows  that  he  is  responsible  only 
for  his  own  acts  and  those  in  which  he  joins  with  his  associate, 
when  he  would  not  be  willing  to  become  surety  for  the  separate 
acts  of  his  colleague.  The  claim  that  joint  liability  for  the  acts  of 
each  other  under  the  bond  will  promote  diligence  on  the  part  of 
the  principals  does  not  appear  to  us  to  be  well  founded.  It  may  be 
true  that  sureties  are  at  times  without  power,  by  timely  intw- 
vention,  to  prevent  waste  by  one  of  several  administrators;  but 
such  want  of  power  may  be  equally  true  in  reference  to  the  other 
joint  administrators.  As  we  have  seen,  one  may  collect  a  debt  or 
take  into  bis  possession  an  asset ;  and,  having  redaced  it  to  pos- 
session, he  must  be  responsible  for  the  proper  administration  of 
it,  Hjn  associate  cannot  demand  or  recover  it  from  him;  and, 
shoold  he  see  fit  to  abscond  or  commit  waste  withont  the  knoiri- 
edge  of  his  associate,  such  associate  would  have  no  other,  fur- 
ther, or  greater  power  to  prevent  it  than  the  surety. 

Other  questions  were  rused  upon  the  argoment  in  reference 
to  the  transfer  of  this  claim  to  the  plaintiff,  but  none  which  we 
deem  it  necessary  here  to  discnss.  As  to  the  appeal  of  Eliza 
Mnndy,  we  have  not  thou^t  it  necessary  to  consider  at  this  time. 
It  has  done  no  harm.  No  motion  was  made  to  dismiss  in  this 
court.  Such  motions  have  been  made  in  the  court  below,  one  of 
wMch  is  said  to  be  stiU  pending.  For  the  reasons  already  stated 
the  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
ccBts  to  abide  the  event.  All  concur,  except  Pollett,  C.  J., 
and  Vann,  J.,  dissenting. 

Judgment  reverted. 
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CARTER  V.  MANUFACTURERS'  NAT.  BANK  OP  LEW- 

ISTON. 

71  Me.  448.    1880. 

An  action  by  an  adminiBtrator  de  bonis  turn  against  the  Mann- 
factnrers'  National  Bank  of  Lewiston  for  the  conversion  of 
shares  belonging  to  the  decedent,  transfeired  on  the  books  of  tiie 
bank  ta  "John  G.  Cook,  Exeoator."  "Rie  executor  borrowed 
from  the  bank  on  his  note,  giving  tiie  stock  as  security.  The 
money  was  loaned  by  the  bank  on  the  statement  of  the  executor 
that  it  was  required  in  the  settlement  of  the  estate. 

YiBoiN,  J.  The  main  qnestion  is  whether  the  bank  obtained 
a  valid  title  to  the  sharee  of  stock  pledged  to  it  by  the  executor 
as  collateral  security  for  the  payment  of  his  note. 

The  interest  which  an  executor  as  such  has  in  the  personal 
estate  of  his  testator  is  not  the  abeolnte  title  of  an  owner,  else 
it  might  be  levied  on  for  tua  personal  debts ;  but  he  holds  in  autre 
droit,  as  the  minister  and  dispenser  of  the  goods  of  the  dead. 
"Went  Off.  Ex'r  (14th  Ed.)  196;  Pinchon's  Case,  9  Coke,  86b; 
Dalton  V.  Dalton,  51  Me.  171;  "Weeks  v.  Gibbs,  9  Mass.  76; 
Hutchins  v.  State  Bank,  12  Mete.  (Mass.)  423.  As  soon  as  he  ia 
clothed  with  a  commission  from  the  probate  court,  the  executor 
is  vested  with  the  title  to  all  the  personal  effects  which  the  tes- 
tator poeseased  at  the  instant  of  his  decease;  but  the  title  is 
fiduciary  and  not  beneficial  (Petersen  v.  Chemical  Bank,  32  N, 
T.  21),  and  his  office  is  not  that  of  an  t^eut,  bot  of  a  trustee 
(Dalton  V.  Dalton,  rupra;  Sumner  v.  "WiUiams,  8  Mass.  198; 
Shirley  v.  Healds,  34  N.  H.  407). 

As  a  necessary  incident  to  the  execution  of  the  will  and  fJie  ad- 
ministration of  the  estate,  the  power  to  dispose  of  the  personal 
estate  is  given  to  the  executor.  And  no  general  proposition  of 
law  is  better  established  than  that  an  executor  has  an  absolute 
control  over  all  the  personal  effects  of  his  testator.  Petersen  v. 
Chemical  Bank,  supra;  1  Williams,  Ex'rs  (6th  Am.  Bd.)  709;  2 
Williams,  Ex'rs,  998;  1  Perry,  Trusts,  §  225,  and  cases  in  notes. 
And  this  rule  prevails  where  no  statute  intervenes.  Rev.  St.  c. 
64,  g  49. 

While  it  is  the  duty  of  an  executor  tA  use  reasonable  diligence 
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in  ooDTertiD?  assets  into  moue^  for  the  general  porpoees  of  the 
will,  the  law  permits  him  to  ezerciae  a  aound  diseretion  as  to  the 
time,  within  a  limited  period,  when  he  will  sell.  And  high  aothor- 
ity  has  declared  that  cireumatancee  may  exist  in  which  it  is  cer- 
tainly not  WTOi^  in  him,  although  it  may  not  be  a  positive  duty, 
to  siake  advances  for  the  benefit  of  the  estate  and  reimburse  him- 
self therefrom.  Mnnroe  v.  Holmes,  13  Allen,  110.  If  he  may 
advance  his  own  m.ouey  for  the  general  purposes  of  the  will,  and 
may  sell  the  peraonal  effects  for  the  like  objects,  it  is  difficult  to 
see  why,  in  the  absence  of  any  prohibitory  provision  in  the  will, 
he  may  not  mortgage  or  pledge  the  assets  for  the  same  purpose; 
and  the  great  weight  of  authority  bo  holds.  2  WiUiams,  Eix'rs, 
1001,  and  cases  cited;  MeLeod  v.  Drummond,  17  Ves.  154;  An- 
drew V.  Wrigley,  4  Brown,  Ch.  125.  In  Earl  Vane  v.  Bigdeo,  5 
Gh.  App.  663,  Lord  Hatherly  said:  "Lord  Thorlow  expressed 
bis  opinion  clearly  to  be  that  the  ezeentor  is  at  liberty  eith^  to 
sell  or  pledge  the  assets  of  the  testator.  Scott  v.  Tyler,  2  Didi- 
ena,  712,  725.  In  fact,  he  has  complete  and  abeolate  control  over 
the  property,  and  it  is  for  the  safety  of  mankind  that  it  should 
be  80 ;  and  nothing  which  he  does  can  be  disputed,  except  on  the 
ground  of  fraud  or  collnmon  between  hirn  and  the  creditor." 
And  ^ir  W.  M.  James,  in  the  same  case,  said:  "It  seems  to  be 
settled  on  principle,  as  well  as  by  authority,  that  an  executor 
has  f uU  right  to  mortgage  as  well  as  sell ;  and  it  would  be  incon- 
venient and  very  disastrous  if  the  executor  were  obliged  immedi- 
ately to  convert  into  money  by  sale  every  part  of  the  assets.  It 
is  a  very  common  practice  for  an  executor  to  obtain  an  advance 
from  a  banker  for  the  immediate  wants  of  the  estate  by  deposit- 
ing securities.  It  would  be  a  strange  thing  if  that  could  not  be 
done."    See,  also,  3  Eedf.  Wills,  e.  8,  §  32,  pi.  4  et  seq. 

In  considering  the  question  whether  an  executor  had  followed 
a  specific  power  in  a  will,  Chancellor  Buchner  made  the  general 
rem&rk:  "It  is  certain  that  an  executor,  as  such,  has  no  power 
to  pledge  the  estate  of  his  testator  for  a  loan  of  money."  Ford  v. 
Hnasell,  1  Preem.  Ch.  (Miss.)  42.  If  the  learned  chancellor 
meant  that  an  executor  has  no  authority  to  pledge  the  assets  of 
his  testator  for  a  oontemporaneous  advance  of  money  for  the  use 
of  the  estate, — for  a  purpose  connected  with  the  administration 
of  the  assets, — ^he  is  not  sustained  by  the  great  current  of  modem 
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anthority.  1  Ferry,  TrnstB,  270,  and  cases  there  cited,  and  eaaes 
supra. 

Although  the  general  proposition  mentioned  ia  m  well  estab- 
lished, neTertheleos,  like  most  others,  it  is  not  withoat  an  exception ; 
for  while  it  is  of  the  greatest  importance  that  the  disposal  of  a 
testator's  effects  should  be  made  reasonably  safe  to  the  purchaser, 
still  it  is  the  bounden  duty  of  the  executor  to  faithfolly  appro- 
priate the  assets  to  the  due  execution  of  the  will ;  and  a  misappli- 
cation thereof  ia  a  breach  of  duty  for  which  he  is  liable.  And 
all  the  authorities  concur  in  holding  that,  if  the  purchaser,  mort- 
gagee, or  pledgee  know  or  have  notice  that  the  transfer  to  him  is 
made  for  the  purpose  of  misapplying  the  assets,  bis  title  cannot  be 
upheld,  and  he  therefore  becomes  involved,  and  ia  made  liable  to 
all  persona  beneficially  interested  in  the  will,  except  the  executor. 
2  Williams,  Ex  'rs,  1002,  and  cases  in  note  i ;  1  Perry,  Trusts,  270, 
and  cases  in  note  1;  1  Story,  Eq.  Jur.  g§  400,  402,  and  cases; 
McLeod  V.  Drummond,  17  Vee.  153,  where  the  eases  are  critically 
reviewed  by  L<H-d  Elden ;  CoUinson  v.  Xjister,  7  De  Gex,  M.  &  Q. 
633;  Yerger  v.  Jones,  16  How.  30,  37,  36;  Hntehins  v.  State 
Bank,  supra. 

It  also  now  seems  to  be  well  settled,  in  equity  at  least,  that  an 
executor  can  make  no  valid  sale  or  pledge  of  his  testator's  effects 
for  the  payment  or  security  of  his  own  private  debt  (2  Sugd. 
Vend.  372,  and  cases  in  note  o;  1  Perry,  Tnwts,  270,  and  cases 
in  note  3;  2  Williams,  Ex'rs,  1004,  and  eases  in  note  d),  on  the 
ground  res  ipsa  loquitur,  giving  the  purchaser,  mortgagee,  or 
pledgee  such  notice  of  the  misapplication  as  necessarily  to  involve 
him  in  the  breath  of  da^. 

Chancellor  Kent  concludes  a  critical  examination  of  the  eases 
which  had  then  been  decided  as  follows:  "I  have  thus  looked 
pretty  fully  into  the  decisions  of  a  purchaser  from  an  executor 
of  the  testator's  assets,  and  they  all  agree  in  this:  that  the  pur- 
shaser  is  safe  if  he  is  no  party  to  any  fraud  in  the  executor,  and 
has  no  knowledge  or  proof  that  the  executor  intended  to  misapply 
the  proceeds,  or  was  in  fact  by  the  very  transaction  applying 
them  to  the  extinguishment  of  hia  own  private  debt.  The  great 
difficulty  has  been  to  determine  how  far  the  purchaser  dealt  at 
his  peril,  when  he  knew  from  the  very  face  of  the  proceeding 
that  the  executor  was  applying  the  assets  to  his  own  private  pur^ 
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poses,  aa  tlie  ptiyment  of  his  own  debt.  The  later  and  better 
doctrine  is  that  in  such  a  case  he  does  buy  at  his  peril,  bnt  that, 
if  he  has  no  such  proof  or  knowledge,  he  ia  not  booud  to  inquire 
into  the  state  of  the  tmst,  because  he  has  no  means  to  support 
the  inquiry,  and  he  may  safely  repoee  in  the  general  presomp- 
tion  that  the  executor  ia  in  the  due  execution  of  his  trust." 
Field  V.  Sehieffelin,  7  Johns.  Ch.  150, 160. 

So  Chief  Judge  Taney  said:  "An  executor  may  sell  or  raise 
moQey  on  the  property  of  the  deceased,  in  the  regular  execution 
of  his  duty ;  and  the  party  dealing  with  him  is  not  bound  to  in- 
qnire  into  his  object,  nor  liable  for  his  miBapplication  of  tlie 
money.  *  *  *  But  it  is  equally  clear  that  if  a  party  dealing 
with  an  executor  has  at  the  time  reasonable  ground  for  believing 
that  he  intoids  to  misapply  the  money,  or  is,  in  the  very  transac- 
tion, applying  it  to  his  own  private  nse,  the  party  so  dealing  is 
responsible  to  the  persons  injured."  Lowry  v.  Commercial  & 
Farmers'  Bank,  Taney,  310,  330,  Fed.  Gas.  8,581. 

The  law  recognizes  a  distinction  between  an  ordinary  trustee 
and  an  executor.  The  former  has  possession  for  custody,  and 
the  latter  for  administration.  The  latter  has  a  necessary  inci- 
dental power  of  disposal  which  the  former  does  not;  and,  as  a 
consequence,  when  one  purchases  of  the  latter  stocks  or  other  se- 
curities bearing  on  their  face  the  revelation  of  a  trust,  he  may  do 
80  safely  in  the  absence  of  notice  or  hnotwledge  of  any  intended 
breach  of  trust  on  the  part  of  the  executor;  but,  if  he  purchases 
like  trust  property  of  an  ordinary  trustee,  the  law  imposes  up«i 
him  the  duty  of  inquiring  into  the  right  of  the  trustee  to  change 
the  securities.  Duncan  v.  Jaudon,  15  Wall.  165,  175 ;  Shaw  v. 
Spencer,  100  Mass.  388;  Pendlchm  v.  Fay,  2  Paige,  205;  Atkin- 
son V.  Atkinson,  8  Allen,  15;  1  Perry,  Trusts,  §  225,  p.  271. 

In  the  case  at  bar  the  certificate  of  stock  was  changed  by  the 
corporation,  and  issued  to  Coc^  executor,  thus  revealing  to  tb« 
bank  the  trust.  Bnt  this  alone  would  not  imperil  the  bank  in 
the  transaction,  for  the  executor  had  the  presumptive  rig^t  to 
sell  or  pledge  the  stock.  Bnt  the  executor  gave  to  the  bank  his 
note,  for  the  security  of  which  the  pledge  was  made.  The  note 
could  not  be  collected  against  the  estate,  for  it  was  the  personal 
note  of  the  executor.  Davis  v.  French,  20  Me.  21.  He  could 
not  create  a  debt  in  that  manner  agunst  the  estate.    And  if  Uie 
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money  was  thereby  procnred  for  his  own  private  use,  and  the 
bank  knew  it  at  the  time,  the  transfer  of  the  atock  would  be  a 
devastavit,  and  oould  not  be  upheld.  If  the  note  had  been  giv^i 
to  the  bank  for  a  private  debt  due  to  the  bank  from  the  ex- 
ecutor, created  before  or  daring  his  executorship,  bat  inde- 
pendent thereof,  it  would  come  within  the  principle  of  the 
numerous  eases  before  cited,  where  the  transaction  itself  would 
speak,  and  conclude  the  bank.  But,  if  given  as  a  voucher  for 
money  obtained  for  a  legitimate  purpose  connected  with  a  bona 
fide  administration  of  the  will,  then,  though  the  executor  alone 
was  made  liable  for  its  payment,  the  transaction  would  be  legiti- 
mate, and  the  estate  would  have  no  reason  for  complaint  The  case 
finds  "that  the  money  was  loaned  in  good  faith  by  the  bank,  and 
upon  the  statement  made  by  Co(^  that  the  same  was  wanted  in 
settlement  of  the  estate."  The  presumption  is  that  he  was  act- 
ing faithfully.  There  is  no  evidence  to  the  contrary,  and  the 
presumption  must  stand.  The  doctrine  of  this  ease  is  reo<^nized 
in  Pettingill  v.  Pettingill,  60  Me.  412,  425. 

PUuntif  nonsuit. 

Afpleton,  C,  J.,  and  Waivton,  Babbows,  Libbey,  and  Stu- 
ONDB,  JJ.,  concurred. 


EICH  ET  Ah.  V.  S0WLB8. 
64  Vt.  408.    1892. 

Exceptions  from  Prauklin  county  court;  Tyleb,  Jndge. 

Assumpsit  by  L.  H.  &  J.  P.  Bich,  administrators,  against  Al- 
bert  Sowles,  administrator,  to  recover  the  price  of  a  pair  of 
horses.    Judgment  for  plaintiffs.    Defendant  excepts.    Affirmed. 

At  the  time  of  the  sale  the  defendant  was  the  administrator 
of  one  W.  L.  Sowles,  and  was  carrying  on  a  farm  belonging  te 
the  estate  of  his  intestate.  The  horses  were  bought  for  use  on 
this  farm.    The  sale  was  by  letter.    The  plaintiff's  intestate  ad- 
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dressed  the  defendant  as  "A.  Sowles,  Adm'r,"  ftsd  the  d»- 
fendant  signed  "A.  Sow1«,  Adm'r."  The  writ  and  dedaratkn 
ran  against  "Albert  Sowles,  admimstrator  of  W.  L.  Sowln' 
estate,"  and  the  court  rendered  jadgment  ag&inst  the  defendant 
"aa  administrator." 

Boea,  C.  J.  The  dootrine  sets  forth  a  good  esnee  of  action, 
and  waa  properly  adjudged  soffieient  against  the  esuses  alleged 
in  the  demurrer.  It  commands  the  attachment  of  the  goods, 
chattels,  or  estate  of  Albert  Soirles,  administrator  of  William  L. 
Sowles'  estate,  and  not  of  the  eatate  of  William  L.  Bowles,  of 
which  Albert  Sowles  is  administrator.  The  words,  "adminis- 
trator of  William  It  Sowles'  estate,"  are  descriptive  of  the  per- 
son named  aa  the  defendant  in  the  suit.  If,  hy  chance,  there 
were  two  persona  of  that  name  in  that  locality,  these  desariptive 
words  vould  direct  the  oBaet  serving  the  writ  to  the  person  in- 
tended. The  oommon  courts  in  general  astumpsit  eonstitnte  the 
declaration.  Those  decluv  that  the  defendant,  viz.,  Albert 
Sowles,  and  that  one  who  hcdds  the  office  of  administrator  of 
the  estate  of  William  L.  Sowles,  is  indebted,  and  made  promises, 
to  the  testator  whose  will  the  plaintiffs  are  executing.  The 
plainti&  do  not  declare,  nor  seek  to  recover,  upcm  a  promise  or 
undertaking  of  William  L.  Sowles,  the  intestate,  of  whose  estate 
AJbert  Sowles  is  administrator.  Inasmuch  aa  the  defendant  is 
the  legAl  representative  of  the  estate  of  William  L.  Sowles,  if 
the  declaration  sought  a  recovery  npon  the  promise  or  nndertafc* 
ing  of  the  intestate  it  would  be  necessary  to  describe  him  as  snch 
representative.  Than  the  recovery  woiild  be  against  the  estate, 
or  the  defendant  as  the  representative  of  the  estate.  The  judgment, 
in  such  a  case,  would  be  agunat  and  to  be  satisfied  out  of  the  es- 
tate and  not  out  of  the  property  of  Albert  Sowles.  The  words,  "ad- 
ministratOT  of  Wm.  U  Sowles'  estate,"  in  such  an  action,  would 
be  descriptive  of  the  capacity  in  which  Albert  Sowtes  was  sned, 
and  that  he  stood  as  the  representative  of  the  estate  of  William 
L.  Sowlea.  Hence,  when  these  words  in  the  declaration  follow 
the  name  of  the  party,  whetiier  they  will  be  deemed  descriptive 
of  his  person  or  descriptive  of  the  character  or  capaei^  in  which 
he  is  saed,  is  determined  by  the  allegations  of  the  declaration. 
It  the  declaration  is  against  him  personally,  ibaj  will  be  held 
to  be  descriptive  of  his  person.    That  is  the  only  <rfBce  they  ean 
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serve  in  sooh  a  daelsration.  They  must  be  rejected  as  sarplos- 
age.  If  the  declaraticHi  is  a^raitut  the  estate  which  he  repre- 
sents, and  the  proouBes  declared  apon  are  not  his  promises,  bat 
the  promises  of  the  person  be  represents,  then  they  will  be  held 
to  be  words  properly  used,  neeeaury  to  set  forth  the  representa- 
tive character  in  which  he  ned.  The  allegations  of  the  dec- 
laration and  the  facts  fonnd  show  a  personal  promise  by  the  de- 
fendant, and  these  words  are  only  descriptive  of  the  person  in- 
tended to  be  named  as  defendant.  The  writ  might  be  amended 
by  striking  them  out.  Johnson  v.  Nash,  20  Tt.  40 ;  Waterman 
V.  Railroad,  30  Vt  614;  Myers  v.  Lyon,  51  Vt.  272;  Jonas  v. 
Tnttle,  54  Vt  488. 

As  contended  by  the  defendant,  an  administrator  has  no 
authority,  as  snch  representative,  to  create  any  debts  against  the 
estate.  He  only  baa  aatbority,  by  virtue  of  his  office,  to  admin- 
ister npon  the  estate;  that  is,  to  ascertain  both  its  assets  and 
debts,  and  to  put  the  former  in  condition  to  pay  the  latter,  if 
BufBcient,  and  the  surplus,  if  any,  in  a  condition  to  be  distribut- 
ed to  those  legally  entitled  thereto.  Whatever  proper  expendi- 
tnres  he  may  make  in  accomplishing  this  will  be  allowed  him  by 
the  probate  court  out  of  tbe  estate,  on  the  settlement  of  his  ad- 
ministration account.  But  if,  in  caring  for  and  administering 
upon  the  estate,  it  becomes  necessary  to  incur  an  indebtedness, 
he  can  hind  himself,  and  not  the  estate,  for  its  payment.  He 
cannot  incur  a  debt  in  the  administration  of  the  estate,  and  bind 
the  estate  for  ita  payment.  He  can  bind  himself  only  for  aneh 
payment.  Upon  his  beoomh^  insolvent,  equity  will  not  enforce 
the  p^ment  of  snch  a  debt  oat  of  the  estate.  lAveU  v.  Field, 
5  Vt.  218 ;  Bank  v.  Weeks,  53  Vt  115. 

Whether,  when  trust  or  other  property  not  owned  by  the 
estate  has  become  mingled  with  it,  a  suit  may  be  maintained  for 
its  recovery  out  of  the  estate  against  the  administrator  in  his 
representative  capacity,  as  was  held  in  De  Valengin  v.  Daffy,  14 
Pet.  289,  is  not  involved  in  this  suit,  and  need  not  be  considered. 

The  execution  for  the  enforcement  of  the  judgment  follows 
the  writ.  Rider  v.  Alexander,  1  D.  Chip.  267;  Perry  v.  Whip- 
ple, 38  Vt  278;  Wrif^t  T.  Hazen,  24  Vt  143.  As  the  writ  is 
against  the  defendant,  not  representatively  but  personally,  so 
must  the  JQdgnwnt  and  ezecation  be.     Bendtring  jD^pnent 
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against  the  defflDdant,  "bb  administrator,"  did  not  make  it  a 
jadgment  to  be  enforced  oat  of  the  proper^  of  the  estate  of 
which  the  defendant  is  administrator,  but  to  be  enforced  against 
the  defendant's  own  property.  Adding  "administrator"  to  his 
name  when  the  defendant  purchased  the  horses  did  not  bind  the 
estate  for  their  payment,  bnt  hound  the  defendant.  No  more  does 
such  addition  to  his  name  in  the  judgment  affect  the  natnre  of  the 
judgment,  or  change  it  from  a  jndgment  to  be  satisfied  out  of  the 
defendant's  property  to  one  to  be  satisfied  oat  of  the  property  of 
the  estate.  Such  addition  in  making  the  eoatract  and  rendering 
the  judgment  might  indicate  that  the  debt  was  contracted  by  the 
defendant  in  administering  npon  the  estate,  and  that  he  claimed 
that  it  constitated  an  item  in  his  administration  account.  It 
mig^t  be  rejected  as  surplusage,  or  by  way  of  amendment,  with- 
out changing  the  legal  nature  of  the  contract  or  judgment  This 
disposes  of  all  the  contentions  insisted  upon  in  this  court 

Judgment  affirmed. 


LUSCOMB  V.  BALLARD. 
5  Gray  403.    1855. 

Action  of  contract  against  the  executor  of  Nathan  Cook  for 
services  in  taking  care  of  the  house  and  furniture  of  said  CocA 
after  his  decease.  There  was  evidence  that  one  Osbom,  named 
as  executor  in  the  will,  but  who  declined  to  accept  the  trust,  em- 
pli^ed  plaintiff  to  take  care  of  the  house ;  that  a  special  adminis- 
trator, afterwards  appointed,  did  not  discharge  plaintiff,  bat 
permitted  him  to  remain.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  defendant  excepted. 

Tbohas,  J.  The  jury  have  found  that  the  defmdant  neiOier 
caused,  nor  in  any  way  assented  to,  the  employment  of  the 
plaintiff  for  the  services  for  which  this  suit  is  bronght  He 
cannot  therefore  he  charged  de  bonis  propriis. 

If  not  liable  as  of  his  own  goods,  has  the  estate  in  his  hands 
been  charged  by  the  acts  of  Osbom,  or  the  special  administrator, 
BO  that  there  may  be  a  jndgm^it  de  bonis  tettatorist    We  think 
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not;  but  that  the  law  ia,  that  by  a  promise,  the  consideration  of 
which  arises  after  the  death  of  the  testator  or  inteetate,  the 
estate  cannot  be  charged,  but  that  the  executor  or  adminiBtrator 
is  personally  liable  on  his  contract.  And  whether  the  amount  ia 
to  be  repaid  from  the  estate  is  a  questioD  for  the  court  of  pro- 
bate, in  the  settlement  of  his  account. 

The  old  doctrine  seems  to  have  been  that,  upon  any  promisfl 
made  after  tbe  death  of  the  testator  or  intestate,  the  executor  or 
administrator  was  chargeable,  if  at  all,  aa  of  his  own  goods,  and 
not  in  his  representative  c^>acity.  Trewinian  t.  Howell,  Cro. 
Eliz.  91}  Hawkes  v.  Saunders,  1  Cowp.  289;  Jennings  t.  New- 
man, 4  Term.  R.  348 ;  Brtgden  v.  Farkes,  2  Bos.  &  P.  424. 

The  more  recent  authorities,  however,  have  settled  that  an  ex- 
ecntor  may,  in  some  eases,  be  sued  in  his  representative  capacity 
on  a  promise  made  by  bim  as  esecator;  and  a  judgment  had  de 
bonis  testatoris.  But  it  will  be  fonnd  that,  in  these  cases,  that 
which  coustitnted  the  consideration  of  tbe  promise  or  the  canoe 
of  action  arose  in  the  lifetime  of  the  testator.  Dowse  v.  Coze, 
3  Bing.  26;  Powell  v.  Graham,  7  Taunt.  581;  Ashby  v.  Ashby,  7 
Barn.  &  C.  444.  And  an  action  for  goods  sold  and  delivered  to 
one  aa  executor,  or  for  work  done  for  one  as  executor,  charges 
the  defendant  personally,  and  not  in  his  representative  charao- 
ter.  Comer  v.  Shew,  3  Mees.  &  W.  350.  See,  also,  Forster  v. 
Fuller,  6  Mass.  58;  Sumner  v.  Williams,  8  Mass.  162;  Davis  v. 
French,  20  Me.  21 ;  Myer  v.  Cole,  12  Johns.  349. 

In  this  commonwealth  an  exception  is  made  in  the  case  of 
funeral  expenses  of  the  deceased.  For  these,  the  executor  or 
administrator  may  be  charged  in  his  r^resentative  character, 
and  judgment  be  rendered  de  bonis  testatorit.  But  the  case 
stands  on  its  peculiar  ground,  and  is  to  be  limited  to  it.  H^- 
good  V.  Hougiiton,  10  Pick.  154. 

The  modem  English  doctrine  on  this  point  is,  that  if  the  ^- 
ecntor  or  administrator  gives  orders  for  the  funeral,  or  ratifies 
or  adopts  the  acta  of  another  party  who  has  given  orders,  he 
makes  himself  liable  personally,  and  not  in  his  representative 
capacity.  Brice  v.  Wilson,  8  Adol.  &  E.  349,  note;  Comer  v. 
Shew,  3  Mees.  &  W.  350;  2  Williams,  Ex'rs,  1522. 

If  the  contract  of  Osbom,  or  of  the  special  administrator,  did 
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not  charge  the  estate,  of  eoone  the  defendant  can  in  no  form  be 
liable. 

In  thifl  view  of  the  case,  it  is  iumec€asary  to  oonsider  how  far 
the  contract  of  Osboni,  who  waa  named  executor  in  the  will,  bat 
deelined  the  trust,  could  bind  the  evtate.  If  the  executor  eonld  not 
80  charge  the  estate,  a  fortiori  one  who  never  accepted  the  trust 
ODuldnot 


tvGoogle 


hGooglc 


hGooglc 


hGooglc 


hGooglc 


hGooglc 


hGooglc 


